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DISTRICT  OP  NEW-YOUK,  «a. 

BE  IT  REMEMBERED,  That  on  Ihe  serenth  day  of  Februarj,  in  the 
thiKj-ftftk  year  of  the  Independence  of  the  United  States  of  America, 
Isaac  Riley»  of  the  aoid  diitriot,  hath  deposited  in  this  office  the 
title  of  ft  book»  Hie  right  whereof  he  oltinia  ai  propfietar,  in  the  vtrrda  fol- 
lowing, to  wit : 


« 


*'  Reports  of  Cases  areued  and  determined  in  the  Superior  Courts  of  Law 
in  the  State  of  South  Carolina,  since  the  rcTolution.  By  Bliha  Hall  Bay, 
one  of  the  Associate  Judges  of  the  said  State.    Volume  11." 


In  conformity  to  the  act  of  the  Congress  of  the  United  States,  enti- 
tled, "  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of 
**  maps,  charts  and  books,  to  the  authors  nnd  proprietors  of  such  copies,  during 
"  the  times  therein  mentioned;*'  and  also  to  an  act,  entitled,  "  An  act,  sup- 
"  pluaantary  to  an  act,  entitled,  an  act  for  the  encouragement  of  learning, 
'*  by  semiring  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  pn»- 
'*  pCi(!|6ls  of  such  copies,  during  the  times  therein  mentioned,  and  extendinj; 
"  tl^b^liefits  thereof  to  the  arts  of  desigoiog^  engraving  and  etching  histori- 
**  cal  antl  other  prints;" 

. .  • '/  CHARLES  CLINTON*, 

Clerk  of  the  District  of  New-Yoik. 


•  •••• 

#•  ••  • 

•      •  • 

• « •      ••  •• 


^^^<^i 


:\\    •••. 

•  «••    ••••• 

•  .  .•••• 
,,...  •    .•      ••. 

•••••  «•**•   »  «  • 

»  ••••*  ••••• 

• •  •••••  •  • 

•I  •  ••      ••"• 

**:  •••••  ;•.  •• 

•  ••••  •        •     •-•• 

•  ••  •••• 

• •  •     *•          • 

••  •••••     • 

•  •      •     . 

..  .•• 


•  •  •• 

•  •••, 

I 

•  •  •  • 


•  ••' 


•  •  •• 


PREFACE. 


THE  encouraging  reception  which  the  author's 
first  volume  of  Law  Reports  met  with  from  the 
public,  the  great  necessity  there  was  for  the  continua- 
tion of  such  a  work,  and  promulgation  of  subsequent 
adjudications ;  and  the  liberal  aid  afforded  by  the 
Legislature,  have  all  combined  to  induce  him  to 
offer  a  second  volume  for  publication. 

This  second  volume  consists  of  decisions  made  in 
the  Constitutional  Courts  on  Appeals  from  the  Com- 
mon Law  Tribunals  of  Justice,  in  the  State  of  Soutli 
Carolina.  It  is  styled  the  Constitutional  Court  of 
Appeals  from  its  being  specially  established  by  an 
article  in  the  State  Constitution,  and  from  its  juris- 
diction being  chiefly  confined  to  appeal  cases,  brought 
up  from  the  other  Courts  of  Judicature.  It  is  held 
by  all  the  Common  Law  Judges  of  the  Superior 

;  Courts  of  Justice,  who  are  required  and  enjoined  by 

the  above  constitutional  article,  to  meet  at  the  con- 
elusion  of  the  Circuit  Courts,  twice  in  every  year, 
at  Columbia  and  Charleston^  for  the  purpose  of  hear- 
ing and  determining  all  such  motions  for  new  trials, 

^  and  in  arrest  of  judgment,  and  all  such  other  pointa 

of  law,  as  shall  or  may  from  time  to  time  be  suh^ 
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iv  PREFACE. 

mitted  to  their  consideration,  from  which  there  is 
no  further  appeal ;  their  decisions  being  final  and 
conclusive. 

In  the  following  cases  the  unanimity  of  the  Judges 
is  frequently  mentioned.  But  it  is  to  be  always  un- 
derstood, in  every  other  case,  in  which  a  diversity 
of  opinion  is  not  expressly  stated. 

The  reporter  has  carefully  consulted  the  authors 
for  the  cases  quoted,  to  see  that  the  references  have 
been  correctly  stated,  and  in  general,  has  exerted  his 
best  endeavours  to  make  the  whole  as  authentic  as 
possible. 


Judges  of  the  Supreme  Courts  of  Law  in  the  State 
of  South  Carolina^  during  the  time  when  the  cfc- 
cisions  in  the  eases  in  the  following  volume  were 
made. 

^DANUS  BuRKE)  >v      a  •   .      t    j  r 

_        „  _,  J   Associate  Judges  from 

'  John  Fauchereaud  GrimkE)     f        ,^^^    .„  ^^  . 

'     >        1796,  till  December, 

Thomas  Waties,  and  i 

Elihu  Hall  Bay.  ^ 

In  the  year  1799,  Judge  Burke  wvls  appointed  a  Chancellor 
upon  filling  up  the  yacancies  occasioned  by  the  death  of  Chan- 
cellor Hudsofiy  and  resignation  of  Chancellor  Mathews;  when 
three  new  Common  Law  Judges  were  appointed,  viz. 

William  Johnston,         )  .  .  .    t  j 

-c.  Tt  J     f  Additional  Associate  Judges, 

Ephraim  Ramsat,  and     >  ,  ^ 

m  rn  V      making  six  m  the  whole. 

Theodore  Trezevant,  j  ^ 

Joseph  Brevard,  Esq.  of  Camden^  was  elected  a  Judge  in 
December^  1801,  in  the  room  of  Efihraim  Ramsay y  deceased, 
and  took  his  seat  on  the  bench  in  Jknuaryy  1802. 

Thomas  Lee,  Esq.  in  Mxy^  1804,  was  elected  a  Judge  in 
the  room  of  WiUiam  Johrutony  Esq.  who  was  appointed  one  of 
the  Judges  of  the  Supreme  Court  of  the  Umted  States. 

John  Julivs  Pringle,  Esq.  Attorney-General. 
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CASES 

AB6UED  AND  DETERMINED 

CONSTITUTIONAL  COURT  OF  APPEALS, 

or   THE 

STATE  OP  SOUTH  CAROUNA. 

JPKOM   TflS   TEAR    1796  TO  THE   TEAE    180S, 

BOTH  INCLUSIVE. 


'™°"^w"S  ^  bS.  }  A-"^  I"^ 


Whxiav  Liming  against  James  BEirtHAH,  a  Jiisdce  of   chariea^ 
the  Peace  for  ChErleston  District.    ^  /art.  1796. 

MOTION  for  a  new  triaL  A  jutice  of 

This  was  a  special  action  on  the  case,  against  defendant,  may  commit 

for  oppression  in  the  execution  of  his  office,  as  a  justice  of  tempt  id  his 

the  peace,  by  committing  the  plaintiff  to  prison,  and  de-  JJ^J^JJ^n^ 

priving  him  of  his  liberty,  &e.  8tc  Sto  *SSS 

It  came  out  in  evidence,  on  the  trial  of  this  cause,  that  «nd  ani^  is 

the  best  evi- 

one  James  Duncan  had  been  guilty  of  a  breach  of  the  deneeofsaeh 
peace ;  and  that  upon  an  application  to  Mr.  BerUhaniy  as  a  nru*^^  m. 
magistrate,  by  the  person  injured,  he  issued  his  warrant  ^^  "Lodon^ 
against  the  oiFender,  in  order  that  be  might  be  apprehended,  ^^  ^lac^e 
and  bound  over  to  answer  for  the  offence ;  and  in  the  mean  ^?^l^  ^^  J^- 

dieial       caps,* 

time,  to  be  of  good  behaviour.  That  Duncan  was  taken  *^^^»  thoufi^ 
by  virtue  of  this  warrant,  and  carried  before  the  defendant,  punithed  on 
as  a  justice  of  the  peace ;  who  ordered  him  to  enter  into  a  if^he  actrofn 

Vol.  £.  A  pMSivelj. 


±  Cases  determined  in  the  state 

Uniag       recognisance  with  good  security  for  his  appearance  at  the 
Bentham*     then  next  court  of  general  sessions  of  the  peace,  &c.  for 
Charleston  district,  and  S)lso  {or  hia  g^opd  behaviour. 

The  plaintiff,  William  Linings  was  present,  and  offered 
himself  as  surety  foi  Jhmc^Hy  hvt  Hoi  t^iog  a  freeholder  in 
the  district,  or  even  a  householder  in  the  city ;  and  being 
perfectly  unknown  to  the  defendant,  he  reflised  to  accept 
of  him ;  upon  which  the  plaintiff  gjot  into  a  violent  passion, 
and  accused  the  defendant  with  gross  partiality,  and  abuse 
of  power,  in  his  office  as  a  magistrate,  accompanied  with 
very  a^>usive  and  disrespectful  language  to  his  face,  and  in 
the  presence  of  a  number  of  hy<t)an(|ets\  Whereupon  the 
defendant  immediately  committed  him  to  the  common  gaol 
of  the  district  oi  Cikankstm^  for  this  contemptuous  beha« 
viour ;  it  was,  therefore,  for  this  supposed  injury  that  this 
suit  was  commenced* 

On  the  trial,  Duncan^  the  first  aggressor,  was  called  upon 
as  a  wimci^s  by  the  pl^jint^ff,  in  or^^cr  to  exteofiate  his  con- 
duct, and  to  shew  that  he  had  not  behaved*  in  so  disre- 
spectful a  manner,  as  to  justify  the  defendant  in  committing 
him  to  gaol,  which  was  objected  to  by  defendant's  counsel 
09^ti»,g|V9u«d$  :  t4t>  8pgaM3e  it  would  be  formjn^  4.  pre«^ 
cedent  for  two,  ci|lpri|s  to  confie^jpralp  t^ge^er,  in  order  to 
overturn  and  destroy  the  power  and  authority  of  a  magis- 
trate, in  the  due  execution  of  his  authority,  in  preserving 
the  peace  of  the  comonmity ;  and,  2dly»  Because  it  would 
be  aHowing  parol  testimony,  to  contradict  the  proceedings 
of  a  judicial'  officer,  pbunly  and  distincdy  set  forth  in  the 
warrant  of  commitment,  and  the  facta  contained  in.  it  as 
the  reasons  and  grounds  for  the  exercise  of  such  a  neces- 
sary act  of  power,  it  wae  farther  urged  on  heh^M  of  the 
defendont,  that  the  superior  courts  of  law  were  bound  to 
protect  magistrates  and  the  inferior  trH>qnals  established  in 
the  country,  for  Ac  maintenance  c^  peace  and  good  order, 
unless  they  were  guilty  of  flagrant  abuses  of  power,  for 
the  purposes  of  oj^ression. 

For  the  plaintiff,  in  reply,  it  was  contended,  that  if  the 
testimony  of  wimesses,  who  were  present  at  the  time  and 
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place  where  the  supposed  contempt  was  oflered  to  the  ma-  Uaiag 
^sterial  authority  of  defendant,  was  refused,  and  the  record  Bentham. 
or  commitment  alone,  was  to  be  conclusive  evideiice  of  the 
contempt ;  it  wotdd  put  the  citi^eii^  of  thb  coiiMry  very 
much  in  the  power  of  magistr^ed,  who  might  d«prite  tbem 
of  their  liberties,  without  the  possibility  of  guarding  agunst 
the  imprisonment  of  their  persons,  and  that,  too,  in  the  most 
summary  and  expeditious  manner,  before  they  could  have 
an  opportunity  of  viildioating  tbemsehres;  and  altliough 
they  might  afterwards  be  discharged  froin  such  imprison^ 
ment,  tfiey  must  hi  the  first  instance,  br  compelled  to  im« 
dergo  the  ignominy  and  disgmce,  of  being  confined  withi^ 
the  walls  of  a  prison, 

GKisTKfi,  }•  who  tried  this  case,  observed,  that  be  con* 
sidered  it  as-  an  important  one,  involving  in  it  the  power 
and  authority  of  th^  justices  of  the  peace,  throughout;  the 
state,  on  the  one  hand ;  and  the  personal  liberty  of  the 
citizen,  on  the  other.    That  unless  magistrates  were  treated 
with  respect,  and  their  authority  supported  agMnst  high 
handed  offenders,  the  puUie  peace  could  not  be  maaMakied ; 
while  at  the  same  time  he  was  bound  to  say,  tliftt  die  li- 
berty of  the  citizen  wa^one  of  the  primary  ot:gccts  of  the 
laws  of  our  country.    Ta  distiAgutsh,  therefofe,  correctly 
between  the  abuse  of  power,  and  a  proper  and  welUtimed 
exertion  of  it,  would  reqtnre  the  good  sense  and  sound  dis*- 
cretion  of  the  jury  on  this  occasion.     That  every  man  who 
was  tafren  before  a  tnstgistrate,  was  bound  to  behave  hinA- 
self  with  respectfil  deference  to  his  authority,  and  to  sub^ 
mit  to  his  decisions,  (until  be  could  have  redress,  if  injured^ 
from  higher  authority,)  and  no  man  was  justifiable  in  fly* 
ing  in  the  face  of  the  magistrate'*  anriiority ,  and  treating 
him  with  contumely  and  abuse  ,*  even  if  he  ^as  mistakes  in 
his  opinion,  upon  any  subject  of  which  he  had  jurisdiction* 
That,  if   magistrates,    however,  under   colour  of  office, 
should  injure  or  oppress  their  fellow  citiaens,  they  were 
liable  to  be  punished  in  »  criminal  court  for  their  mi8«» 
'induct. 
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Lining  That  as  soon  as  Duncan  was  carried  before  the  defend* 

Bfittthftm.  antyit  was  clearly  within  his  province,  to  determine  whether 
to  bail,  or  commit  him  for  want  of  baiL  It  was  also  within 
his  province,  to  determine  who  was,  or  was  not,  a  proper 
person  to  be  accepted  as  bail ;  and  having  done  so,  it  was 
the  duty  of  the  parties  to  submit  to  the  defendant's  de- 
cision* 

With  respect  to  the  admission  of  Duncan^  who  was  the 
original  aggressor,  as  a  wimess,  he  was  of  opinion,  that  on 
strict  principles  of  law,  the  objection  was  a  good  cme  ;  as  it 
was  easy  to  foresee,  that  it  would  be  enabling  and  encou- 
raging confederates,  in  opposition  to  lawful  authority,  to 
swear  for  each  other ;  yet  he  thought  it  better  on  the 
whole,  to  let  such  witness  be  sworn  and  leave  his  credi- 
bility to  die  jury,  than  to  reject  him  on  the  ground  of  in-^ 
competency ;  with  liberty  to  defendant  to  move  for  a  new 
trial,  in  case  a  verdict  should  be  against  him* 

Duncan  was  then  sworn,  and  substantially  con^dicted 
every  thing  which  had  been  alleged  by  the  defendant,  as  a 
justification  for  his  conduct ;  after  which,  the  jury  redred^ 
and  soon  after  returned  into  court  widi  a  verdict  3/.  ster* 
ling,  for  the  phuntiff,  and  costs  of  suit* 

The  present  was,  therefore,  a  motion  to  set  aside  this 
verdict,  and  for  a  judgment  of  nonsuit,  or  a  new  trial* 

The  grounds  taken  cm  this  motion,  were  nearly  the  same 
as  those  taken  on  the  trial  of  the  issue*  But  it  was  now 
further  contended  on  the  part  of  the  defendant,  1*  That 
as  he  acted  in  his  jtuHdal  capddty  as  a  justice  of  the  peace^ 
and  not  in  hU  mhusterkd  one,  he  was  not  liable  in  this 
action*  2dly*  That  parol  testimony,  ought  not  to  have 
been  admitted  to  contradict  the  matter  contained  in  the 
warrant  of  commitn^nt  for  the  contempt* 

The  counsel,  in  support  of  the  motion,  on  the  first 
ground  urged,  that  there  was  a  wide  distinction,  between 
the  ministerial,  and  judicial  acts  of  a  magistrate*  That  in 
his  mimsterial  acts,  in  putting  the  laws  in  force,  against 
offenders  of  every  description,  he  was  bound  to  see,  that 
the  nature  of  the  charge  alleged,  was  such  as  die  partjjg 
vas  liable  to  be  prosecuted  for ;  and  that  supported  by  the 
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oath  or  affidavit  of  the  party  injured  or  aggrieved,  or  some  Lining 
Other  reputable  person  on  his  behalf;  also  in  causing  Bentham. 
&em  to  be  apprehended  and  brought  forward  to  answer  the 
charges  against  them,  he  was  to  proceed  regularly  at  his 
peril :  and  if  any  person  was  injured  by  him,  by  any  irre- 
gular or  improper  proceedings,  be  was  liable  in  this  special 
action  on  the  case  for  damages.  But  in  his  judicial  capa- 
ci^,  as  a  judge,  h«  rvas  liabk  only  by  indictment^  at  the  suit 
cf  the  states  and  that  too  only  in  cases  where  he  acts  cor« 
ruptly  or  oppressively.  In  all  these  cases  he  is  liable  to  be 
punished  by  the  court,  according  to  the  nature  of  the  oiTence. 
2  Corny n^  615.    2  Hawi.  85. 

In  the  present  case  it  was  said,  that  the  magistrate  had 
been  guilty  of  no  irregular  conduct,  in  issuing  his  warrant, 
and  causing  the  party  accused  of  the  assault  to  be  brought 
before  him  }  so&r  he  acted  nunisterially.  When  the  offend- 
er was  brou^t  before  him,  then  his  judicial  functions 
commenced,  by  determining  what  was  to  be  done  with  him 
afterwards ;  whether  to  be  bailed,  or  committed.  He,  it 
appears,  was  of  opinion,  very  properly,  that  being  a  bailable 
offence,  he  should  be  admitted  to  bail ;  but  at  the  same 
time,  when  the  plaintiff  in  this  action  was  offered  as  surety 
lor  Duncan,  he  was  further  of  opinion,  that  he  was  not  a 
proper  person  to  be  accepted  as  security,  not  having  the 
qualifications  requisite  by  law,  to  qualify  him  for  being  such 
bail.  It  was  therefore  upon  the  determination  of  this  last 
point,  that  the  plaintiff  got  into  a  passion,  and  vilified  and 
abused  the  magistrate.  He  was  therefore  most  evidently, 
in  die  legal  exercise  of  his  judicial  authority,  when  this  con« 
temptuous  behaviour  was  offered  to  him,  and  that  too  for 
an  opinion  which  he  had  but  a  moment  before  delivered  on 
the  subject.  This,  therefore,  it  was  contended,  brought  the 
defendsmt  within  the  rule  of  law  laid  down  in  the  above  au- 
thorities ;  and  totally  exempted  him  from  all  responsibility, 
in  the  present  form  of  action. 

It  was  also  urged,  in  justification  of  the  magistrate,  that 
it  was  not  only  lawful  and  proper  for  him  to  exercise  the 
power  ^  commitment^  but  that  there  was  no  other  method. 
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UiCin-^       sufficiently  speedy  and  eflfectual,  to  protect  the  magisterial 
Bcntiiam.     authority  from  the  insults  and  contempts  of  disorderly  men^ 
and  that  he  would  have  been  unworthy  of  the  trust  reposed 
in  him  b)'  his  country,  if  he  had  not  committed  hisxu 

2.  tlpon  the  ground  of  the  admission  of  Duncan  as  a 
witness  to  contradict  the>  warrant  of  commitment,  it  waft 
argued,  that  it  was  admitting  parol  or  iidener  testimony  to 
contradict  the  written  judgment  or  decision  of  the  magistrate,' 
under  his  hand  and  seal ;  which  was  the  highest  evidence 
the  nature  of  the  thing  was  capable  of.  That  while  sitting 
in  his  judicial  capacity,  he  constituted  an  inferior  court  of 
competent  powers  to  vindicate  his  own  authority  ;  and  that 
his  proceedings  were  to  be  taken  and  deemed  in  law  as  con- 
clusive evidence  of  what  passed  before  hint,  touching  the 
contempt  offered* 

Against  the  motion,  it  was  urged  on  behalf  of  the  plain- 
tiff, that  if  the  doctrine  contended  for  by  the  defendant  wa9 
established  as  the  law  of  the  land,  that  the  magistrate's  com*' 
mitment  alone  was  to  be  conclusive  evidence  of  contempts, 
it  would  put  the  citizens  of  the  country  very  much  in  the 
power  of  magistrates,  who  might  deprive  them  of  their  li- 
berties without  a  trial  by  jury,  which  was  secured  to  every 
freeman  by  magna  charta  and  our  own  constitution.  That 
such  an  exercise  of  power  was  against  another  well  esta- 
blished maxim  of  law,  that  no  man  should  be  a  judge  in  his 
own  cause,  or  determine  any  point  in  which  he  was  per« 
sonallv  interested. 

The  Judges,  after  hearing  counsel  on  both  sides,  and 
having  fully  considered  this  case,  were  unanimously  of 
opinion  on  the  first  ground,  that  a  special  action*  art  the  case 
»as  not  a  proper  remedy.  But  if  there  had  been  any  just 
cause  of  complaint  on  the  part  of  the  plaintiff,  it  should  have 
been  preferred  by  way  of  indictment  in  the  court  of  sessions ; 
and  if  he  had  been  convicted  of  corruption  or  oppression,  in 
his  judicial  capacity  as  a  magistrate,  it  would  hare  been  the 
duty  of  the  court  to  have  punished  him,  by  fine  or  imprison* 
ment,  or  both,  accdrding  to  the  nature  of  the  offence. 
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That  it  is  very  erident  from  the  whole  complexion  of  this       Lwung 
case,  that  Mr.  Bcntham  was  acting  in  his  judicial  capacity,     Bentimni, 
as  a  justice  of  the  peace,  when  this  contempt  set  forth  in  the    ^-^"^'^^^^ 
commitment  was  offered  to  him  ;  and  the  law  is  equally 
clear,  that  a  justice  of  the  peace  is  not  ansi\xrable  in  an  ac*  '' 

tion  for  what  he  does  by  virtue  of  his  judicial  power*    2 
Hawk.  85.    Carth.  494*     3  Bum^  33. 

MTith  regard  to  the  power  of  a  magistrate  to  commit  for 
insults  or  contempts  offered  to  him  while  in  the  due  execu* 
tion  of  his  bffice,  it  is  Incidental  to  magisterial  authority  ; 
and  without  such  power,  he  could  never  vindicate  or  sup* 
port  the  laws,  which  are  intrusted  to  bis  management,  and 
over  which  he  has  jurisdiction*  l*hat  a  magistrate,  sitting 
in  judgment  toucMog  a  matter  within  his  .jurisdiction,  con« 
stituted  a  court  in  law,  though  an  inferior  one,  and  he  was 
bound  to  protect  the  audiority  of  such  court.  Ajid  one 
general  principle,  incidental  to  all  courts,  as  well,  superior  as 
inferior,  was  a  power  to  commit  for  contempts,  either  by 
-word  or  deedy  offered  in  the  presence  of  the  judge,  and  in 
the  face  of  such  court.  And  this  is  not  against  magna 
chartUy  or  the  law  of  the  land,  but  forms  a  part  of  the  com* 
mon  law,  which  is  recognised  by  the  terms  of  our  constitu- 
tion. 5  Fin.  tit.  Contempts^  4A7-  LilL  Pract.  Reg.  305. 
Gilb.  Hist.  C.  B.  20,  21.     2  Hawk.  96. 1 12, 113. 

The  Judges  were  further  of  opinion,  that  Duncan  should  a  ciiipi-it  ©on- 
BOt  have  been  admitted  as  a  witness  on  the  trial  to  criminate  [he^^^rt/*^ 
the  magistrate,  as  he  was  a  party  in  the  complaint  then  be-  ^^^^  ».  «^* 
fore  the  justice  of  the  peace  ;  and  it  had  a  tendency,  as  '   competent 

.      .   .  .       ,        ,  1   .        1  witnesatocri- 

had  been  justly  observed  m  tlie  argument,  to  encourage  min«te  the 
culprits  to  confederate  together,  to  destroy  the  power  and     *^  '^  ^' 
authority  of  the  magistrate  ;  Mid  the  more  especially,  too,  as 
his  testimony  went  to  contradict  the  highest  evidence  or 
recordof  the  contempt,  set  forth  in  the  commitment  under 
the  hand  and  seal  of  the  magistrate. 

I'hat  with  respect  to  the  last  ground  insisted  on  by  plain- 
tiflf  as>;ainst  the  present  motion,  that  of  a  man's  not  being  a 
judge  in  his  own  cause,  the  maxim  was  in  general  a  true 
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^^i&f       and  legal  one,  in  every  private  matter  in  which  a  jusdce  of 

Bentham.     the  peace  may  be  interested*     But  in  the  present  instance, 

v,^v-^^    the  public  peace  and  good  order  was  principally  concerned ; 

the  peace  may  and  he  did  not  act  in  his  own  private  case,  but  as  a  public 

eotimpu^-  officer  in  support  of  the  peace,  and  this  forms  an  exception 

M^n  Sc^«.'  t^  ^«  ""^^^  "»»»  ^  l^^-    P<>'  »*  »  d««^*y  ^id  down  in 
cGutioQ  of  his  all  the  books  of  authority  upon  this  head,  that  if  any  con- 

this  Is  an  ex-  tempt  18  shewn  to  the  authority  of  a  magistrate,   or  insult 
maxim  of  law  ofiered  to  lus  face,  while  in  the  execution  of  his  office,  he 
shall  ''^be^^'^a  ^^Y  ^^t  as  a  judge  in  such  cause,  and  commit  the  oflfender^ 
owf^aiise'"'  though  he  may  proceed  less  summarily,  if  he  pleases,  by  in- 
dictment.   The  true  rule  of  distinction  seems  to  be  this,  that 
where  contumelious  words  are  spoken,  or  other  insult  is  of- 
fered to  a  justice  of  the  peace,  and  in  his  presence,  he  may 
commit ;  but  when  spoken  behind  hb  back,  he  ought  to  pro- 
ceed by  indictment.     3  Bunij  33.     Soli.  698.     3  MfJ.  139. 
2  S/ww.  207. 

Verdict  set  aside  and  new  trial  ordered ;  but  the  case  was 
never  afterwards  brought  forward. 


Charleston  CaIXAHAN  Ogoin^t  HaLLOWELL. 

Lenox  agairui  The  Same. 

The  first  writ  THESE  Were  two  cases  under  the  attachment  act  of  this 
kKlged^irthc  State,  against  the  effects  of  the  absent  debtor,  which  were  in 
frJ^'ifentiiiS  *  warehouse  or  store  belonging  to  the  corpcMration  of  the 
to  a  priority  ^\^  q{  Charleston^  under  the  care  of  the  city  treasurer. 

of  ben  on  ab-        ^  ^  /  • 

tent  debtor^s  It  was  admitted,  that  CaUahan^s  writ  of  attachment  was 
fsecond  writ  lodged  in  the  sheriff's  office  about  one  minute  before 
i^fi^^^IlL^Twi  Lmox^s^  but  the  sheriff's  officer  served  a  copy  of  Lenoxes  SiU 
iLwe^*^  tachment  on  the  city  treasurer,  under  whose  charge  the  goods 
were,  beiore  Callahan^s. 
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So  that  the  point  made  and  submitted  to  the  court,  by  the  CaUahaa 
counsel  on  both  sides,  was,  which  of  these  two  plaintiffs  Hidioxveii. 
should  have  the  preference  ?  The  officers  of  the  corpora- 
tion also  prayed  the  opinion  and  advice  of  the  court  on  th^ 
same  point,  in  order  that  they  might  know  how  to  make  a 
proper  return  to  these  writs,  as  garnishees,  that  they  might 
not  be  entrapped  by  giving  an  improper  preference  to  either 
•f  them* 

The  C&urtj  after  consultation,  was  of  opinion,  that  as  the 
sheriff's  office  was  a  public  one,  where  all  writs  were  lodged 
and  entered  before  service,  the  first  writ  of  attachment 
lodged  there  should  have  the  first  lien  on  the  goods  ;  and 
that  it  was  the  duty  of  the  sheriff  to  serve  the  writ  first 
lodged  on  the  garnishees  in  the  first  place,  and  others  in  ro- 
tation afterwards,  agreeably  to  their  seniority ;  otherwise  it 
might  be  in  the  power  of  the  sheriff  to  vary  the  right  of  the 
parties,  and  to  give  a  preference  to  which  of  them  he  plea- 
sed, by  serving  one  or  the  other  first,  as  he  thought  proper . 
The  vigilant  creditor,  therefi)re,  is  to  be  preferred. 

That  the  small  difference  of  the  time  in  lodging  these 
writs,  did  not  alter  the  principles  by  which  they  were  to  be 
governed.  For  in  all  cases  where  {niority  of  action  becomes 
essential  to  the  right  of  the  parties^  the  different  days  must 
be  shewn,  if  the  writs  are  lodged  on  different  days ;  but  if 
two  or  more  actions  are  commenced  on  the  same  day,  then 
the  exact  time  must  be  ascertained  ;  for  although  the  law  in 
general  will  not  allow  of  fractions  in  days,  yet  it  admits  it 
.  where  it  is  necessary  to  distinguish  who  has  a  priority  ;  as  in 
4^1  lam  actions,  informations  for  usury,  or  the  like,  the  very 
hour  may  be  shewn.  3  Burr.  1434.  If,  then,  the  veiy 
hour  may  be  shewn,  there  is  no  drawing  the  line  but  by  pri- 
ority ;  the  very  minute  may  be  shewn  upon  the  same  princi- 
ple ;  and  that  must  govern  and  determine  the  right  of  the 
parties.  Time  is  in  its  nature  divisible  from  years  down  to 
days,  hours  and  minures  :  a  minute,  therefore,  will  give  a 
priority  as  essentially  in  point  of  time  as  a  year  or  a  day. 

Vol..  n.  B 
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Callahan 

V. 

IlfiUnwell. 


The^  writ  is  considered  as  the  commencement  of  the  suit, 
3  Burr.  1243.  and  the  delivery  to  the  sherifF  as  the  time 
when  it  is  commenced.^  Caliahan^s  wrif  heing,  then,  the 
first  delivered  into  the  sheriff's  ofHce,  the  court  will  there- 
fore consider  him  as  the  first  attaching  creditor,  and  entitled 
to  a  preference,  and  that  the  return  of  the  corporation  ought 
to  be  made  conformably* 


A  corporafr 
bodv  u' •  1 
cannot  make 
an  oath,  is  to 
make  returns 
to  -writs  uf  at- 
tucbment  by 
the  officer  at 
the  head  of 
such  corpora- 
t 

his  band  and 
the  seal  of  the 
eorporauua. 


Mr.  Holmes^  the  intendant  of  the  city,  being  then  present 
in  court,  suggested  a  difficulty  which  occurred  iii  making 
these  returns,  as  the  attachment  law  requires  that  a  return 
upon  oath  must  be  made  by  garnishees  in  possession  of 
goods  belonging  to  an  absent  debtor,  and  that  the  goods  in 
the  present  case  were  in  possession  of  the  corporation,  which 
could  not  take  an  oath,  and  therefore  prayed  the  direction 
of  the  court  in  making  the  returns  to  these  writs.  Where- 
upon  the  court  was  of  opinion,  that  all  returns  to  such  writs, 

on  the  part  of  the  corporation,  ought  to  be  made. by  the  in- 

• 

tendant,  who  was  at  the  head  of  that  corporate  body,  under 
his  hand  and  the  seal  of  the  corporation,  as  an  oath  could 
not  be  expected  from  a  corporate  body« 

N.  B.  Some  of  the  members  of  the  bar  seemed  to  think 
the  above  determination  respecting  the  priority  of  attach- 
ments was  a  point  of  great  importance,  and  therefore  wished 
it  more  fully  argued,  to  which  the  court  most  readily  assent> 
ed ;  but  all  the  parties  afterwards  acquiesced  in  the  deci- 
sion, and  it  was  never  again  brought  forward. 

Present,  Burke,  Waties  and  Bat. 


*  This  has  often  been  determined  in  cases  where  the  statdte  of  timitatkniB 
Ifas  been  pleaded. 
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1 
The  State  against  Theodore  Gaillard,  John  Bull    Charleston 

and  JOHN  Bryant. 
DEBT  on  bond  for  4,441/.  7*.  currency,  equal  to  634/.   Misrcpresen- 

tationson  the 
Sterling.  plat  of   Unds 

The  bond,  on  which  this  suit  was  commenced,  was  given  the  time  and 
for  a  tract  of  land  purchased  at  a  public  sale,  made  by  the  {llf *^ta^e*  ^arj 
commissioners  of  forfeited  estates,  under  the  confiscation  ^^  grounds 

'  tor    a   resets- 

act.  At  this  sale  a  very  handsome  plat  of  the  land  was  pro-  *'on  ^^  the 
duced,  representing  the  quality  of  the  land,  &c.  taken,  as  al-  where  a  fine 
leged,  from  actual  observation  and  measurement,  and  con-  tcr  is  Zid 
taining  2,535  acres.  On  this  plat  a  fine  copious  stream  of  ^Cod"railueat 
water  was  laid  down  as  running  nearly  through  its  centre,  ^"^^^  *of ^**** 
with  a  mill-seat  represented  on  it,   which  was  the  principal  f™*'^  of  tim- 

■^  *^  *^       ber    land,    fit 

inducement  of  the  defendants  to  make  the  purchase  ;  as  the  only  fur  lum. 

her^and  which 

land  was  valuable  only  on  account  of  the  timber  growing  on  upon  cxami. 
it,  and  this  stream  of  water  and  mill-seat,  which  were  repre-  out  to  be  only 
sented  on  the  plat,  containing  notes  and  memorandums  ex-  thrctTourthjf 
planatory  of  these  natural  advantages.  wit/'^^  '  *^"*' 

The  defence  set  up  against  this  bond  was  misrepresenta-  »"nning water 
lion  or  deception,  at  the  time  and  place  of  sale.  That  the  mjsreprescnt- 
defendants  had  been  deceived  by  this  plat  representing  a  jrivcn  if^^cvt 
bold  stream  of  water,  sufficient  to  turn  a  mill  the  whole  year  H*^bomrgi'v"n 
round,  with  a  good  mill-seat  upon  it :  whereas,  in  truth  and  ^?^'  ^^\^  *^^*"*'' 

^  *      ^        ^  deration    mo- 

in  fact,  it  was  found  upon  examination  that  this  supposed  ney,  by  way 

,  of     discount. 

Stream  was  a  mere  gully,  which  was  dry  three-fourths  of  the  under      the 

,  .       ,  .  ,     .  r    terins  of  tlie 

year,  and  contamed  runnmg  water  only  m  wet  seasons,  or  at-  discount  act, 
ter  heavy  falls  of  rain.     That  by  this  failure  of  water,  their  ***  *  *^^^^  ° 

'  •'  common  law. 

plan  of  erecting  a  saw-mill  was  entirely  defeated,  as  the  great 
object  they  had  in  view  having  been  the  sawing  ^of  lumber 
for  the  market.  Moreover,  that  there  was  a  deficiency  of 
555  acres  in  the  quantity  of  land.  This  deficiency,  how- 
ever, was  not  so  much  relied  on,  for  a  rescission  of  the  con- 
tract or  sale  in  toto^  as  an  abatement  of  price  mi^hi  have  anv 
swered  the  ends  of  justice  to  all  parties  ;  but  what  the  de«t 
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The  State     fendants  relied  on,  was  the  fraud  or  imposition  practised 

V. 

Gaiiiard  and    upon  them,  by  this  false  representation  on  the  plat  produced 
y^^v-^    at  the  sale,  and  which  deceived  them  in  making  the  pur- 
chase* 

The  defendants  then  called  two  surveyors  who  had  rc- 
surveyed  this  land,  and  several  other  witnesses,  who  all 
proved  substantially,  the  &rts  stated  in  the  defence,  as  well 
with  regard  to  the  total  failure  in  the  stream  of  water,  as  to 
the  deficiency  in  the  quantity  of  land  sold.  The  cause  then 
went  to  the  jury,  who,  under  the  direction  of  the  judge,  amj 
on  the  authority  oiGray  and  HandkinsarCs  case,  tried  in  Oc* 

{a)%teBaif9  tober  ttrm.  1792,(a)  brought  in  a  verdict  for  defendant  ^ 
Mep,  vol.  1.  p.      ^       ,      /      ,     '"^  '  ^  .    ,    .     r.^  , 

278.  JUiiet^a     whereby  the  whole  contract  was  rescmded.    Thereupon  the 

counsel  for  the  state  gave  notice  of  a  motion  for  a  new 

trial,  to  be  made  at  the  next  meeting  of  the  constitutional 

court  of  appeals,  on  the  ground  of  misdirection  of  the  pre* 

siding  judge  ;  and  that  the  finding  of  the  jury  was  against 

law.    At  the  meeting  of  the  constitutional  court  of  appeab, 

in  January^  179^,  the  above  motion  was  brought  forward, 

and  in  support  of  it,  the  following  grounds  wei-e  submitted 

to  the  court. 

1.  That  a  common  law  court  could  not  rescind  a  con* 
tract,  and  that  a  court  of  equity  only  was  conipetent 
thereto. 

2.  That  one  Archibald  bid  off  the  land  at  the  sale,  and 
there  was  no  proof  that  he  had  a  mill-seat  in  view  ;  and  if 
h^  was  not  deceived,  no  one  coming  in  imder  him  had  a 
right  to  complain. 

3.  That  the  commissioners  of  forfeited  estates  did  not 
warrant  the  mill-seat  and  stream  of  water,  as  being  good  and 
proper  for  a  saw-mill ;  they  only  sold  from  the  plat  made 
by  the  surveyor,  on  behalf  of  the  public  ;'and, 

Lastly,  diat  this  sale  having  been  made  by  the  state,  it 
was  not  to  be  governed  by  the  same  rules  as  private  sales. 

This  motion  was  argued  by  Ford  and  Trezevant  in  be- 
hdf  of  the  state,  and  by  General  JHnckney  for  defendants. 
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Tor  the  state  it  was  contended,  that  the  court  of  chan-    The  State 
eery  was  the  proper  tribunal  for  investigating  all  matters  of  Gaiiiftni  and 

.  1  11  othcrs- 

iraud,  accident  and  trust,  and  was  the  only  one  competent 
to  do  full  and  complete  justice  in  all  such  cases*  And  it  was 
their  peculiar  province  to  determine,  when,  or  in  what  cases 
contracts  were  or  were  not  to  be  set  aside  on  the  ground  of 
fraud  or  misrepresentation.  That  in  our  state  three  chan^ 
cellors  presided  in  the  court  of  equity,  who  were  men  of 
great  legal  knowledge  and  integrity,  and  who  would  exer-^ 
cise  their  powers  as  to  the  dissolution  of  contracts,  with  all 
the  requisite  discretion  and  caution.  That  they  would  ne- 
ver rescind  a  contract  until  after  the  fullest  examination,  of 
which  the  nature  of  the  thing  was  capable.  That  in  such 
liands,  contracts  were  safe  and  staiJe  ;  the  principles  well 
ascertained  by  authorities  and  adjudications  ;  and  the  rules 
ef  law  and  equity  form  their  steady  guide  in  determining 
cases  of  this  sort.  That  while  this  was  the  case,  men  in 
their  mutual  contracts  and  bargains,  and  all  their  various 
transactions,  might  have  a  confident  and  safe  reliance.  But 
on  the  contrary,  to  make  jurors  the  judges  of  the  rescission 
*and  dissolution  of  solemn  agreements,  entered  into  with 
due  solemnity  and  caution,  would  introduce  all  that  fluctu* 
ation  and  uncertainty,  which  for  ages  past  it  had  been  the 
wisdom  of  the  law  to  guard  against.  Jurors  were  often 
composed  of  unlearned  men,  often  biased  on  one  side  or 
the  other,  and  too  frequently  parrying  their  prejudices  into 
the  jury  box.  That  in  cases  of  this  nature  they  had  no 
fixed  rules  or  principles  to  govern  their  verdict;  -that 
one  jury  would  do  on  one  day,  what  another  would  undo 
the  next ;  nothing  like  certainty  could  be  expected,  and 
every  thing  might  be  set  afloat  and  unhinged,  by  committing 
so  great  and  so  extensive  an  office  to  such  unskilful  hands. 
On  the  second  ground  it  was  contended,  that  one  George 
Archibald  vf2A  the  purchaser  at  the  sale.  The  land  was 
knocked  off  to  him  by  the  oyer,  and  there  was  no  evidence 
offered  to  the  jury  who  tried  the  cause,  to  shew  that  he 
was  deceived  by  this  plat  or  the  declarauons  of  the  com- 
missionersy  but  admitting  that  the  plat  might  have  had  that 
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The  State     tendency,  that  was  a  matter  between  him  and  the  commis- 

V.  ,'  "^ 

GftiiiHni  and  sioners,  and  not  one  of  which  the  defendants  could  avail 
themselves  m  order  to  get  rid  of  their  contract,  and  set 
aside  their  bond* 

That  there  was  no  warranty  on  the  part  of  the  commis^ 
sioners,  tliat  the  stream  laid  down  on  the  plat  was  a  never- 
failing  stream,  or  that  it  would  turn  a  saw-mill  all  the  year 
round*  They  offered  the  land  for  sale,  such  as  it  was,  with 
aH  its  advantages  and  disadvantages  attached  to  it,  and  the 
plat  produced  was  more  for  the  purpose  of  shewing  the 
metes  and  bounds  of  the  land,  and  the  quantity  contained 
within  the  lines,  than  for  any  other  purposes  whatever* 

And  finally,  it  was  urged  in  support  of  the  motion,  that 
this  sale  was  a  public  sale  made  by  the  state,  a  corporate 
body,  which  could  not  make,  nor  was  it  bound  to  make,  the 
representations  of  the  good  or  bad  qualities  of  the  land  of- 
fered for  ssAcy  which  a  private  individual  is  bound  to  do  in 
his  contracts  with  another*  Caveat  emptor  was  a  good  rule 
in  such  case  ;  the  defendants  should  have  taken  care  to  have 
informed  themselves  fully  on  all  these  points,  before  they 
made  the  purchase. 

Pinckneyy  for  defendants,  against  the  motion,  admitted 
that  the  law  had  formerly  been  as  his  opponents  had 
stated  :  that  this  power  of  setting  aside  or  rescinding  con- 
tracts, once  belonged  exclusively  to  a  court  of  equity ;  but 
that  modem  improvements  had  been  made  in  almost  every 
branch  of  our  jurisprudence,  for  wise  and  judicious  pur- 
poses ;  and  amongst  others,  that  of  a  common  law  court 
taking  cognisance  of  such  cases,  as  the  present  one,>as  weU 
as  an  equity  court. 

That  the  great  point  here  was  fraud,  or  no  fraud  ?  That 
fraud  might  either  be  the  result  of  deliberate  design,  or  it 
might  arise  from  circumstances,  resulting  from  the  nature 
of  the  transaction  itself^  where  none  was  intended.  But 
that  from  whatever  cause  it  arose,  if  it  could  be  traced  out 
and  established,  by  common  law  rules  of  evidence,  it  was  as 
much  within  the  jurisdiction  of  a  common  law  court  of  judi- 
cature, as  within  that  of  a  court  of  chancery*    That  in  a 
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great  variety  of  cases,  it  was  usual  and  customary  for  the     '^^^  State 
courts  of  chancery  to  send  down  issues,  to  be  tried  at  com-    Caiiianl  aod 
mon  law,  to  enable  the  chancellors  to  proceed  finally  to  de-    ^^--y^^^ 
termine  on  the  justice  of  the  case.    Now  if  it  was  right  and 
just  for  the  courts  of  common  law.  to  try  collateral  points, 
arising  in  the  course  of  a  cause. depending  in  equity,  it  was 
surely  right  and  proper  for  them  to  try  the  whole  of  a 
cause,  where  the  whole  of  .the  merits  could  be  brought  fairly 
before  them  in  the  first  instance.    That  a  jury  was  as  much 
under  the  control  of  the  court,  and  subject  to  its  direction 
in  the  one  case  as  in  the  other,   and  the  court  would  see 
that  justice  was  done  in  cases  originating  at  common  law, 
as  well  as  on  issues  directed  by  a  court  of  equity  ;  and  if 
they  erred)  or  deviated  either  in  point  of  law  or  fact,  the 
constitutional  court  would  always  grant  a  new  trial  toUes 
guoties^  &c.     And  this  power  in  the  common  law  courts 
would  always  be  an  effectual  security  to  all  kinds  of  con- 
tracts which  were  fair  and  lawful,  and  would  be  a  sufficient 
check  against  all  the  inconveniences  so  much  apprehended 
by  the  gendemen  on  the  other  side  of  the  question.    Be- 
sides, the  remedy  in  a  court  of  common  law,  was  much 
speedier  and  attended  with  less  expense,  than  in  a  court  of 
equity.     Our  discount  law,  he  next  contended,  expressly 
allowed  such  a  defence  as  the  present  one.    It  enacts,  "  that     See  PhMc 
'*  in  all  actions  whatever,  brought  for  the  recovery  of  any    ^^*'  ^'' "    " 
'*  debt,  it  shall  and  may  be  lawful,  for  the  defendant,  if  he 
"  have  any  account,  reckoning,  demand,  causey  matter  or 
"  things   against  the  plaintiff,  to  give  the  same  in  evidence^ 
"  by  way  of  discount,  regard  always  being  had,  to  the  cause 
*'  of  action^  so   that  such  demands,  causes,  matters  and 
"  things,  &c.  relating  to  defendant  in  his  own  right,  shall 
"  only  be  given  in  evidence  by  defendant,  in  a  suit  brought 
**  against  him  in  his  own  right,"  &c.     He  then  quoted  the 
case  of  Cooke  v.  Rhme^(a^  tried  in  1 783,  which  was  the  first  (a)  Baxft 
case  in  this  country  in  which  a  common  law  court,  under  a  ^^i,  "miey's 
fair  construction  of  our  discount  law,  permitted  this  kind  of  ^^ 
equitable  defence  to  be  set  up,  as  springing  wUt  of  the  trans- 
action itself.     That  suit  was  for  a  workman's  bill  [n  build- 
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The  Sute     ing  9  hoosc  :  the  diacount  was  the  loss  of  rent  occasioned 
Gaiilani  and   by  unreasonable  delay,  and  for  sundry  deficiencies  in  the- 
building  and  unfaithful  workmanship,  in  which  the  jury, 
under  the  direction  of  the  court,  allowed  a  discount  to  the 
amount  of  220^  sterling.     The  next  case  was  that  of  Milk 
V.  DexveeSj  which  was  a  suit  for  the  price  of  a  negro  sold 
with  a  good  character,  who  was  proved  to  have  been  a 
drunkard,  a  thief,  and  runaway :  die  discount  was  to  the 
amount  of  the  full  value  of  the  negro ;  and  the  jufy  found 
for  defendant.    The  case  of  Grcuf  v.  Handktnson^  the  next 
in  order  of  time,  was  very  similar  to  the  present  one  i 
where  a  mill-seat  on  a  good  stream  of  water,  was  the  ob- 
ject of  the  purchase,  but  as  it  was  taken  away  by  an  older 
grant,  in  an  action  on  the  bond  for  the  considerauon  money, 
a  verdict  was  given  for  defendant ;  by  which  means  the 
contract  in  that  case  was  rescinded  in  toto.    All  these  cases, 
and  a  great  many  determined  since,  upon  the  same  princi- 
ples, vindicated  and  justified  the  courts  of  common  law  in 
this  state,  in  opening  the  door  for  the  admission  of  these 
kind  of  equitable  defences ;  which  prevented  a  multiplicity 
of  actions,  and  went  at  once  to  the  real  merits  of  the  case.* 
That  in  answering  to  the  second  ground  taken  in  support 
of  the  motion,  he  said,  Archibald^  by  whom  the  land  was 
bid  off,  was  only  the  mere  agent  of  the  defendants  on  the 
occasion :  that  the  entry  in  the  commissioners'  books  of 
sales  was  to  them,  and  not  to  Archibald;  the  deeds  of  con* 
veyance  were  to  them ;  and  they  gave  the  bond  to  the  com- 
missioners, on  which  the  present  suit  was  brought.'   All 
this  proved  him  to  have  been  a  mere  agent.     But    sup* 
posing  he  had  not  been  their  agent,  and  they  were  to  be 
considered  as  his  assignees,  they  would  then  stand  exactly 
in  his  shoes,  and  had  a  right  to  avail  themselves  of  any 
ground  of  fraud  of  which  he  himself  could  have  taken  the 
advantage. 

That  although  the  commissioners  did  not  in  express 
words  declare  that  this  was  a  constant  and  never-failing 
stream  of  water,  which  ran  through  this  tract,  yet  such  a 
representation  on  the  plat  by  the  surveyor-general,  an  officer 
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V. 

others. 


of  liigh  trust,  or  his  deputies  etnployed  on  the  part  of  the  TheSuu 
state,  was  as  much  calculated  to  impose  upon  an  unwary  GaiUaid  and 
and  unsus{>ecting  purchaser,  as  any  parol  declarations  of 
the  commissioners  ;  nay,  more  so,  as  it  held  out  the  idea 
of  actual  observation  and  examination  of  the  premises,  by 
such  oflb^er,  which  by  most  men,  would  be  much  more  re- 
garded than  the  loose,  random  declarations  of  the  commis- 
sioners themselves  at  the  sale. 

As  to  the  last  ground  urged  in  support  of  the  motion,  he 
observed,  that  although  the  sale  was  made  imder  a  public 
law  of  the  state,  and  by  public  authority,  no  good  reason 
could  be  assigned,  why  the  state  as  a  public  body,  should 
be  protected  in  a  fraud  committed  (though  unintentionally) 
by  any  person  acting  under  its  authority,  any  more  than  an 
individual  citizen  under  similar  circumstances.  Good  faith 
ought  to  be  observed  by  public  bodies,  as  well  as  by  private 
citizens ;  aood  if  any  one  is  injured  by  such  corporate  body, 
or  its  agents,  the  party  injured  is  entided  to  redress,  as 
well  as  from  a  man  in  his  private  capacity. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  judges, 
who  were  unanimously  with  the  defendant  on  every  ground. 
He  observed,  that  the  governing  principles  by  which  this 
case,  and  sdl  others  of  the  like  kind  had  been,  and  were  to 
be  decided,  were  borrowed  from  the  civil  law,  and  incor- 
porated into,  and  now  made  a  part  of  the  common  law  of 
country,  viz.    ^*  that  a  sound  price  deserves  a  sound 

commodittfy^  and  that  wherever  there  is  ^'  a  failure  of 
"  cmsidertUion^  a  misrepresentatiorij  or  concealment  of  mate* 
^^  rial  circumstances^^  it  vitiates  the  contract  in  toto ;  or  en-  i  l}mai.  so, 

81 

tides  the  party  injured  to  such  a  reasonable  abaf;ement  in 
the  price  of  the  thing  sold  or  demanded,  as  would  make 
him  Adl  reparation  for  any  injury  sustained  by  reason  of 
such  unsoundness,  failure,  misrepresentation  or  conceal- 
ment, according  to  the  nature  and  circumstances  of  every 
Vol..  n.  c 


a 


18  CASES  DEPTERMINED  IN  THE  STATE 

The  State     such  case.    Of  all  such  circumstances  and  injuries,  what- 
Gaiiisini  and    ever  their  extent  might  be,  the  juries  of  this  country,  under 

others.  ^Yi«*i*i  «  * 

y^^-yr^^^  the  direction  oi  the  common  law  courts,  were  as  competent 
A  court  of  to  determine,  wherever  they  could  be  traced  out  and  esta- 
U  equally  ^  Wished  by  legal  testimony,  as  a  court  of  equity.  That  in 
vith*a^*^conrt  ^^^  exercise  of  this  power,  the  courts  of  common' law,  al- 
re8ciid**^and**  ^^V^  ^^^  ^^^^  ^^^  ^'^^^  Would  be  extremely  cautious  in 
set  aside  con-  charging  juries,  so  as  to  guard  against  the  too  easy  and  fre- 

tracts  OD  the        ,         . 

grounds  of     quent  admission  of  testimony,  which  might  go  to  render 

fraud,   where  .  •  n  •  »  /»  » 

such  grouniis  Contracts  insecure.     That  good  faith  and  confidence  ought 

out  by  com-  to  be  maintained  by  men  in  their  mutual  dealings  and  trans- 

S^BtWeiioe.**  actions  with  each  othen    That  men  were  free  to  contract 

and  make  bargains,  or  to  let  them  alone,  as  they  thought  pro* 

per ;  but  when  once  made,  they  were  binding,  and  the  con« 

tractors  ought  to  be  held  to  them,  in  all  cases,  unless  they 

came  £iirly  within  the  above  exceptions  ;  and  then  it  was 

proper  and  just,  for  juries  to  interfere  and  do  substantial 

justice  between  the  parties,  by  giving  such  verdicts  as  would 

Domai.  81.    pj^^.^  y^^^  ^f  ^j^^j^  j^  ^^jj.  original  situation,  or  give  partial 

satisfaction  for  partial  injuries. 
Public  tAws,  That  the  principles  of  our  discount  act  of  the  legislature, 
passed  in  1759,  and  made  perpetual  by  the  act  of  1783,  co- 
incided with  the  rules  of  the  civil  law,  by  permitting  a  de- 
fendant to  set  oiF  by  way  of  discount  against  the  plaindiF's 
demand,  any  cause,  matter,  or  thing  in  his  own  right,  and 
springing  out  of  the  same  transaction,  which  went  either  to 
defeat  the  plaintiff  ^s  right,  or  to  require  an  abatement  in  his 
demand;  which  renders  it  highly  presumable,  that  the 
legishtors  of  that  day,  had  the  principles  of  the  civil  law  in 
view,  when  they  passed  that  act. 

In  comparing  this  case  with  the  foregoing  rules,  he  said, 
there  could  be  little  doubt,  but  that  this  contract  ought  to 
be  set  aside  on  the  ground  of  fraud  or  misrepresentation* 
The  object  the  defendants  had  in  view,  was  the  sawing 
of  lumber  for  the  Charleston  market.  The  land,  it  was  ad- 
mitted, was  of  litde  or  no  valu*e,  but  for  the  timber  growing 
on  it.  A  good  stream  of  water,  and  a  mill-seat,  therefore, 
were  essentially  necessary  for  carrying  into  eifect,  the  ob- 


^i 
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j«ct  (he  purchasers    had   in  contemplation^  and  without '  The  Sute 
ihese,  their  ends  never  could  have  been  answered.  The  plat    q^jiJi^  ^^^ 
produced  at  the  sale,  represented  upon  the  face  of  it,  these       ^^hrrs. 
essential  requisites*  it  carried,  therefore,  fa  Ishood  and  rois^ 
representation  in  its  front;  well  calculated  to  take  in,  and 
deceive  unwary  men,  who  were,  likely  to  trust  to  such  re- 
presentations made  by  public  men  in  the  execution  of  a 
public  trust.    There  was  nothing  better  calculated  to  impose 
upon  a  purchaser,  than  a  plat  which  had  the  appearance  of 
an  actual  survey  and  observation,  with  explanatory  notes 
made   upon  it.     Many  an  iwfortunate  European  had  been 
deceived  by  the  American  land  speculators,  in  the  same 
manner ;  and  unfortunately,  too  many  of  the  purchasers  had 
b^een  ruined  by  (it.     It  was  said  the  commissioners  were 
ignorant  of  it .;  they  did  not  know  that  there  was  no  such 
stream.   But  that  made  no  sort  of  dilTerence,  as  to  the  real 
existent  facts  ;  for  it  was  the  same  thing  to  the  purchaser, 
whetlier   they    knew,   or  did  not  know,  there    was   this 
Stream  ;  for   it  is  a  well  known    rule    of  the  civil  law, 
that  where  the   defects  of  a   thing  sold  were  unknown 
to  the  seller,  he  shall  be  bound  not  only  to  take  it  back,  but 
to  indemnify  the  purchaser  or  buyer,  as  to  all  the  charges  i  nomat.  Si. 
the  sale  has  put  him  to.     The  receipt  of  a  full  or  valuable  a  sound  prioc 
consideration  in  /ow,  raises  an  implied  warranty ^  against  all  J^^^^^f^. 
faults^  known  and  unknown  to  the  seller  ;  with  this  diiFerence,  {J^  knownw 
that  in  cases  of  wilful  concealment,  the  party  guilty  of  the  unknown    to 

.        1       .  f  1  1  *^^  seller. 

fraud,  is  liable  for  damages,  in  addition  to  all  legal  and  just 
charges* 

^.s  to  the  other  grounds  taken  in  support  of  the  motion 
for  a  new  trial,  they  all  follow  the  main  or  principal  one, 
already  discussed.  A  fraud  practised  upon  the  agent,  was 
a  fraud  through  him  on  the  principals,  and  went  radically 
to  the  dissolution  of  the  sale.  Any  misrepresentation  cal- 
culated to  deceive,  went  to  impair  a  contract,  as  much  as 
.parol  declarations  by  the  sellers,  to  that  effect.  And  as  to 
the  effect  of  sales  in  general,  there  was  no  difference  be- 
tween public  and  private  ones,  as  to  defects  in  the  thing 
itself  §old,  except  as  to  incumbrances,  which  might  be  well 
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The  State     asceruiQed  by  due  dUigence.     Holding  out  fake  represeM^. 
GaiUard  and   atioQs  therefore  by  any  of  the  public  ^cnts,  went  as  eflec* 

tually  to  render  a  sale  invalid  widi  the  state,  as  if  it  had 

been  practised  by  an  individual  citizen. 

Rule  for  new  trial  discharged. 
Present,  Burke,  Grimke,  Waties  and  Bat. 


Charie$ton,    Mary  Wells,  widow  and  relict  of  Robert  Wjills,  de« 
^  '       '  ceased,  against  Thomas  Martin. 

Thcvidow  of  UPON  application  to  the  court  for  a  ^writ,  for  the  ad« 
wag  banished  measurement  of  dower,  pursuant  to  the  directions  of  the 
rta",  'i:d      «ct  of  the  legislature. 

wa«°!Ssonfi8ca.  '^^  present  was  an  application  on  the  part  of  Mrs.  fVeUs^ 
ted  bj  the  act  the  widow  of  Robert  Wells ^  formerly  a  bookseller  and  sta« 

of   1782,     for  ,  "' 

adhering  to    tioner  in  the  city  of  Charleston^  for  her  dower  in  sundry 
the  coarse  of  houses  in  town,  and  tracts  of  land  in  the  county,  of  whidi 
tionary^^ar,  ^^^  husband  was  seised  and  possessed  in  his  life*time,  and 
%:^:tcJ  during  her  coverture, 
titled  to  her       It  was  admitted,  that  Mr.  Wells  in  his  life»time  had 

aower  m    all 

his  Unds^  &q.  joined  the  British  standard,  during  the  revolutionary  war, 
and  had  adhered  to  the  enemies  of  America;  in  consequence 
of  which  his  person  was  banished  from  the  state,,  and  his 
estate  confiscated  by  an  act  of  the  legislature  ;  and  that  Mr. 
Martiny  the  defendant,  had  purchased  one  of  the  lots  of 
land,  which  formerly  belonged  to  him  in  Charleston*  He, 
therefore,  disputed  her  claim  of  dower  in  the  house  and 
lot  he  purchased,  which  brought  the  question  fully  before 
the  court,  whether,  under  these  circumstances,  she  was  en- 
tided  to  her  dower  or  not  ? 

The  case  was  very  fully  argued  by  Mr.  Edward  Rut* 
ledge  J  on  behalf  of  the  demandant,  and  by  Desaussure^  Ford 
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Md  yohnson,  on  the  part  of  Mr,  Martin^  or  rather  on  be-  Wells 
hrff  of  Ac  state,  which  had  guarantied  Mr.  Martin! s  Martin. 
Ale.  \^w^ 

In  the  course  of  these  arguments,  almost  all  the  old  doc- 
trines of  forfeitures  and  attainders  for  treason  and  rebellion, 
were  fully  gone  into  and  investigated  on  both  sides ;  but  as 
they  were  very  long  and  uninteresting,  (at  the  present 
day,)  they  are  not  incorporated  into  the  report  of  this  case, 
and  the  more  especially,  as  not  only  the  constitution  of  the 
United  States,  but  the  constitution  of  this  state,  and  those 
of  all  the  other  states  in  the  union,  have  forever  excluded 
the  idea  of  bills  of  attainder,  or  ex  post  facto  laws ;  as  utterly 
inconsistent  with  the  principles  of  public  justice,  and  the 
rights  of  innocent  unoffending  individuals*  For  these  rea- 
sons, the  opinion  of  the  court  only  is  subjoined,  which 
was  delivered  by  Mr,  Justice  Burke,  to  the  following 
effect : 

That  the  judges  had  considered  the  question,  and  were 
unanimous  in  opinion,  that  Mrs.  Wells  was  not  deprived  of 
her  right  to  dower,  either  by  the  common  law,  or  by  the 
act  of  confiscation.     By  the  common  law  there  was  no  for-  ^^  forfeitu 
feiture  for  treason,  till  after  trial  and  conviction,  and  the  f^   common 

'  lav,  for  trea- 

judgment  of  the  court  pronounced  against  the  offender.  It  ««?,  tin  the 
was  one  of  the  consequences  which  resulted  to  the  crown  convicted  and 
from  such  conviction  and  judgment ;  but  until  that  took  nounced  a- 
place,  and  was  recorded,  the  crown  had  no  right ;  but,  when  xhen  and*  mit 
judgment  of  death,  or  sentence  was  once  pronounced  becomes '  at-*^ 
against  the  offender,  the  immediate  consequence  by  the  tainted,which 

^  '  ^  ,  works  the  for- 

common  law,  was  attainder :  he  became  attaint,  or  in  other  feiture. 
words,  put  out  of  the  protection  of  the  law.    The  further  ^  Black.  S7S, 
consequences  of  attainder  were  forfeiture  and  corruption  of 
blood,  by  which  a  man  forfeits  to  the  king,  all  his  lands  and 
tenements,  which  for  ever  afterwards  become  vested  in  the 
crown. 

That  the  common  law  was  of  force  in  South  Carolina^ 
and  formed  by  far  the  greatest  and  most  important  part  of 
her  system  of  jurisprudence. 
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Wells  That  Mr.  Witlls  had  nev^r  been  called  upon  to  ansiper 

Martin.      ^^^  ^^^  offcnce  of  treason,  in  any  court  of  competent  juiis- 

^'^^^^^^  diction,  consequently  there  never  was  any  c<Hivictio&  or 
judgment  for  th^t  oSence  against  him.  He  never  became 
attainted^  so  as  to  incur  the  penalty  of  forfeiture  of  his  lands 
to  the  state,  agreeable  to  the  rules  of  the  common  law.  It 
was  clear,  therefore,  that  his  widow's  claim  of  dower  re- 
mained unimpeached  at  common  law. 

That  the  statute  regulations  of  the  state,  were  properly 
to  be  considered  only  as  supplementary  to  the  common  law, 
which  was  not  to  be  altered  by  construction  or  implication, 
but  by  express  terms.  Therawas  nothing,  however,  in  the 
act  of  confiscation  (severe  as  it  was)  which  amounted  to  an 
attainder,  or  which  expressly  altered  the  common  law  in 
this  particular*  There  was  nothing  in  the  act,  which  de« 
clared  Mr.  Wells  guilty  of  treason  or  rebellion  against  the 
state.  His  name,  to  be  sure,  is  on  the  list  No.  1.  annexed 
to  the  act ;  the  preamble  of  which  recites,  *^  that  it  would 
*^  be  impolitic  and  unwise  to  afford  protection  to  those  per«r 
*^  sons,"  &c.  and  then  it  goes  on  and  declares  them  forever 
banished  from  the  state,  and  their  estates  confiscated  to  the 
public,  &c.  And  although  the  act  vested  his  estate  in  the 
public,  and  authorized  commissioners  to  dispose  of  the 
same,  yet  there  is  a  clause  reserving  the  rights  of  iodivi- 
duak,  having  any  prior  claims ;  as  judgments,  mortgages^ 
marriage  settlements,  and  the  like,  &c.  The  right  of  dower, 
it  is  true,  is  not  mentioned  in  this  proviso  in  the  act,  but 
then  it  is  a  common  law  right,  which  has  a  preference  to 
judgments,  mortgages,  or  any  other  incumbrances  made  or 
suflTered  by  the  husband  in  his  life-time.  It  b  paramount 
to  all  the  other  kinds,  of  what  nature  soever  they  might  be, 
and  it  is  given  not  by  the  act  or  curtesy  of  the  husband,  but 
by  operation  of  law  ;  it  is  a  claim  of  the  highest  nature 
known  in  law,  and  one  which  the  courts  of  justice  have 

«.    •«      ever  held  sacred*    He  then  mentioned  the  case  of  Mrs* 

8eeMrs.«Mon- 

jw^t  case  in  Mongiuy  brought  up  from  Beaufort  district,  in  the  year 
nep.  vol.  i.p.  1789,  whose  husband  had  been  put  on  the  confiscation  list 
0dit  in  the  same  manner  as  Mr.  Wellsy  in  which  it  was  deter- 
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ttimed  by  Geimkx,  Waties  and  Drayton,  then  present,       WeUs 
Aat  the  rig^t  of  dower  was  a  common  law  right,  which  the      Martin. 
widow  was  entided  to,  and  which  was  in  no  wi^  impeached    Vi^^'v^^^ 
by  the  confiscatiQD  act.  ^ZTia 

the  state  of 

It  was  therefore  ordered,  that  a  writ  for  the  admeasure-  Johnwn'B  ba- 
ment  of  dower  in  the  premises  in  question,  should  issue  to  07*'  *  ^' 
commissioners,  pursuant  to  the  directions  of  the  act,  &c« 

Present,  Burke,  Grimke  and  Bay. 


William  Payne,  Indorsee  of  two  promissory  notes  of    Charleston 
hand,  ageunsi  Peter  Trezevant* 

UPON  a  motion  to  set  aside  a  verdict,  and  grant  a  new  ^  ^^^^  ^ 
trial,  on  the  grounds  that  the  finding  of  the  jury  was  against  J*"^  asurioui 
law,  evidence,  and  the  opinion  of  the  judge,  before  whom  original   par- 

.  .  ties     to     the 

tnt  cause  was  tned*  transaction,  is 

This  was  an  action  on  two  promissory  notes  of  hand,  the  an?n»i!/eveD 
one  indorsed  to  the  plaintiff,  for  580/.  and  the  other  payable  U  an  jmoI 
to  him,  for  271.  Is.  Ad.  sterling;  tried  by  a  special  jury  in  Soigif*3J^*' 
Charleston^  hebxrt  Bat,  J.  in   Julu.  1796,  to  which  there  ^°*<^«'"  "^*y 

^   ^  *!     if^  ^  recover  a- 

was  a  plea  of  non  assumpsit ^  and  another  of  the  statute  of  m^^  an  in- 
ttsury.  The  report  of  the  presiding  judge  was  as  follows  :  coant  for  mo- 
That  on  the  trial  of  the  cause,  Mr*  House^  a  broker,  was  neeiyed.  ^ 
called  to  prove  the  iisurious  transaction  in  its  origin ;  but  ^^  n^Sa. 
he  was  objected  to  by  Mr,  Desaitssure^  on  two  grounds :  n^^between 
First,  that  he  was  payee  of  the  notes,  and  had  indorsed  'wwo^^w  »njl 

,  ^  .  lender  though 

them,  m  order  to  give  them  circulation.    It  was  evident  the  i^yee  of 
dierefore,  he  said,  that  he  was  a  highly  interested  witness  in  competent 

"witness  to 
prove  the  nsunoas  transaction.    Sending  notes  Into  market,  under  pretence  of  sale,  to  raise 
money,  is  a  shitl  to  elude  the  statute,  1/  the  mwiey  ia  to  be  returned.   Wherever  a  return  of 
the  money  is  contemphrtedby  the  parties,  it  will  eonstitate  a  loan  and  not  a  sale. 
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the  question  before  the  court :  and  secondly,  because  he  wasy 
called  upon  to  invalidate  a  security,  which  he  had  given  ; 
and  that  an  indorser  of  a  note,  independent  of  the  question 
of  interest,  could  not  be  permitted  to  prove  the  notes  void, 
which  he  himself  had  indorsed,  as  it  was  very  clear,  if  the 
notes  were  found  to  be  usurious,  he  never  would  be  liable 
to  pay  them  :  and  relied  upon  the  case  of  Walton  and  others 
V.  Shelly y  1  Durn.  &f  East^  296.  as  in  point* 

Pincitieyy  for  defendant,  thought  the  objection  in  this 
case,  rather  went  to  the  credibility,  than  the  competency  of 
the  witness  ;  that  he  was  in  no  wise  interested  in  the  event 
of  this  suit,  one  way  or  the  other,  and  might  be  well  com- 
pared to  an  insurance  broker,  who  had  underwritten  a  policy 
of  insurance,  who  is  a  competent  witness  in  an  action  on 
the  same  policy,  against  those  who  underwrote  before  him. 
3  Durn.  &f  East^  27*  On  another  ground,  he  said,  he 
ought  to  be  received  from  the  necessity  of  the  case^  other- 
wise the  statute  against  usury  would  become  a  dead  letter. 
Those  kinds  of  transactions,  he  said,  were  generally  done  in 
so  secret  a  manner,  for  the  purpose  of  raising  money,  that 
unless  brokers  or  those  persons  entrusted  with  the  manage- 
ment of  these  kinds  of  concerns,  were  admitted  as  wit-  . 
nesses,  the  practice  of  usury  would  scarcely  ever  be  deve- 
loped or  found  out. 
4  Bitrr.  225t.  After  hearing  arguments  upon  both  sides  upon  this  point, 
the  judge  ruled,  that  Mr.  House^  the  broker,  was  a  compe- 
tent witness.  That  the  defence  in  this  case  was  not  a  com- 
mon  law  defence,  and  to  be  governed  by  common  law  rules 
of  evidence  alone :  but  it  was  a  defence  created  by  statute, 
which  was  a  transcript  of  the  statute  of  Anne^  and  was  a 
remedial  one,  to  prevent  usurious  practices  ;  and  therefore 
ought  to  have  a  liberal  construction.  That  by  the  tenor  of 
this  act,  the  defendant  himself  was  declared  to  be  a  compe- 
tent witness,  contrary  to  the  rules  of  the  common  law,  to 
prove  the  usury.  And  if  the  act  made  the  defendant  a  com- 
petent witness  in  his  own  cause,  then  surely  there  could  be 


S256. 
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ao  solid  objection  to  third  persons,  who  could  not  possibly       "^^J^ 
be  more  interested  in  the  event  of  the  suit  itself y  or  in  the     Ti-ezevant. 
determination  of  the  question^  than  the  defendant.     There- 
fore, the  ground  of  interest  being  entirely  done  away  by  the 
^rms  of  the  act  itself,  there. could  be  no  objection  to  the  wit- 
ness on  that  account. 

On  the  ground  of  necessity,  he  was  of  opinion  that  he 
ahould  be  admitted.  For  if  a  broker,  through  whose  hands  * 
these  negotiations  pass,  was  refused  to  be  admitted,  it 
would  really  render  the  act  a  nullity.  The  borrowers  and 
lenders  are  seldom  known  to  each  other ;  they  have  no  com- 
munication together  on  the  subject ;  so  that  there  is  not  one 
borrower  in  twenty  who  could  swear  that  the  whole  sum 
mentioned  in  the  bond  or  note  was  not  paid  down  or  advan- 
ced by  the  lender  at  the  legal  interest.  It  is  only,  therefore, 
through  the  broker  that  the  real  trudi  of  these  kind  of  tran^ 
actions  can  be  established  in  a  court  of  justice. 

Mr.  House  was  then  sworn  for  defendant,  and  he  proved*, 
that  some  time  in  the  month  of  December ^  1 794,  he  was  ap- 
plied to  by  the  defendant  to  raise  him  SWL  on  loan  for  four 
months,  for  the  use  of  which  he  would  give  80/.  at  the  rate 
of  four  per  cent,  a  month  ;  and  would  also  deposit,  as  a  col- 
lateral security  for  repayment  of  the  580/,  the  principal  and 
interest,  at  the  expiration  of  that  time,  to  the  lender,  a 
Georgia  certificate  which  he  then  held  for  2,000/.  sterling. 
That  he,  the  witness,  knowing  that  Mr.  Moses  Sarcedas  was 
at  that  time  in  the  habit  of  lending  money,  went  to  him,  and 
a&ked  him  if  he  would  advance  the  500/.  to  the  defendant, 
for  the  time  and  upon  the  terms  before  mentioned,  to  which 
he  agreed.  That  the  witness  then  went  back  to  the  defend- 
ant, and  got  the  note,  payable  to  himself,  for  580/.  sterling, 
and  the  certificate  of  the  state  of  Georgia  for  2,000/*  sterling 
as  a  collateral  security,  which  he  delivered  to  Sarcedas^  who 
paid  him  500/.  sterling,  and  gave  him  a  receipt  for  the 
Georgia  certificate  for  the  2,000/.  which  he  engaged  to  re- 

Vol.  n.  D 
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Payne       (un)  at  the  end  of  the  four  months,  upon  the  payment  of  the 
TiczcTant    5B0l.  Sterling,  which  money  and  receipt  he  went  immcdiate- 
^•^^^^^^"^^    \y  afterwards  and  delivered  to  Mr.  Trezevanty  the  defendant. 
l*hat  this  580/.  was  exclusive  of  commissions. 

Moses  Sarcedas  was  the  next  witness  called  bv  defendant* 
and  he  confirmed  the  testimony  of  Mr.  House^  as  far  as  re- 
spected the  transactions  between  th^m  two.     That  he  was 
applied  to  by  Mr.  House^  on  behalf  of  Mr.  Trezevant^  to 
lend  500/.  and  was  offered  a  note  fior  580/.  for  the  use  of  it 
tf.  Tl.  Tiie  re-  for  four  months,  to  be  secured  by  a  Georgia  certificate  or 
liucetl      and  indent  for  2,000/.  sterling,  which  he  agreed  to.     That  the 
s  •wn  10  111),  yg^gjp^  HQ^  produced  and  shewn  him  was  the  one  he  signed 

and  delivered  to  Mr.  House.  That  he  kept  the  note  for 
580/.  for  three  months,  together  with  the  indent,  and  then 
passed  them  both  over  to  one  Richard  Dennis.  The  note 
was  payable  to  Mr.  House^  but  was  not  indorsed  by  him  till 
after  he  had  passed  it  to  Richard  Dennis  ;  then  he  got  Mr. 
House  to  indorse  it,  who  was  only  a  mere  agent  in  the  busi- 
ness* He  relied  on  the  defendant,  and  the  security  of  the 
indent.  That  after  the  note  became  due,  it  was  renewed  for 
one  month,  for  the  same  sum,  580/.  and  another  note  for 
27 L  Is.  4d.  was  given  for  forbearance  money  for  that  month  ; 
and  these  are  the  notes  on  which  the  present  suit  was 
brought.  That  he,  Sarcedas^  owed  Mr.  Payne  about  300/. 
on  a  purchase  of  lands,  and  upon  his  order  to  Dennis^  and  on 
bis  paying  Dennis  700/.  the  original  note  and  indent  were 
delivered  to  the  plaintiff*,  Mr.  Payne^  by  Dennis  ;  but  he 
thinks  Mr.  Payne  did  not  know  that  the  indent  had  been 
lodged  as  a  collateral  security  for  the  note. 

William  Freeman^  a  clerk  in  the  branch  bank  of  the  United 
States^  produced  the  bank  book,  by  which  it  appeared,  that 
Mr.  Payne  had  lodged  Mr.  Trezevanfs  note,  dated  in 
December y  1794,  for  580/.  for  collection,  in  the  month  of 
Aprils  1795,  which  not  being  paid,  was  returned  to  him» 
And  that  on  the  23d  of  J/ay,  1795,  Mr.  Payne  again 
lodged  defendant's  two  notes  in  the  branch  bank  for 
eollection,  one  for  580/.  and  another  for  27/.  !$•  4J.  which 
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he  supposed  were  the  notes  on  which  this  action  was  found-       Vtyaa 
cd,  as  they  were  returned  to  him  on  non-payment,  and  cor-     TrezevRnt 
responded  in  sums,   and  nearly  in  dates,   according  to  the 
times  they  had  to  run. 

On  the  part  of  the  plaintiff,  Richard  Dennis  was  called  as 
a  witness,  who  confirmed  the  testimony  given  hy  Sarcedas^ 
that  the  note  for  580/.  dated  in  December^  1794,  had  been 
passed  to  him,  with  the  Georgia  indent  for  2,000/.  as  secu- 
rity, as  mentioned  by  Sarcedas  ;  and  that  in  consequence  of 
an  order  from  Sarcedas^  he  delivered  them  both  over  to  the 
plaintiff,  Mr,  Payne^  upon  his  paying  him  700/.  which  he  re- 
ceived, but  does  not  think  Mr.  Payne  knew  that  the  indent 
had  been  lodged  as  a  collateral  security  for  the  payment  of 
the  note. 

At  this  stage  of  the  evidence,  it  came  out,  that  Mr.  Payn^ 
had  sold  this  Georgia  indent  for  800/.  sterling,  and  that  th^ 
real  object  of  the  suit  was  only  to  recover  from  Mr.  Treze- 
vant  as  mu4h  on  these  notes  as  would  fully  pay  him  up  what 
Sarcedas  owed  him,  at  the  time  when  he  gave  the  order  o» 
Dennis  to  deliver  up  the  note  and  indent,  about  200/.  ster- 
ling, together  with  interest,  Sarcedas  having  in  the  mean 
time  become  insolvent. 

Charles  Nowell  Simons^  a  broker,  was  also  called  by  the 

« 

plaintiff,  who  swore,  that  it  had  been  a  very  customary  thing 
in  Charleston^  ever  since  the  establishment  of  the  banks,  to 
send  notes  into  the  market  for  sale,  and  that  these  were  not 
considered  as  loans,  but  sales  of  notes ;  as  much  as  old  bonds 
had  been  for  one-half,  or  state  indents  at  one-third. 
Here  the  testimony  closed  on  both  sides. 

For  U^e  plaintiff,  several  grounds  were  taken  to  the  jury  : 
1st.  Tpll  this  was  a  sale  of  a  note,  ami  not  a  loan ;  and  even 
if  it  was  not  a  sale,  then,  2dly.  That  this  was  not  a  usurious 
transaction  between  defendant  and  House  originally  ;  it  was 
fair  in  its  creation,  and  lawful  as  between  these  two  parties. 
As  Mr.  Trezevant  had  a  right  to  make  this  j  ^te  payable 
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Pay»«       tQ  order  if  he  pleased,  and  it  was  legal  and  fair  in  House  to 

Trczevant.    receive  it,  any  transactions  afterwards,  between  the  payee 

and  third  persons,  might  make  it  usurious  as  between  theqa, 

but  could  not  affect  the  validity  of  the  note  for  580/.  sterling 

against  the  drawer.     And  for  this  purpose  the  case  of  Foltz 

liay*9  Rep.     V.  Mey  was  relied  on,  in  which  it  was  determined,   that  a 

J?^^«  edit.      ^^^^  originally  fair,  and  not  usurious,  should  not  be  affected 

in  the  hands  of  a  fair  holder,  against  the  drawer,  by  any  in- 

termediate   usurious  transactions  between  other  persons, 

through  whose  hands  it  had  passed.     Also,  Esp,  Rep*  274f 

2dly.  I'hat  it  would  interrupt  trade,  and  embarrass  com- 

merce  exceedingly,  if  notes  of  hand  and  bills  of  exchange 

were  liable  to  these  exceptions,   or  could  be  affected  in  the 

hands  of  innocent  holders  for  valuable  considerations,  by 

these  pretexts  of  usurious  transactions.     No   man   could 

know  when  he  was  safe  by  receiving  one  of  them  in  pay# 

ment,  as  objections  of  this  nature  might  start  up  against  him 

at  any  time,  after  he  might  have  passed  them  off  on  his  part 

in  the  course  of  trade. 

3dly.  That  money  ought  to  be  left  to  find  its  own  level  ; 
that  it  was  unwise  and  impolitic  to  restrain  it,  more  than  any 
other  species  of  merchandise,  and  that  it  was  a  right  which 
the  juries  of  the  country  ought  to  defend  and  maintain. 

For  defendant,  in  reply,  it  was  urged,  that  the  act  against 
usury  was  a  good  one,  founded  on  the  wisdom  of  our  an- 
cestors, and  the  same  wise  measure  had  been  sanctioned  by 
almost  every  other  civil  society  in  the  world,  against  simi- 
lar practices.  That  it  was  the  duty  of  juries  to  support  the 
laws  of  their  country,  and  not  to  render  them  nugatory  ; 
that  they  had  no  dispensing  power,  to  disregardj|r  set  at 
nought  the  solemn  acts  of  the  legislature,  because Vey  did 
not  comport  with  their  ideas  of  right  and  wrong  ;  and  that 
their  oaths  imposed  this  obligation  upon  them,  if  the  evi- 
dence brought  this  case  within  the  law :  und  that  it  did^ 
there  could  be  no  doubt  remaining  on  the  mind  of  any  man 
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ivho  has  heard  this  cause.     That  this  act  had  in  view  two        Payne 
kinds  of  usurious  transactions,  direct  and  indirect:  Direct     Trezevant. 
usury,  where  it  was  apparent  on  the  face  of  any  contract,     ^^^^'^'^^^ 
that  more  than  seven  per  cent,  interest  was  reserved  for  tlie 
use  of   money  for  one  year :  Indirect  usury,  where   inge- 
nious shifts  and  pretexts  were  fallen  upon,   to  raise  money 
at  more  than  seven  per  cent,  per  annum,   as  by  pretended 
sales  of  bonds  or  notes,  annuities,  stock,  goods,  6r  other 
chattels  whatever.     Every  such  device  or  pretence,   tf  for  Eap.  4o,  4i. 
the  purpose  of  borrowing  monet/y  was  absolutely  null  and     ^"^P-^^*^- 
void.     That   the  late  practice  of  brokers  and  usurers  in 
Charleston^  since  the  establishment  of  the  banks,  (for  it  never 
was  customary  before,)  of  sending  notes  into  market  for  sale, 

ft 

as  it  was  termed,  at  five  per  cent,  a  month,  was  one  of  the 
indirect  methods  prohibited  by  the  act.  That  the  case  un- 
jler  consideration  was  expressly  one  of  those  cases  of  indi- 
rect usury,  even  allowing  it  to  be  a  sale.  The  defendant 
wanted  500/.  ;  he  gave  his  note  to  the  broker  for  580/. ; 
then  allowing  it,  for  argument  sake,  to  be  a  sale,  it  could 
only  he  a  sale  of  a  note  for  four  months,  therefore  the  gain 
to  the  purchaser  by  this  bargain,  for  these  four  months, 
would  have  been  at  the  rate  of  four  per  cent*N  per  month, 
forty-eight  per  cent,  per  annum,  for  the  use  of  the  money. 
Has  not  this,  then,  at  the  first  blush,  every  appearance  of 
usury,  and  that  this  pretended  sale  was  only  to  give  colour 
to  the  usurious  transaction  ?  But  the  case  does  not  stop 
here.  It  is  manifest  from  the  evidence  of  Mr.  Hoxise^ 
that  the  defendant  wanted  to  borrow  money,  and  that  he 
employed  Mr.  House  to  raise  it  for  him,  and  pledged  the 
Georgia  indent  for  2,000/.  as  a  security  for  returning  the 
money  at  the  end  of  the  four  months,  and  the  receipt 
taken  for  the  indent  as  a  collateral  security,  proves  it  beyond 
all  contradiction,  as  it  was  to  be  returned  and  give^  back  to 
defendant,  on  repayment  of  the  580/. 

2dly.  That  this  was  usurious  in  its  origin,  is  equ^ly  evi- 
dent, from  the  offer  of  the  defendant,  before  the  money  was 
borrowed,  by  the  making  of  the  note,  in  consequence  o£ 


It 
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Payn^        this  proposal  to  the  broker,  and  by  his  taking  a  receipt  foi* 

Trezevant.    the  return  of  the   indent  which  was  lodged   as  collateral 

security,  upon  repayment  of  the  58D/.  ;  all  which  evidently 

evinced  that  80/.  was  offered  and  accepted  for  the  use  of 

500/.  for  four  naonths,  from  the  lender  of  the  money. 

3dly.  That  as  to  innocent  holders,  if  the  plaintiff  in  this 

case  ought  to  be  considered  as  such  a  one,  as  to  the  note  for 

580/.  it  made  no  sort  of  difference,   as  far  ^s  it  regards  the 

drawer  of  the  note.     For  the  law  is  clear,  that  all  notes  given 

for  gaming  debts,  on  usurious  contracts,,  and  those  given  for 

(a)  BeU  and  base  considerations,  at  common  law/o)  were  all  void  in 

MoifB  Met,     their  original  creation,  as  much  as  forged  notes,  into  whoae 

BUe^TeAit^    hands  soever  they  might  afterwards  come.     And  although 

an  innocent  indorsee  or  fair  holder  might  recover  from  an 

indorser  from  whom  he  received  it,  on  a  count  for  money 

had  and  received,  yet  against  the  drawer  of  such  note  he 

has  no  remedy. 

The  Judge,  in  charging  the  jury,  told  them  they  were 
bound  by  the  act  of  the  legislature,  enacted  by  the  su» 
preme  authority  of  the  state  ;  and  if  a  jury  was  justifiable 
in  disregarding  any  one  act,  they  might  refuse  to  be  bound 
by  any  other  act  or  law  which  did  not  accord  with  their  own 
opinions  ;  and  thus  the  fixed  and  stable  principles  of  law 
would  in  future  be  obliged  to  give  way  to  the  fluctuating 
and  uncertain  opinions  of  juries. 

That  the  act  in  question  made  all  usurious  contracts 
void  ;  and  that  the  evidence  in  this  case  brought  the  usuri* 
ous  transaction  between  the  original  parties,  borrower  and 
lender,  so  immediatdy  and  directly  under  the  act,  that  it 
was  impossible  for  them  to  wink  so  hard  as  not  to  see  it. 
That  the  pretence  of  sale  set  up  was  a  mere  shift  or  colour- 
able pretext,  to  elude  the  statute. 

It  was  true,  he  admitted,  that  a  man  having  an  absolute 
right  and  power  over  his  own  property,  might  sell  or  dispose 
of  it  upon  what  terms  he  pleased,  or  even  give  it  away,  if 
he  thought  proper,  where  it  was  not  to  defeat  creditors* 
And  hence  it  was,  that  soon  after  the  revolutionary  war, 
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bonds  and  notes,  and  state  indents,  when  there  was  little  or       Payns 

no  specie  in  the  country,  had  been  sold  and  disposed. of  for     Trczevanti 

one-half  of  their  nominal  values,  at  100  per  cent.  discount|     ^'^'^^^'^^ 

and  many  much  lower,  to  an  incalculable  amount.     But  all  |  f^r^  tf^ 

those  were  real  sales,  not  shifts  to  raise  money.     That 

every  Joan  contemplated  a  return  of  the  money  at  some  Ibid. 

given  or  fixed  period  ;  whereas  a  sale  %vas  an  absolute,  irre^ 

deemable  transfer,  for  valuable  consideration,  never,  to  be 

returned.     Thus  there  was  a  marked  difference  between 

them  ;  the  former  came  under  the  act,  the  latter  the  act  had 

nothing  to  do  with.    In  this  instance,  a  return  of  the  money 

was  in  contemplation  of  both  borrower  and  lender,   and  the 

2,000/.  indent  was  lodged  as  a  collateral  security  for  the  re» 

turn  of  the  money ^  with  the  usunoiis  interest ;  therefore  there 

could  be  no  doubt  but  that  this  was  a  loan,  and  not  a  sale«  -^^nb.  Rep.  37. 

whatever  might  be  the  pretences  to  the  contrarj' ;  and  being  X»/>,  5d8 

so,  it  was  clearly,  in  every  point  of  view,  a  usurious  trans* 

action. 

But  it  has  been  said,  Mr.  Payne  was  an  innocent  holder, 
for  valuable  consideration  \  he  had  no  concern  in  the  origi- 
nal transaction  between  the  defendant  and  the  broker.  This 
does  not  in  the  least  alter  the  case.  For  if  the  bargam  was 
in  its  origin  usurious,  no  circumstances  afterwards  betxveen 
intermediate  parties^  however  fair  or  legale  as  between  them^ 
will  ever  give  efficiency  or  validity  to  a  note  or  bill,  so  as  to 
charge  the  drawer.  Doug.  ri5,  716.  1  Term  Rep.  300. 
For  if  it  was  once  permitted  to  an  indorsee  to  recover  on  a 
usurious  note,  the  lender  could  always  pass  away  these  notes 
or  bills,  either  bona  fide  to  one  to  whom  he  is.  indebted,  or 
colourably  to  some  secret  partner  in  the  business,  and  by 
these  means  (as  has  been  very  properly  observed)  the  statute 
would  be  eluded.  But  Mr.  Payne^  the  present  plaintiff,  b 
not  without  his  remedy,  for  although  the  note  is  void^against 
the  drawer,  he  has  his  remedy  against  the  indorser,  or  per- 
son from  whom  he  received  it,  in  an  action  for  money  had 
and  received  to  his  use  ;'  and  if  the  negotiation  was  fair  be- 
tween them,  upon  this  equitable  ground  his  remedy  would 
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Payne       remain  unimpeached.     Besides,  it  was  the  usage  and  cus-* 
Trezevaiit.    tom-of  merchants  to  take  notes  and  bills  upon  the  credit  of 
the  indorser,  rather  than  the  drawer,   who  might  be  un- 
known, so  that  he  was  not  remediless  upon  the  present  oq>- 
casion* 

0 

The  cause  took  up  two  days  in  the  examination  of  wit- 
nesses, and  in  the  arguments  of  the  counsel,  and  on  the 
morning  of  the  third  day,  the  jury  brought  in  a  verdict  for 
the  plaintiff  with  interest  and  costs  of  suit. 

The  present  was  therefore  a  motion  in  the  constitutional 
court  of  appeals,  to  set  aside  this  verdict,  and  for  a  new 
trial,  on  the  grounds,  that  the  finding  of  the  jury  was 
against  law,  evidence,  and  the  direction  of  the  ju^ge  who 
tried  the  cause. 

Upon  the  argument  for  and  against  this  motion,  nearly 
the  same  points  were  taken  which  had  been  urged  before 
the  jury,  only  the  court  told  the  counsel  on  the  part  of  the 
defendant,  they  might  reserve  themselves  for  the  reply  to 
the  plaintiff,  if  the  court  should  think  it  necessar}*. 

On  the  part  of  the  plaintiff,  all  the  grounds  which  had 
been  taken  at  the  trial,  were  again  reargued ;  and  one 
Counsel  on  the  part  of  defendant  was  permitted  to  answer 
those  who  had  gone  on,  on  behalf  of  the  plaintiff.  After 
which,  the  judges  were  unanimously  of  opinion,  that  the 
verdict  should  be  set  aside,  and  a  new  trial  granted,  with- 
out costs. 

The  Court  observed,  that  at  the  threshold  of  this  cause« 
the  judge  who  tried  it,  had  very  properly  admitted  the 
broker  who  negotiated  this  business  between  the  borrower 
and  lender  of  the  money,  to  be  admitted  as  a  witness,  un» 
der  the  act.  And  that  firom  his  testimony,  as  well  as  from 
the  testimony  of  Sarcedasj  and  the  clerk  at  the  bank,  usury 
was  stamped  on  every  feature  of  tl^  tngisaction  between 
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Ac  original  parties.     If  so,  then  admitting  Mr.  Payne  to       '»y«« 

have  been  an  innocent  holder  for  valuable  consideration^  of   Trezevuit. 

the  note  for  SdOL  (though  he  could  not  be  considered  as 

such  for  the  small  note  for  27/.  Is*  4^   for  one  month's 

forbearance  money,)  yet,  as  it  was  absolutely  void  in  its 

creauon,  he  never  could  recover  against  the  drawer.    Tha( 

the  authorities  quoted  on  the  trial,  and  many  others,  are  all 

clear  on  that  point.    That  the  jury  had  found  against  this 

clear  and  positive  testimony,  as  well  as  against  a  public  law 

of  the  state,  and  the  clear  opinion  of  the  judge  who  tried 

the  case,  upon  all  the  points,  as  reported  by  him  to  this 

court.'  That  it  was  the  duty  of  this  court,  whenever  the 

juries  of  the  country  will  take  upon  them  to  disregard  the 

laws  of  the  land,  and  clear  and  indubitable  testimony,  to  set 

aside  their  verdicts,  toties  quottes^  &c.  until  they  can  get 

twelve  men  firm  enough  to  defend  and  support  our  legal 

institutions.    Otherwise,  the  fluctuating  sentiments  of  juries 

will  prevail  against  the  stable  principles  of  law. 

« 
Let  the  rule  for  new  trial  be  made  absolute,  without 

|X)6tS.  . 

All  the  Judges  present. 


'Sip  B.  This  cause  was  never  brought  forward  agai^* 


T#x^,-B. 
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The  State  dgainst  Brtak  Cokkor. 

Where  a  nia»  UPON  au  indictment  for  forRcry  at  common  law,  by 
iin  infamous    altering  the  date  of  a  receipt* 

oTence     br  , 

»  Juiy,  tuid  The  defendant  in  this  case  was  convicted  of  the  offence, 
ruoTes*  for  a  ^^  ^^^7  ^^^^T^  testimony,  and  as  soon  as  the  verdict  was  re- 
uT^arrert'of*^  corded,  the  4^torney'4^eneraI  (as  is  usual  on  such  occasions) 
judgment,  he  moved  the  court  that  he  roi^ht  be  taken  into  custodfti  and 

18    no   loDger  ^  ^^ 

baiUbie  ;  for  committed  to  closc  prison ;  (havinc;  been  out  on  bail  before ;) 

the  oommu-  , 

nity  has  no  but  as  soon  as  he  heard  the  verdict,  he  slipped  out  of  court 
for  the  pvh  through  the  crowd  and  got  off,  before  the  sheriff  or  his 
man  for  a  *  officers  could  lay  hold  of  him.  On  the  meeting  of  the 
Sin'^Ui/four  ^*Mt  next  morning,  Mr.  Holmes^  his  counsel,  moved  that 
iraUsof  apn-  j^^  might  Still  be  Continued  on  bail,  until  a  motion  he  had 

son*  ^  ^ 

Thourfi  in  to  make  before  the  constitutional  court  of  appeals  could  be 

minor  often-  j   •     i  •     r  •  i- 

•es,  such  fls  argued  \n  his  favour,  m  arrest  of  judgment,  which  he  then 
terie8,&e.&c'  gave  notice  he  would  bring  forward  before  the  judges,  at 
admit^nKms  ^^^  ^^^  meeting  of  that  court,  as  also  a  motion  for  a  new 

after    convie-   •■••lol 
tion,    to  bail,  ^"^'* 

to  appear  at      Jn  support  of  this  motion,  Mr.  Holmes  contended,  that 

the ,  constitu-    .  .  ^    ^  ^         \ 

tionai  court  of  if  the  defendant  was  bailable  originally,  he  was  still  entided 
aes  where  mo-  to  this  privilege,  until  the  final  decision  of  the  court  of  ap« 
trials,  or  in  ar^  peals  was  known  upon  this  case.    That  a  conviction  by  a  • 
niCTt^'^are*'^'  i^^  ^^*®  ^^^  ^^  ^^^  conclusive  in  a  case  of  this  kind. 
abide  th*e"fi  *^  '^^^^  ^^  ^as  possible  a  jury  might  find  without  evidence,  or, 
^dement  of    contrary  to  evidence  ;  that  some  of  the  jury  might  be  pre- 
judiced, and  carry  their  prejudices  with  them  into  a  jury 
-     box.     It  sometimes  happened  that  even  the  court  suffered 
irregular,  or  perhaps  illegal  testimony  to  be  given  to  a  jury. 
The  constitution  of  our  country  had  therefore  wisely  esta- 
blished another,  and  higher  tribunal  than  this  court,  for  the 
purpose  of  investigating  and*  determining  all  those  points, 
and  ordering  new  trials  in  all  such  cases.    He  further  said, 
that  in  some  cases,  the  indictment  might  be  faulty,  and  not 
80  framed  as  to  embrace  the  defendant's  case,  which  form- 
ed a  good  ground  for  a  motion  in  arrest  of  judgment,  on 
principles  of  law*    This  also  was  another  point  for  the  con- 
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atderatioa  of  the  court  of  appeals,  who  had  a  power  to  TheSuu 
quash  such  indictment,  and  discharge  the  defehdant*  To  t:oQi.or. 
oonfine  a  defendant,  therefore,  in  prison,  without  bail  or 
Rudnpriee,  after  thp  finding  of  the  jur)',  might  and  often 
would  deprive  him  of  the  means  of  pursuing  ull  or  any  of 
these  constitutional  modes  of  redress,  which  had  been  so 
wisely  provided  on  his  behalf. 

The  Attorney^Generaiy  in  reply,  observed,  that  there  was 
a  yiij^  difference,  between  bailing  in  cases  bailable  before 
conviction,  where  the  guilt  or  innocence  of  a  man  was 
doubtful  i  and  continuing  bail  in  cases  after  trial  and  con- 
viction, where  the  stamp  of  guilt  was  fixed  upon  a  defend- 
ant by  the  finding  of  a  jury.  That  however  the  presump- 
tion of  law  might  be  in  favour  of  a  prisoner's  innocence  be- 
fore trial,  and  such  he  confessed  was  the  humanity  of  our 
law,  yet,  it  could  no  longer  remain  so  after  trial  and  con- 
viction. The  presumption  of  law  then  was,  that  he  was 
guilty ;  which  excluded  the  idea  of  bail,  especially  in  all 
cases  where  infamous  or  corporal  punishment  was  to  be  in- 
flicted on  the  offender. 

That  the  defendant  in  this  case  had  been  convicted  of  a 
crimen  faki^  which  calls  for  infamous  punishment ;  one 
for  which  if  he  had  been  indicted  under  the  statute,  and 
found  guilty,  his  life  must  have  paid  the  forfeit.  That  no- 
thing but  the  four  walls  of  a  prison  was  a  sufficient  security 
to  the  community  for  the  safe  keeping  of  such  a  man,  till 
he  receives  his  punidiment,  as  an  example  to  others,  the 
great  end  of  our  criminal  law.  He  admitted,  that  tfiere 
was  another  and  higher  tribunal  than  this  court,  to  whicK 
the  defendant  might  appeal,  either  in  arrest  of  judgment  or 
for  a  new  trial.  But  every  day's  experience  shewed  how 
often  this  inestimable  privilege  was  abused,  under  frivolous 
motions  on  trivial  grounds  for  the  purposes  of  delay,  in 
order  to  give  offenders  an  opportunity  of  going  off  witli  im- 
puni^,  or  gaining' time  to  evade  the  justice  of  the  coibitry 
He  was  well  aware,  he  said,  that  die  judges  could  not, 
and  never  would  attempt  to  deny  a  prisoner  this  right 
when  demandedi  where  he  was  entitled  to  it ;  but  it  was 
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J^!a*^7)c-  Robert  Lindsay  and  others,  proprietors  of  lots  on  East 
tobery  17'J6.        Bay^  in  the   city  of  Charleston^  against  The  Commis« 
.  siONERs,  for  making  the  new  street  there,  and  for  assess- 
ing the  owners  of  lots  to  defray  the  expense,  &c«  &c* 

A  prohibition       UPON  a  motion  for  a  prohibition  to  restrain  the  com- 

will  not  lie  a-       .     .  -.  ,  •  i_         •  «  j 

gainst  eom-    missioners  irom  making  the  said  street,  and  assessment  on 
acting  in  obe-  ^^^  ^^^  Owners  to  defray  the  expense* 
acro?t^  £       ^^'  ^csaussure^  on  behalf  of  the  applicants,  stoted,  that 
gisiatare   in    ^^y  yf^xQ  the  owners  of  the  soil  over  which  this  new  street 

laying   oft  a  "^ 

Dew  street  iu  was  to  pass,  and  also  owners  of  the  lots  on  the  Bay  to  the 
the  eity  'of  eastward  and  westward  of  the  said  intended  new  street,  and 
although^'no  therefore  prayed  the  court  to  grant  a  prohibition  to  restrain 
haT^enmade  ^^  commissioners,  appointed  by  a  late  act  of  the  legislatare^ 
to  the  lot  ow-  from  proceeding  ia  this  undertaking  on  the  following 
whose  soil,      grounds,  viz  : 

the  same  is  to  .  -  .     . 

pass.  1st.  That  the  act  authorizing  the  said  commissioners  to 

ture  of  ^  thJ  take  away  their  freehold  for  public  uses  without  their  con- 
ted^'^th  "the  s®"^»  ^^  ^^  compensation  being  made  to  them,  or  trial  by 
laws  for  k^"*  j^^^y*  ^^*  unconstitutional  and  unjust, 
off  roads  and       2d.  That  even   supposinp:  the  commissioners  had  the 

highways,    in  i  r        ^o 

every  part  of  power  under  the  act  to  lay  off  and   carry  this  new  street 

the  state ;  and  .  . 

to  a|)|ioint  over  their  lots,  they  had  exceeded  their  powers  by  making 
crs  to  see'  Unreasonable  assessments  on  the  adjoining  lots,  which  they 
and^kei>**'ln  Were  about  to  levy  and  collect,   without  due  authority  for 

repair,  where-  j^at  purpose. 

may   Uiiiik  1st.  The  act  under  which  they  pretend  to   derive  their 

convenient  ,  .  * 

and  proper,  authority,  was  passed  in  December^  1795.    It  enacts,  ^^that 

eompensadon  '^  the  city  council  of  CharkstoUj  shall  have  power  to  appoint 

era  of  the*^'  "  three  commissioners  to  run  out  and  lay  off  this  street,  and 

wWch^^'Srey'  "  ^^  assess  the  owners  of  lots  near  or  adjoining  to  it,  in 

inay  be  run. 

Every  freeholder  holding  lands  under  the  state,  holds  them  upon  condition  of  yielding  a  por- 
tion of  them,  when  wanted  for  tlic  public  roads  and  higiiways ;  and  the  state  has  a  rtglit  to 
appropriate  tlie  sumo,  as  a  part  of  its  eminent  d»nudn,  to  pnblic  pur|KMies  for  the  general 
convenience  of  tlie  citizens  of  the  state.  And  this  is  not  against  magna  charta^  bat  a  part  of 
the  kx  teiTtC,  which  previously  existed,  before  it  was  promolgatod. 
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**  proportion  to  the  benefit  they  were  likely  to  receive  by  it."   Linifaay  and 
Under  this  authority,  the  city  council  proceeded  to  nomi-       *  v. 
nate  and  appoint  William  Sommersall,  John  Champneys  and  P^rfu^ »;'>*'>«- 
jfohn  Mitchell^  Esquires,  the  three  commissioners,  for  car- 
rying into  effect  the  intentions  of  the    legislature  by  laying 
off  and  completing  the  said  street,  and  making  the  contem- 
plated assessment. 

That  the  said  commissioners,  in  pursuance  of  the  trust 
reposed  in  them,  in  the  month  of  April  last,  pni-  ceded  to 
'lay  off  the  said  street  and  to  make  the  assessment  on  the  lot 
owners  ;  some  at  40  shillings  sterling,  some  at  20  shillings 
sterling,  and  others  at  15  shillings  sterling  per  foot.  That 
the  rule  laid  down  by  them  was  to  assess  the  water 
lots  to  the  eastward  of  the  street  at  40  shillings,  because 
they  were  the  most  valuable,  running  down  into  the  chan* 
nel,  and  the  lots  on  the  west  or  inner  side  of  the  street  at 
20  shillings  a  foot,  as  they  were  less  valuable  than  the 
water  lots,  and  not  so  likely  to  be  benefited  by  the  street,  as 
the  lots  on  which  wharves  could  be  built  and  extended  out 
80  great  a  distance.  That  in  the  month  of  June  last,  the 
proprietors  of  those  lots  remonstrated  to  the  city  council 
against  these  assessments,  as  unreasonable  and  unjust,  and 
greatly  disproportionate  to  the  relative  value  of  the  lots  ;  es* 
pecially  as  the  water  lots  could  not  be  of  any  value  whatever, 
but  at  an  immense  expense  to  the  proprietors,  by  running  out 
and  building  strong  and  expensive  wharves,  while  the  inner 
lots  would  become  valuable  at  litde  or  no  expense  :  and 
therefore  prayed  relief  from  that  body  under  whose  direc- 
tion the  8tx:eet  was  laid  off;  reserving,  however,  every  right 
of  seeking  redress  which  the  law  and  constitution  gave 
them,  as  well  for  compensation  for  the  land,  as  against  the 
unreasonable  assessment. 

In  consequence  of  this  application,  the  city  council  re- 
duced the  assessment  on  the  water  lots  down  to  30  shil- 
lings a  foot,  and  advanced  on  the  inner  lots  west  of  the 

street  50  per  cent,  so  as  to  put  the  whole  upon  the  same 

« 

footing ;  but  that  part  of  the  memorial  presented  to  them. 
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liodMj  ml   praying  for  a  compensation  for  the  soil,  they  postponed 
▼.  Sine  die* 

en.     *       He  then  stated  to  the  court,  that  the  applicants  meant  to 
^'^^^'^^^    rely  more  particuUrly,  as  the  real  grounds  for  the  prohibi- 
tion in  this  ease,  on  the  deprivation  of  their  freehoidg  with' 
cut  compensation^  through  the  intervention  of  a  jury  ^  than 
'  on  the  unreasonableness  of  the  assessment,  which,    how- 

ever, they  still  thought  too  high ;  and  for  this  purpose 
quoted  the  9th  article,  2d  section,  of  our  state  constituiion, 
which  declares  that,  ^^  no  freeman  of  this  state,  shall  be 
^^  taken  or  imprisoned  or  4isseised  of  /lis  freehold^  liberties 
^^  or  privileges,  or  outlawed  or  exiled,  or  in  any  manner 
^  destroyed  or  deprived  of  bis  life,  liberty  or  property,  but 
^^  by  the  judgment  of  his  peers,  or  by  the  ktw  of  the  Umd^ 
and  the  6th  section  of  the  same  article  of  the  said  constitu« 
tion,  declares,  ^^  that  the  trial  by  jury  shall  be  for  ever  in* 
•*  violably  preserved.** 

This  act  of  the  legislature,  he  contended,  was  in  direct 

violation  of  these  great  and  fundamental  principles  of  thp 

^  constitution,  and  had  invaded  the  right  of  freehold,  and 

disseised  the  owners  thereof,  without  a  trial  by  jury,  or 

judgment  of  their  peers,  against  the  law  of  the  land  ;  it 

therefore  became  the  duty  of  the  judges  who  were  the  con^ 

stitutional  guardians  of  the  rights  of  the  people,  to  dedare 

this  act  as  far  as  it  deprives  the  owners  of  their  freehold 

Se«  page    estates  without  compensation,  null  and  void.    He  then  re* 

report  of  th»t  '^^^  ^P^^  ^^^  submitted  to  the  judges,  the  c^inioo  of  the 

rtniJi"  of^***^  federal  court  in  the  celebrated  Wyoming  case,  as  delivered 

^dge  Pater^  by  Judge  PatersofL,  in  which  it  was  determined,  that  the 

legislature  of  Pennsylvania  ^^  had  no  right  or  power  to  pass 

^^  a  law  to  determine  or  take  away  the  right  of  one  of  the 

^  contending  parties  to  a  freehold,  and  give  it  to  another*'' 

So  also  in  the  case  of  Middleton  v«  Bowman  and  others^ 

tried  in  June^  1792*  ^  Where  an  act,  passed  in  South  Ca^ 

^^  roUna^  in  1712,  was  offered  in  evidence  confirming  a  tract 

'<  of  land  in  the  younger  son  of  one  William  Catteil,  then 

^*  deceased,  to  the  prejudice  of  the  elder  son,  who  was  his 

^  heir  at  law."   Our  state  judges  dcterxi)ined  that  the  same 


mm. 
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was  null  and  void,  and  they  refused  to  admit  il  in  evidence    Lindsay  and 
to  prove  a  link  in  the  chain  of  tide  derived  through  the  ,  *** 

younger  son  of  William  CatteU,   who  had  died  intestate.   Comm^MSoii: 
After  these  strong  authorities  in  point,  and  the  clauses  in    N^^>r^»/ 
our  state  constitution,  he  said,  he  would  not  take  up  the 
further  time  of  the  court  upon  this  ground. 

Upon  the  2d  ground,  he  observed,  that  even  admitting 
the  right  of  the  legislature  to  pass  the  act  in  question,  and 
to  authorize  the  city  council  to  make  these  assessments, 
where  the  rights  were  equal  on  both^ides,  the  proprietors 
of  the  lots  ought  to  have  had  an  equal  choice  of  the  com- 
missioners who  were  to  make  the  assessments  on  their  pro- 
perty, whereas  the  city  council  had  thought  proper  to  ap- 
point them  all,  which  was  against  every  principle  of  right 
and  justice. 

That  the  commissioners  thus  appointed  had  exceeded 
their  powers,  for  they  had  not  only  made  the  assessment, 
but  had  proceeded  to  levy  and  collect  the  sums  so  assessed. 

That  this  conduct  on  the  part  of  the  commissioners  wa^ 
not  warranted  by  law,  for  it  was  a  well  known  rule  of  law, 
"  that  wherever  an  act  of  the  legislature  gives  new  or  ex-  ^^^^  ^s.  30. 
*'  traordinary  powers,  unknown  to  the  common  law,  such  ^fl*  '^t* 
*'  powers  must  be  strictly  pursued."  .These  powers  by  the  555,  sj^. 
act  were  confined  to  making  the  assessment  only,  yet  they 
have  taken  upon  them  not  only  to  impose  these  burthens, 
1>ut  also  to  levy  and  collect  them,  an  authority  not  given 
them  by  the  act.  That  this  is  a  mode  of  proceeding  differ- 
ent from  the  general  law  of  the  land,  for  even  in  laying  on 
and  collecting  taxes  for  the  support  of  government,  the  as- 
sessments were  made  by  the  assessors  for  that  purpose  spe- 
cially appointed,  but  the  taxes  are  levied  and  collected  by 
the  sheriffs  of  the  different  districts,  who  advertise  and'  give 
notice  according  to  law.  Whereas  these  commissioners, 
without  any  express  authority  for  that  purpose,  proceed  to 

sell  and  dispose  of  estates  at  their  discretion, 

« 

Mr.  HolmeSy  die  city  recorder,  against  the  motion,  in 

reply,  admitted  the  law  as  Kid  down  by  Judge  Patcr^n  in 
Vol..  U.  F  ' 


fA.y 
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Lindsay  and    the  Wyoming  case  in  Pennsylvania,  and  also  in  JfiddletM 
V.  and  Bowman^s  case  in  South  Carolina^  that  the  legislature 

ComraissSon-   had  no  authority  to  interfere  between  individuals  in  rela- 
tion to  their  private  property,  and  by  an  act  in  a  short* 
handed  way  to  change  the  rights  of  the  parties  and.  to  take 
the  property  from  A.  and  give  it  to  B.     This,  he  said,  was 
against  both  magna  charta  and  our  own  constitution.    But 
the  power  of  the  supreme  authority  of  the  state  to  lay  off 
and  keep  in  repair  roads  and  highways,  for  the  public  use 
and  convenience  of  the  citizens  of  the  country,  was  the  law 
of  the  land  long  btfore  magna  charta  was  ever  thought  of, 
or  our  constitution  promulgated.    It  was  a  law  coeval  with 
civil  society  and  sprung  out  of  the  necessities  of  mankind, 
when  they  entered  into  a  bond  of  union,  for  convenience 
and  safety,^  for  without  public  roads  and  highways,  there 
could  be  no  convenient  communication  from  one  part  of  the 
country   to    another,    unless  men   roamed  like    savages 
through  a  wilderness.   Hence  all  nations,  at  least  all  civilized 
nations,  had  concurred  in  the  exercise  of  this  right  of  open- 
ing roads  and  highways  wherever  it  was  most  convenient 
and  proper.     In  fact,  it  is  a  part  of  the  ancient  law  of  the 
land,  recognised  by  magna  charta  and  confirmed  to  the 
state  by  our  own  constitution.     The  cases  quoted,  he  con- 
tended, had  no  bearing  upon  or  application  to  the  one  under 
consideration.    The  act  in  this  case  did  not  take  away  the 
freehold  of  one  man  and  vest  it  in  another ;  but  as  a  matter 
of  great  public  convenience  to  the  city,  declared  that  a  high- 
way or  street  should  be  opened  and  made  from  one  part  of 
ic  to  another,  and  authorized  the  city  council,  under  whose 
care  the  affairs  of  the  city  by  its  charter  is  placed,  to  nomi- 
nate and  appoint  comrmissioners  to  carry  it  into  execution. 
It  was,  however,  a  little  remarkable  he  said,  that  there 
should  be  such  a  clamour  about  compensation  for  the  soil, 
over  which  this  street  was  to  run,  as  it  never  had  been  of 
any  use  to  the  proprietors,  the  tide  having  constantly  flowed 
over  it  twice  in  twenty-four  hours,  for  ages  past ;  and  what 
was  more,  it  never  would  be  of  any  value,  until  this  street 
vi^s  made.    It  was  the  very  thing,  which  would  make  the 
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ers. 
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lots  adjoining  valuable  ;  for  this  street  was  intended  to  con-  LiDdsnj  and 
nect  the  commercial  parts  of  the  city  on  Ea\t  Bayy  with  the 
rich  and  valuable  part  of  it  on  South  Bayy  and  was  to  run 
along  the  edge  of  East  Ray  at  low  water  mark  \  a  commu- 
nication which  had  been  desired  by  the  inhabitants  of  that 
part  of  the  town  and  their  ancestors,  for  near  a  century 
past,  and  by  none  so  much  as  by  the  very  men  who  arc  now 
making  so  much  noise  about  indemnity  and  compensation* 
There  were  no  houses  nor  ft- nces,  nor  enclosures  to  be  level- 
led or  pulled  down  ;  there  was  not  the  value  of  a  nail  or  a 
plank  to  be  removed  out  of  the  way,  during  the  whole  space 
this  street  was  to  run.  It  was  as  perfectly  unoccupied  at  this 
day,  as  any  part  of  the  pine  barren  soil,  in  the  remotest  part 
of  South  Carolina.  Yet  this  useful  public  work  is  to  be  im- 
peded or  abandoned,  until  the  proprietors  of  lots  adjoining 
can  make  their  market,  and  get  a  sum  of  money  out  of  the 
public,  under  the  specious  pretext  of  compensation  for  the 
right  of  freehold.  He  hoped  and  trusted  the  court  would 
see  this  case,  in  its  true  and  proper  light,  and  not  suifer  the 
interested  views  of  the  lot  owners  adjoining  this  street,  to 
frustrate  the  general  convenience  of  ihe  city. 

Mr.  David  Deas^  in  support  of  the  motion,  said,  that  the 
unconstitutionality  of  taking  away  the  freehold,  without  the 
consent  of  the  owner,  or  proper  indemnity,  was  what  he 
meant  to  rely  upon  in  favour  of  the  prohibition.  He  ad- 
mitted, that  for  great  national  purposes,  as  for  arsenals,  for- 
tifications, or  the  like,  the  freehold  of  an  individual  might 
be  taken  away,  provided  full  compensation  or  indemnity  was 
made  to  the  owner.  He  also  mentioned  the  case  of  the 
Jsle  of  Man^  which  was  annexed  to  the  jurisdiction  of  the 
kingdom  of  Great  Britain  by  act  of  parliament,  but  full  com- 
pensation had  been  made  previously  to  the  AthoU  family  ; 
also  the  case  of  Cook^  on  opening  the  street  to  Black  Fryar\ 
Bridge^  in  Cowfer^s  Reports^  where  sundry  old  houses 
were  pulled  down  on  being  paid  for ;  also  the  act  for 
opening  the  Santee  Canal^  by  which  the  owners  of  land 
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Lindmy  and   through  which  the  csmal  was  to  pass  were  to  be  compensa* 
V.  ted,  &c.     All  these  casts,  he  said,  proved  his  position,  that 

erg.    ""   the  power  to  take  private  property  could  only  be  exercised 
where  full  indemnity  was  made  to  the  proprietors. 

The  Attorney-General^  Mr.  Pringle^  on  behalf  of  the  city 
corporation,  in  reply,  observed,  that  if  this  motion  on  the 
part  of  the  applicants  was  to  prevail  in  obtaining  the  prohi- 
bition prayed  for,  it  Would  cripple  the  legislature  in  the  ex- 
ercise of  one  of  the  most  important  prerogatives  appertain- 
ing to  the  state  sovereignty,  that  of  laying  off  roads  and 
highways  for  the  convenience  of  the  citizens  of  the  country. 
It  was  in  vain  to  dissemble,  and  say  it  was  a  mere  city  re- 
gulation, a  matter  respecting  the  police  of  Charleston*  For 
if  the  legislature  could  not,  by  vnrtue  of  its  supreme  autho- 
rity in  this  case,  authorize  the  laying  off  a  new  street  in  the 
city  of  Charleston^  without  a  trial  by  jury  to  ascertain  the 
value  of  every  man^s  soil  over  which  the  street  was  to  pass^ 
toad  to  fix  the  compensation  that  the  owner  was  entided  to, 
the  commissioners  of  highways,  in  the  different  districts 
throughout  the  state,  could  not  lay  off  a  new  to^A  in  any  part 
of  the  country,  without  ascertaining  by  a  jury  the  value 
of  that  part  of  every  petty  tract  of  pine  barren  land 
through  which  a  public  road  was  to  run,  or  to  be  opened* 
And  if,  in  a  considerable  extent  of  country,  such  new  road 
was  to  go  through  100  pieces  of  land,  as  many  juries  must 
be  drawn  and  summoned,  and  the  value  of  the  land  be  fixed 
and  ascertained  by  as  many  trials,  in  every  one  of  which« 
the  party  would  be  entided  to  ZA  appeal  to  the  constitutional 
court ;  not  only  so,  but  the  same  forms  and  solemnities  most 
be  pursued  by  the  commissioners  of  the  roads,  with  the  pro- 
prietors of  lands,  when  roads  were  to  be  repaired,  to  ascer- 
tain and  fix  the  value  of  timber  to  be  Cut  down  to  make 
causeys  and  bridges,  &c.  and  other  materials  necessary 
on  such  occasions*- .  There  was  no  drawing  the  line  on  such 
occasions  ;  either  the  state  must  possess  this  high  power 
and  authority,  as  one  of  the  essential  prerogatives  of  sove- 
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'^reignty,  or  every  inconsiderable  freeholder  in  the  country    LindMranU 
could,  when  interest  or  caprice  urged  him  to  it,  thwart  and       ^^v^" 
counteract  the  public  in  the  exercise  of  this  all-important  Commission- 
authority  for  the  intei-est  of  the  community.     The   conse- 
quences would  be,  that  we  should  very  soon  have  no  com- 
missioners to  superintend  our  highways,  nor  convenient 
roads  to  pass  along  from  one  part  of  the  country  to  another, 
if  they  were  obliged  to  submit  to  all  this  delay  and  trouble, 
not  to  mention  the  expense  attending  this  endless  scene  of 
difficulties  they  would  have  to  encounter.     He  had,  there- 
fore, taken  some  pains  to  investigate  this  subject,  and  to 
trace  itjto  first  principles,  as  well  as  he  could  ;  and  as  far  as 
his  researches  had  extended,  found  that  this  was  a  funda- 
mental and  inherent  right,  which  the  supreme  authority  of 
every  state  possessed,  and  without  which  the  public  conve- 
nience could  not  be  promoted  or  sustained ;  and  one  which 
all  civilized  societies  have  exercised,  since  the  origin  of 
civil  governments. 

Vattelj  on  the  right  of  original  appropriation,  lays  it  down, 
that  a  state  cannot  subsist,  or  administer  public  affairs  in 
the  most  beneficial  manner,  if  it  has  not  the  power  of  dis* 
posing^  on  particular  occasions^  of  the  property  subject  to  its 
authoritijM  It  may,  therefore,  fairly  be  presumed,  that  when 
a  nation  takes  possession  of  a  country y  the  property  of  ceiv 
t^  things  is  allowed  to  individuals  only  with  this  reserve. 
The  right  of  disposing  of  part  of  the  property  of  indi- 
viduals for  the  public  good  in  a  state,  is  what  is  called  the«. 
EMINENT  DOMAIN.  Vattely  lib.  1.  ch.  20.  s.  244.  The 
same  author  goes  on  and  says,  it  is  evident  that  this  right 
in  certain  cases  is  necessary  to  him  who  governs,  (or  in  a 
republic  to  thos^  who  govern,)  and  consequently  is  a  part  of 
the  empire  or  sovereign  power ^  which  is  to  be  placed  among 
the  prerogatives  of  majesty,  (or  sovereign  people.)  When, 
therefore,  men  submit  themselves  to  this  empire,  they  yield 
at  the  same  lime  this  eminent  domain  impliedly^  even  if  it  is 
oot  expressly  reserved*  Fattel,  lib.  1.,  ut  supra,  ch.  20.  s. 
248*     Again,  he  proceeds  and  says,  that  this  sovereign 
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l^indmr  and    power  OF  eminent  domain  is  to  be  for  the  public  good,  and 
v^  it  extends  to  all  public  places,  as  on  rivers  and  on  highway Sy 

<jominiwi<m-  j^^^  ^hese  are  public  property  for  the  use  and  beneft  of  the 
communiti/j  and  all  the  members  of  the  community  have  aH 
equal  right  to  the  use  of  this  common  property.  But  the 
body  of  the  community  only  may  make  such  regulations  on 
the  manner  of  enjoying  itj  or  using  ity  as  they  may  think 
proper ;  provided  that  these  regulations  are  not  inconsistent 
with  that  equality  which  ought  ever  to  be  preserved  in  a 
community  of  property.  And  as  all  the  members  of  a  com- 
munity have  an  equal  right  to  this  common  property^  so  all 
ought  to  contribute,  either  in  money  or  labour,  to  keep  them 
in  order,  and  fit  for  use.     Vattely  lib.  1.  ch.  20.  s.  249. 

BynJtershoeky  lib.  2.  ch*  15.  lays  it  down,  that  this  eminent 
domain  or  transcendant  power  may  be  lawfully  exercised  in 
depriving  individuals  of  their  property,  whenever  the  public 
necessity  or  public  utility  requires  it*  He  classes  ^^  public 
*'  xuays  among  the  works  of  necessity^  as  they  are  indispensa-^ 
**  bly  essential  to  intercourse  and  commerce.^^  "  The  emi- 
^  nent  power  of  the  state  may  also  take  from  the  proprietors, 
^^  against  their  will,  those  things  without  which  high  roads 
^^  cannot  be  made,''  &c.  &c.  He  also  asserts,  ^^  thai  this 
**  right  may  be  imparted  to  others  occasionally,  as  to  chief 
"  magistrates  of  towns^  cities^^  &c.  but  accedes  to  the  posi- 
tion,  ^  that  if  houses  and  lands  are  taken  from  individuals, 
^^  then  adequate  compensation  should  be  made,"  but  that 
this  is  only  to  be  done  in  cases  where  lands  are  improved 
and  built  upon. 

Rousseau^  in  his  inquiry  into  the  social  compact,  (ch.  9.) 
says,  that  in  whatever  manner  the  acquisition  is  made,  the 
right  which  every  individual  has  over  his  own  property  is 
always  subordinate  to  the  right  which  the  community  has  over 
ally  without  which  there  would  be  no  solidity  in  the  social 
bond,  or  any  real  force  in  the  sovereign  power. 

From  these  eminent  civilians,  and  able  writers  on  the 
rights  of  nations,  the  Attomey-GenercU  said,  we  had  the 
origin  of  this  eminent  domain,  or  right  of  sovereignty,  con* 
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tended  for ;  and  which  appears  to  have  been  coexistent    Lindny  snd 
with  the  formation  of  civil  societies,  and  without  which  men       ^^t^'^ 
from  remote  and  distant  parts  of  the  country  never  could   CommisMoit- 
have  associated  together.     By  common  consent,  all  man- 
kind who  originally  entered  into  and  became  members  of 
society,  seem  to  have  consented  to  yield  up  to  the  sovereign 
power  a  portion  of  their  landed  property,  for  these  great 
public  conveniences,  as  a  condition  by  which  they  were 
linked  together,  and  connected  with  each  other  from  remote 
and  different  portions  of  the  same  community.     And  from 
the  same  great  jurists,  we  have  the  origin  of  the  superin- 
tending care  of  the  sovereign   authority  over  these  great 
high  communications  through  the  country,  by  compelling 
the  inhabitants  to  keep  them  in  repair  and  in  good  order,  as 
often  as  necessity  or  occasions  may  require. 

Domaty  another  great  civilian,  in  his  treatise  on  public 
law,  book  1.  tit.  8.  s.  1.  or  p.  381.  fo.  ed«  says,  there  are 
two  things  destined  for  the  common  use  of  mankind  ;  one 
by  nature,  such  as  seas,  rivers,  sea  shores,  and  banks  of 
rivers  ;  the  other  by  civil  policy,  (or  the  universal  consent 
of  all  men,)  such  as  streets  in  towns  and  cities^  highways 
connecting  them  with  each  other,  and  market-places  for  tlfe 
sale  of  the  necessaries  and  commodities  of  the  country.  In 
vol.  2.  p.  280.  God  has  given  us  the  use  of  the  seas  and 
rivers,  which  opens  the  communication  with  all  the  world  to 
us,  and  makes  us  acquainted  with  our  fellow  men  in  distant 
countries.  ^  Civil  policy  has  built  towns  and  market-places, 
;ind  by  roads  and  highways  they  are  connected  together, 
and  their  mutual  intercourse  promoted  and  kept  up  with 
each  other. 

Thus  it  is  evident  that  seas  and  rivers  are  the  great  high- 
ways of  nations,  and  public  roads  the  great  highways  of  in- 
dividuals in  every  nation,  in  their  mutual  dealings  and  in- 
tercourse with  towns  and  market-places,  and  with  each 
other,  in  every  part  of  its  jurisdiction. 

Jflence  originated  the  power,  which  the  legislature  of 
South  Carolina  has  claimed  and  exercised,  since  the  days  of 
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Lindsay  and   the  lords  proprietors  to  the  present  day.     The  first  exercise 
^  y^"       of  this  legislative  authority,  for  laying  off  and  making  roads 
Cotn^^^-  and  highways,  we  find  as  far  back  as  the  year  1686— 7,  con- 
siderably more  than  one  century  ago ;  and  from  that  time^ 


No.  31.  p.  ii!  a  continued  series  of  road  acts  have  been  passed,  session  af^ 
ter  session  of  the  legislature,  down  to  the  passing  of  the  act 
for  laying  off  and  making  East  Bay^treet^  in  1795,  through 
and  across  every  part  of  South  Carolina^  for  the  general  con- 
venience of  the  inhabitants  of  every  district,  county,  town 
and  parish  in  it,  without  respect  to  persons,  or  the  freeholds 
or  landed  property  of  any  of  the  individuals  through  whose 
grounds  any  of  the  said  roads  were  to  pass  or  be  opened  ; 
and  yet  in  no  one  act  ever  passed  on  the  occasion,  in  the 
whole  run  of  a  centur}',  has  ever  one  syllable  been  inserted 
about  compensation,  or  assessing  by  a  jury  a  sum  to  indem* 
nify  the  owners  of  the  soil  through  which  any  of  these  roads 
Se<»  Trotft  ^^^^  ^^  P^ss.  On  the  contrary,  so  early  as  the  year  1721, 
Xows,  No.     a  general  road  act  was  passed,  which  repealed  ail  former 
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acts  on  that  head,  and  was  intended  to  form  one  general 
high  road  system  for  South  Carolina.  In  this  act,  after 
nominating  and  appointing  commissioners  in  ail  the  parishes 
and  precincts  in  the  then  province,  the  19th  clause  of  the 
act  authorizes  and  empowers  the  said  commissioners,  or  the 
majority  of  them,  within  their  several  parishes  or  divisions, 
at  the  equal  charge  and  labour  of  all  the  wale  inhabitants  of 
the  said  districts  y  between  16  and  60  years  of  age j  to  make, 
mend,  alter  and  keep  in  repair  all  such  roads,  bridges, 
causeys,  creeks,  passages  and  water-courses,  laid  out,  and  to 
be  laid  out,  in  the  said  several  parishes  and  precincts,  as  they 
might  thin^  proper  for  public  coiwenience»  The  act  then 
goes  on  and  authorizes  them  to  appoint  overseers,  to  call  out 
all  the  male  inhabitants  between  the  ages  above  mentioned, 
and  to  contract  for  buKding  of  bridges,  and  to  make  assess- 
ments on  the  inhabitants,  for  defraying  the  expenses  of 
them,  and  generally  to  do  all  other  things  necessary  for  fl/ia- 
king  and  keepmg  them  in  repair.     So  far  the  act  proceeds 
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in  giving  the  commissioners  general  powers  to  make  and   Undny  and 
keep  the  roads,  canseys  and  bridges  in  order,  &c«  v^" 

The  24di  clause  of  the  act  authorizes  the  commissioners  CommiBskm. 
of  the  different  precincts  to  give  directions  for  leaving  all 
such  treat  standing,  on  or  near  the  lines  of  such  roads,  in 
every  parish,  as  should  be  most  convenient  Jbr  shade  to  the 
said  roads  or  paths,  &c.  and  in  case  any  person  should,  af- 
ter such  road  or  path  was  laid  out,  altered  and  cleared,  cut 
down  any  such  tree^  within  ten  feet  on  each  side  of  such  road^ 
every  such  person  should  forfeit  for  each  tree  so  cut  down, 
the  sum  of  twenty  shillings y  to  be  levied  und  collected  in  ihe 
samQ  manner  as  other  fines  were  levied  and  collected  for  oU 
fences  committed  on  or  near  said  roads. 

The  26th  clause  of  said  act  goes  on  further,  and  declares, 
that  if  any  person  or  persons  whatever,  by  themselves,  slaves 
or  servants,  should  in  any  ways  or  means  stop  up  or  ob- 
struct the  passage  on  the  roads  aforesaid,  or  hinder,  forbid 
or  threaten  the  said  commissioners,  their  servants  or  work- 
men, from  cutting  down,  failing  or  making  use  of  smy  tim- 
ber, wood,  earth  or  stones,  in  or  near  said  roads,  for  making, 
mending  or  repairing  the  same,  every  sueh  person  so  of- 
fending should  forfeit  the  sum  oi  fifty  pounds^  to  be  reco- 
vered by  the  ssdd  commissioners  in  the  district  where  the 
offence  should  be  committed,  to  be  applied  towards  the  re- 
pairs of  the  said  roads  and  bridges. 

This  act,  which  was  passed  in  the  year  1721,  with  very 
litde  alterations  or  additions,  seems  to  have  formed  the  sys- 
tem by  which  the  commissioners  of  the  high  roads  in  this 
state  regulated  their  conduct,  from  the  time  of  its  passing 
until  after  the  revolutionary  war,  a  period  of  more  than 
sixty  years,  dunng  which  time  almost  all  the  great  leading 
roads  from  one  end  of  the  state  to  the  other,  in  almost  every 
direction,  were  laid  off  and  established.  And  there  is  not 
one  mstance  on  record,  and  certainly  none  within  the  me- 
mory of  the  oldest  man  now  living,  of  any  demand  being 
made  for  compensation  for  the  soil  or  freehold  of  the  landSt 
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iindMtraii^  through  which  any  of  these  high  roads  were  to  pass,  oraajr 
"  v!^       opposition  made  by  any  man,  or  set  of  men,  through  whose 

*^*""^2S!"*^**'  lands  or  plantations  any  of  these  roads  were  opened,  to  any 

i^i^^>r^^  of  the  road  commissioners,  or  other  persons  acting  under 
their  authority.  Kvery  freeholder  in  Carolina  submitted 
with  cheerfulness  and  respectful  deference  to  the  di&rent 
road  laws  enacted  by  the  supreme  audiority  of  the  country. 
And  why,  it  may  be  asl^ed,  was  diis  exercise  of  authority  so 
long  and  so  peaceably  submitted  to  ?  Qecause  our  ancesk 
tors,  who,  it  may  fairly  be  presumed,  were  as  wise,  and  as 
keen-sighted,  and  as  attentive  to  their  interests  as  we  are^ 
were  well  satisfied  and  cotivinccd  ^at  this  was  one  of  die 
inherent  prerogatives  of  the  majesty  of  the  pieople,  and  a 
power  which  the  supreme  authority  of  the  state  had  a  right 
to  exercise,  for  the  general  good  and  convenience  of  the 
whole,  and  that  it  resulted  from  the  very  nature  and  ends 
of  civil  society,  and  that  mutual  intercourse  which/rom  nt^ 
^essity  they  were  obliged  to  keep  up  with  each  other. 

From  the  foregoing  principles  of  eminent  civilians  and 
^ters  upon  public  law  and  national  rights,  and  the  eariy, 
long  and  uninterrupted  adoption  and  use  of  them  by  otu* 
legislatures,  and  men  clothed  with  the  supreme  authority 
of  ihe  government,  and  the  ready  acquiescence  in  them  by 
the  citisiens,  this  important  right  has  become  a  part  of  the 
common  ktw  o{  SotUh  Carolina^  and  now  forms  as  much  a 
portion  of  it,  as  any  other  part  of  the  common  law  system  i^ 
use  at  this  day. 

Use  BXkd  prescription  form  the  common  law  of  every  coun- 
try on  earth  ;  for  usages  and  customs  are  nothing  more  than 
natural  truths,  founded  on  the  nature  and  reason  of  things, 
arising  from  their  fitness  to  answer  great  and  beneficial  ends 
and  purposes.  And  hence  it  follows,  that  what  has  been 
long  in  uscy  and  what  has  been  observed Jbr  a  long  timcy  is  in 
itself  useful  and  just,  and  becomes  a  law.     And  if  any  law 

/  or  custom  hatii  b^en  long  disused,  it  is  a  proof  that  it  has 

been  abo^shed•    Homafs  TreaUise  on  Jmws^  c(u  12.  &  5^ 
4>5, 
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H  it  shoald  be  asked,  what  was  the  common  law  of  J?;i»  Lmdmy  ui4 
flandy  which  we  have  adopted  as  part  of  the  common  law  of      ^^ 
this  state  ?   it  will  be  found  to  have  originated  from  no  CommisMoii. 
higher  source  than  usages  anJ  customs*    For  after  the  de*    \^^>r^ 
Cay  of  the  Roman  empire,  the  Britons  were  invaded  by  the 
Saxons^  the  Danes  and  the  Normans*     Each  of  these,  in 
iheir  turn,  brought  with  them  their  usages  and  customs  in 
succession ;  and  from  the  most  useful  of  all  these,  inter* 
mixed  with  the  original  customs  of  the  islanders,  the  com* 
mon  law  of  England  was  originally  formed,  and  which  has 
since  been  matured  and  improved  by  the  experience  and 
wisdom  of  ages* 

After  the  revolutionary  struggle  for  the  liberty  and  in- 
dependence of  America^  in  1788,  when  all  the  citizens  of  PuhKcLann, 
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this  country,  were  alive  to  all  their  rights  and  privileges,  the 
last  general  road  act  was  passed  by  the  legislature,  com* 
posed  of  the  freemen  of  South  Caro&na^  who  had  as  deep  an 
interest  in  the  soil,  as  die  lot  owners  on  East  Bay^  to  say  no 
less  of  them.  Into  this  last  act,  all  the  great  and  leading 
principles  of  the  act  of  1721,  were  incorporated,  which  ex- 
pressly conformed  to  the  ancient  regulations  which  had 
been  so  long  in  use.  The  6th  clause  of  this  last  mentioned 
act,  authorizes  the  commissioners  to  lay  outy  make  and  keep 
in  repair y  all  such  Mgh  roads^  private  pathsy  bridgSy 
€auseys  and  tuater^coursesy  &c  &c.  in  their  several  parishes 
and  districts,  as  had  been  laid  out^  or  as  they  should  judge 
necessary y  in  the  said  several  parishes  and  districts*  They 
are  by  the  7th  clause,  authorized  to  call  out  all  the  male  in- 
habitants between  16  and  60  years  of  age,  to  make  and  keep 
the  said  roads  in  repair,  &c.  to  make  assessments  for  building 
ixridges,  &c.  and  to  levy  and  collect  the  same,  also  all  fines 
and  forfeitures  for  necrlects  and  omissions,  8ic.  The  9th  PvbUe  Lam^ 
dause  empowers  them  to  cut  down  and  make  use  of  such 
timber,  wood,  earth  or  stone,  in  or  near  the  said  roads,  &c* 
for  the  purposes  of  making  and  keeping  them  in  repair,  as 
to  diem  shall  seem  necessaty ;  and  if  any  person  or  persons, 
hy  themselves  or  servants,  should  in  any  manner,  hinder^ 
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^iSZ^^  forbid,  or  oppose  the  said  commissioners)  their  workmen*  of 
servants,  from  cutting  down  or  making  use  of  any  timber^ 
wood,  stone  or  earth,  in  or  near  the  said  roads  or  bridges^ 
for  the  purpose  of  making  or  repairing  the  same ;  or  ob- 
struct the  passage  on  the  said  roads  and  paths,  ever>  such 
person  so  offending,  fihouldjhrjeit  the  sum  of  twenty  pounds 
sterling  for  every  such  offence^  to  be  recovered  in  a  summaiy 
process,  before  any  one  judge  of  the  court  of  common  pleas, 
to  be  disposed  of  for  the  use  of  the  said  roads  and  bridges. 

PubHcLamt,  The  14th  clause  enacts,  that  when  any  such  road  shall  be 
laid  out,  altered  or  amended,  the  commissioners  (if  thejf 
shall  see  fit)  shall  or  may  give  directions  for  leaving  sucb 
trees  standing,  as  shall  be  most  convenient  for  shade  to  the 
said  road  ;  and  if  any  person  shall  wilfully  or  wantonly,  cut 
down  or  kill  any  tree,  growing  within  ten  feet  of  the  road, 
every  such  person  should  forfeit  ^he  sum  of  5L  steriing^  to 
be  recovered  by  warrant  from  any  three  of  the  commlssion- 
•V.  9.  The  crs.     The  act  of  1788,  confirms,  (though  with  higher  pe« 

Sheait  n7Si    i^^ties  for  offences)  the  act  of  1721,  in  all  its  essential  parts^ 

•mm  All  cur-  bo^h  with  regard  to  the  higher  prerogative  right  of  the  state, 

t.  c  7  for  one,  and  the  powers  of  the  commissioners. 

but   those   in 

1788  ure  ster-  Not  even  the  proprietor  of  the  soil,  over  which  a  road 
°^^'  runs,  dare  presume  to  obstruct  a  commissioner  in  running  a 
road,  or  in  repsdring  it,  when  Isud  out ;  or  even  cut  down  a 
tree  left  for  shade  to  the  road,  any  more  than  any  other 
man  in  the  community :  which  shews  the  sense  of  the  le- 
gislature, not  only  as  to  the  right  of  laying  off  roads,  but  in 
keeping  them  in  repair  afterwards ;  and  that  they  have  ever 
considered  the  soil  of  every  highway,  when  once  laid  off, 
as  exclusively  belonging  to  the  public^  and  no  longer  to  the 
proprietory  through  whose  grounds  they  are  to  run.  This 
primary  obUgation  of  every  man,  to  give  up  a  portion  of  his 
land  for  the  use  of  highways,  may^  with  great  propriety,  be 
compared  to  a  tax  which  every  man  is  obliged  to  pay  and 
contribute  for  the  support  of  government. 

In  the  charter  of  the  city  of  Charkston^^t  legislature,  in 
the  u0ual  and  customary  exercise  of  this  eminent  domain 
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which  it  possessed,  gave  to  the  oity  coui^il  the  power,    Lindtt^  and 

mhen 
▼. 


among  other  things,  of  laying  off  new  streets  from  time  to 
time  as  it  should  think  proper,  and  of  keeping  old  ones  in  C<>»^jjj»*««- 
repair  within  the  bounds  of  the  city.  In  pursuance  of 
which  powers,  the  city  council  did  proceed  to  nominate  and 
appoint  commissioners  to  lay  off  the  street  in  question,  on 
East  Bay^  along  the  edge  of  low  water  mark,  from  the 
south  end  of  old  East  Bay  street,  to  the  east  end  of  South 
Bay  street,  in  order  to  connect  the  south  and  east  parts  of  the 
dty  together^  by  a  street  or  convenient  communication. 
The  better,  however,  to  complete  this  work,  and  to  make 
this  street,  it  was  absolutely  necessary  to  raise  it  as  high 
as  the  wharves  of  the  city,  both  on  East  Bay^  and  those  on 
South  Bay,  which  was  likely  to  occasion  a  very  large  ex- 
pense to  the  city.  To  ease  the  city,  therefore,  in  some  de- 
gree, of  this  heavy  expense,  the  assessment  was  authorized 
on  the  lots  more  immediately  to  be  benefited  by  this  new 
work.  Very  few  of  the  lot  owners  complained  of  this  as- 
sessment, which  was  thought  reasonable ;  but  the  clamour 
and  oppositiofi  was  made  by  the  large  and  principal  lot 
owners,  who  not  being  satisfied  that  this  pretext  alone  would 
effect  their  purposes,  advanced  this  new  claim  for  compen-  v^ 
sation  for  the  soil,  to  be  assessed  by  a  jury.  The  Attorney^  ! 
General  said^  he  called  it  a  new  claim,  because  it  was  the 
first  time  in  the  history  of  our  country,  that  ever  such  a 
daim  was  made,  as  the  present  one,  except  in  cases,  where 
houses  and  buildings  had  been  previously  erected,  which 
were  necessary  to  be  removed  before  a  street  could  be  com- 
pleted ;  and  in  those  cases,  compensation  had  uniformly 
been  made. 

He  observed,  that  he  had  gone  a  little  more  at  large  into 
this  subject,  than  he  otherwise  intended  to  have  done,  on  ' 
account  of  the  extensive  and  mischievous  consequences, 
which  such  a  claim  would  introduce  into  Carolina,  if  ever  it 
had  the  sanction  of  our  courts  of  justice.  He  therefore, 
hoped,  the  court  would  reject  the  application  for  the  prohi- 
bitions. He  said,  he  would  only  trouble  the  court  with  one 
word  or  two  more,  in  answer  to  the  second  gentleman  wh« 
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lindaay  and    spoke  iQ  favour  of  the  mouon,  as  he  trusted  the  city  rd» 

othen  , 

▼.  cordcr  had   fully  answered  the  leadmg  counsel  who  had 

en.         spoken  in  its  favour. 

llie  principle  upon  which  compensation  was  made  for 
ntes  for  arsenab  and  fortifications,  was,  that  a  considerable 
extent  or  space  of  land,  in  favourable  situations,  for  the  dc 
fence  or  protection  of  the  country  was  appropriated,  sokhf 
for  the  use  of  the  state  for  military  men,  and  as  a  grand  de- 
posit for  arms  and  ammunition,  and  as  places  of  resort  m 
times  of  danger,  to  which  the  citizens  of  the  country  never 
had  access,  but  when  called  upon  to  bear  arms.    It  was  btxt 
reasonable,  therefore,  that  the  proprietors  should  be  paid  for 
such  situations,  which  were  appropriated  for  the  general  de- 
fence of  the  whole.    Whereas  in  the  case  of  roads  and  high- 
ways, all  the  citizens  had  an  unceasing  and  perpetual  use  of 
them  alike  ;   there  was  no  exclusive   appropriations  ;   it 
formed  part  of  the  original  social  compact,  by  which  one 
man  at  first  agreed,  that  his  neighbour  should  have  permis- 
sion to  pass  over  his  land,  in  consideration,  that  he  was  to 
enjoy  a  similar  one,  in  passing  over  his  neighbour's,  which, 
in  process  of  time,  has  been  matured  into  that  great  and 
convenient  system,  by  which  all  the  highways  of  a  nation 
are  regulated* 

As  to  the  Isle  of  Man^  that  was  a  kind  of  litde  petty 
imperium  in  imperio^  in  which  the  proprietors  styled  them- 
selves kings  of  ibfbt,  and  passed  laws  of  their  own.    It  was 
a  sort  of  independent  sovereignty,  which  injured  the  En^ 
giish  tnudc  exceedingly,  by  forming  a  nest  for  smugglers, 
from  every  part  of  Europe*     So  much  did  it  interfere  with 
the  trade  of  that  kingdom,  that  they  had  it  frequendy  in 
contemplation  to  take  it  by  force.    But  at  last,  the  ministry 
of  George  I.  preferred  a  compromise  for  the  sovereignty  and 
jurisdiction,  with  the  duke  of  AthoU^  for  TOfiOOL  sterlings 
and  it  has  ever  since  been  governed  by  laws  enacted  by  the 
British  parliament.     But  that  case  bears  no  kind  of  analogy 
to  the  one  under  consideration.    It  had  more  the  appear* 
ance  of  a  cession  from  one  sovereign  power  to  anodier» 
tiian  an  appropriation  for  public  purposes. 
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As  to  the  opening  of  tfie  street  5n  the  city  of  London  to   Undwy  an^ 
Plack  Fryaf^s  Bridge  ;  it  was  exiremel)-  proper  and  just  that  v. 

compensation  should  be  made  to  the  owners  of  the  houses         ers.     ' 
removed  out  of  the  way,  &c.  v^^v^^i* 

A  most  magnificent  bt  idge  had  just  been  built  over  the 
river  Thames^  which  added  gready  to  the  convenience  of 
the  city,  and  opened  a  most  advantageous  communication 
to  the  county  of  Surry^  on  the  opposite  side  of  the  river. 
It  formed  one  of  the  principal  avenues  to  and  from  this  vast 
city.  But  before  a  large  convenient  street  could  be  opened 
into  the  other  great  avenues  in  the  city,  it  became  necessary 
to  pull  down  a  number  of  buildings  which  stood  in  the 
lyay.  Accordingly,  an  application  was  made  to  parliament,  ActiMiaMdas 
who  passed  an  act  authorizing  the  lord  mayor,  aldermen  ^Jg/^^*'^' 
and  common  council  of  London^  to  treat  with  private  per- 
sons ibr  such  houses  as  were  in  the  way,  and  the  grounds 
over  which  the  new  street  was  to  pass.  And  in  case  the 
proprietors  would  not  sell,  then  to  summon  a  jury  to  assess 
the  value  of  each  house  and  lot ;  upon  tender  or  payment 
ef  which,  the  soil  was  to  be  vested  in  the  corporation  for  a 
public  highway  or  street,  for  the  use  of  the  city  forever. 
Aod  if  any  proprietor  refused  to  accept  of  the  sum  so  as- 
sessed) the  money  was  to  be  deposited  in  the  bank,  for  the 
use  of  the  proprietor  or  his  heirs,  &c  whenever  they  thought 
proper  to  accept  of  it.  Here  it  is  to  be  observed,  that  no 
puUic  highway  or  street  had  ever  been  laid  out  or  opened, 
before  the  lands  had  been  built  upon  and  improved ;  it 
would  therefore  have  been  little  less  than  downright  rob- 
bery, lo  have  taken  away  these  lands  and  houses  from  the 
proprietors,  without  adequate  compensation.  But  this  is 
very  d^erent  from  waste  lands,  which  have  never  been  oc- 
cupied or  improved,  and  can  form  no  kind  of  precedent  in 
such  a  case.  In  the  case  before  the  court,  it  was  an  original 
appropriation  of  waste,  unimproved  land,  for  the  purpose  of 
making  a  public  highway.  So  that  the  two  cases  are  by  no 
ineaixis  parallel  with  each  other.  The  case  of  the  Santee 
Qri^A  ^m  tl^  csw  of  Si  GCMnpany,  who  were  to  receive  the 
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Lindnj  and   benefit  of  a  toll,  to  their  own  emolument*     It  was  made  at 

V.  their  own  expense  and  not  by  the  public,  and  it  is  kept  in  rc- 

CommiMion.  p^j^  ^^  ^^^^^  j^^^^^.  ^^  expense  only.     The  public  have 

nothing  to  do  with  it.  But  although  the  act  allowed  of 
compensation  to  the  owners  of  the  land,  through  which  it 
was  to  pass,  if  they  thought  proper  to  claim  it,  yet  not  an 
individual  in  the  whole  course  of  twenty-two  miles,  through 
whose  land  the  canal  ran,  has  ever  made  such  claim*  In- 
deed  they  would  have  been  ashamed  of  it,  as  their  lands 
were  greatly  benefited  by  the  canal.  This  case  therefore^ 
like  the  other  cases  quoted  and  relied  on,  has  nothing  to  do 
with  the  present  question.  He  apologized  for  dwelling  so 
long  on  so  very  clear  a  case  ;  its  importance  to  the  commu- 
nity at  large  would,  however,  he  hoped,  plead  his  excuse. 

Judges  Grimke  and  Bat  were  of  opinion,  that  the 
motion  for  the  prohibition  ought  to  be  refused.  They  con- 
sidered the  act  in  question  as  authorized  by  the  fundamen- 
tal principles  of  society.  That  the  authority  of  the  state,  as 
laid  down  by  eminent  civilians  and  jurists,  to  appropriate  a 
portion  of  the  soil  of  every  country  for  public  roads  and 
highways,  was  one  of  the  original  rights  of  sovereignty,  re- 
tained by  the  supreme  power  of  evety  community  at  its  foi^ 
mation,  and  like  the  power  of  laying  on,  and  collecting  taxes, 
paramount  to  all  private  rights  ;  or  in  other  words,  that  all 
private  rights  were  held  and  enjoyed,  subject^to  this  con- 
dition. 

That  it  was  by  the  means  of  these  roads  and  highways, 
that  the  citizens  of  the  country  had  a  convenient  communi- 
cation from  one  extremity  of  it  to  another ;  and  between  the 
intermediate  towns  and  public  places  in  the  interior  of  it. 
It  was  along  them  also,  that  the  citizens  assembled  with 
convenience  and  despatch  in  times  of  danger  and  alarm,  for 
defence  and  protection  ;  and  along  these,  the  productions 
of  the  country  were  conveyed  to  a  market,  and  the  produce 
of  the  soil  was  rendered  valuable.  It  was  therefore  a  mat- 
ter of  prin^uy  importance,  that  the  power  of  making  aq4 
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« 

laying  off  these  avenues  of  great  public  convenience,  and*  Lindiayand 
keeping  them  in  repair,  should  for  ever  be  vested  in  the  su^       ^  v!" 
preme  legislative  body  of  every  nation  and  commonwealth   Commw^ion.- 
on  earth*    That  the  legislature  of  SoiUh  Carolina^  had  ex- 
ercised.this  power  and  authority,  from  the  first  establish- 
ment of  civil  government  in  it,  to  the  present  day.     They 
therefore  considered  it,  as  much  a  part  of  the  common  law 
oi  South  Carolina^  as  any  other  part  of  that  great  and  valua- 
ble system.  ,  , 

That  it  was  neither  against  magna  charta^  nor  the  state 
constitution,  but  part  of  the  lex  terntj  which  both  meant  to 
defend  and  protect*  The  so  much  celebrated  mfLgna  charta 
oi  Great  Britain^  was  not  a  concession  of  rights  and  privi- 
leges, which  had  no  previous  existence  ;  but  a  restoration^ 
and  confirmation  of  those>  which  had  been  usurped,  or  had 
fallen  into  disuse.  It  was  therefore  only  declaratory  of  the 
wcU  known  and  established  laws  of  the  kingdom* 

So,  in  like  manner,  the  2d  section  of  the  9th  artide  of 
our  state  constitution,  confirms  all  the  before-mentioned 
principles*  It  was  not  declaratory  of  any  new  law,  but 
confirmed  all  the  ancient  rights  and  principles,  which  had 
been  in  use  in  the  state,  with  the  additional  security,  that 
no  bills  of  attainder,  nor  ex  post  facto  laws,  or  laws  impair  <• 
ing  the  obligation  of  contracts,  should  ever.be  passed  in  the 
state*  They  were  therefore  of  opinion,  that  so  fai  from  in- 
terfering with,  or  contradicting  this  high  and  important  pri- 
vilege of  the  legislature,  in  laying  off  highways,  they  both 
confirmed  and  secured  it ;  consequendy  that  nqne  of  the 
cases  relied  on  by  the  counsel  in  favour  of  this  pnotion,  had 
die  least  tendency  to  contradict  or  overturn  these  princi- 
ples. They  were  also  of  opinion,  that  the  act  of  the  legis- 
lature was  constitutional  and  binding,  and  ^^s  ^^  ^^^ 
coimcil  were  well  warranted  in  appointing  the  commissioners 
to  go  on  and  finish  the  street  in  contemplation.  As  to  the 
assessments  on  the  lot  owners,  that  point  seems  to  have 
been  given  up  in  the  argument,  as  they  relied  principally  on 
,the  compensation  for  the  freehold :  and  as  to  the  mode  of 

Vol.  11%  H 
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Lmdmyntid  coUecting  them,  it  appears  to  be  ia  confermity  to  the  old 
v!  usage  and  custom  of  levying  and  collecting  aBS^saments^ 
ct"'**'"  ^^^  ^^  building  and  repairing  of  bridges,  prescribed  1^  th^ 
ancient  road  actB,  a  century  ago.  Upon  the  whole,  they 
were  of  opinion,  that  there  were  no  grounds  for  the  prohi* 
bition,  and  that  the  rule  should  be  discharged. 

Burke,  J.  admitted  the.  power  of  the  state  on  great  and 
necessary  occasions,  to  appropriate  a  portion  of  the  soil  of  the 
country,  fof  public  uses  and  national  purposes ;  but  was  of 
opinion  that  there  should  be  a  fair  compensation  made  to 
iht  private  individual^  for  the  I099  he  might  sustain  by  it^  to 
be  ascertained  by  a  jury  of  the  country.  ' 

Watikb,  cetoinirred  in  opinion  with  ^urkb,  but  went; 
more  £ally  into  his  reasons.  He  admitted  the  right  of  the 
state  to  take  the  property  of  an  individual,  for  purposes  of 
puUic  necessity^  or  even  for  public  utility  /  but  in  exerci- 
sing this  power,  it  was  essenual  to  its  validity,  that  a  fvH 
tompensation  should  be  provided  at  the  time^  for  every  injury 
that  the  individual  Height  suffer.  This  appeared  to  bin», 
he  said,  to  be  the  construction  given  by  the  writers  quoted 
on  the  part  of  defendant's  counsel,  to  shew  the  lawfulness  of 
this  power.  Vattel^  b.  1.  c  20.  s.  244.  expressly  says,  that 
^  justice  demands,  that  the  individual  should  be  recom- 
^^pensed  ;"  and  Bynkershoek^  who  was  also  quoted,  expli* 
cidy  declares  the  same  thing*  The  common  law  of  En^ 
gland^  which  has  also  recognised  this  power,  does  it  always 
with  the  same  restriction^  *^  The  legislature,^  says  Mr. 
Blackstonej  ^^  may  order  a  new  road  to  be  made  through 
**  the  private  grounds  of  an  individual,  and  may  compel 
^^  him  to  acquiesce  in  it.  But  how  does  it  compel  him  ? 
**  not  bj^'^t^ipping  him  of  his  property,  in  an  arbitrary  roan- 
^  ner,  but  by  giving  him  a  full  indemnification  or  equivalent 
**  for  it.  And  even  this  is  an  exertion  of  power  which  it 
•*  indulges  with  great  caution.**  Which  is  evident  in  the 
act  of  parUament  for  making  a  new  road  from  Blaci  Fry* 
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^r^s  BridgCj  across  St.  George^s  Fields^  The  corporation  Lindsay  and 
of  London  is  thereby  authorized  and  directed,  to  treat  with  ^  ^^^ 
the  owners  of  lands  that  might  be  taken  away  by  the  road,  Comroisaoii- 
for  the  purchase  of  the  same  ;  and  in  case  of  refusal  to  treat 
for  the  value  of  the  lands  taken,  the  same  is  to  be  assessed 
by  a  jury  ;  which  be  said,  had  a  strong  similitude  to  the 
present  case.  The  road  in  that  case,  most  probably  in 
some  cases  enhanced  the  value  of  the  lands  through  which 
it  passed,  and  therefore  was  productive  of  benefit  to  the 
owners.  But  parliament  thought  proper,  by  the  sacred 
principle  of  compensation^  to  provide  for  any  possible  injujy. 
The  rights  of  our  citizens  are  not  les^  valuable  than  those 
of  the  people  of  England:  we  have  besides  a  constitution, 
iFhich  limits  and  cpntrols  the  power  of  the  legislature,  the 
9th  article  of  which,  declares,  that  no  freeman  shall  be  de- 
vested of  his  property,  but  by  the  judgment  of  his  peers,  or 
$h€  law  of  the  land.  On  a  former  occasion,  (in  the  case  of 
the  City  Corporation  Against  Zylstra^)  he  said,  he  had  g<Mie 
in^  a  long  investigation  of  the  technical  import  of  the 
words  lex  terrcc^  and  therefore  should  only  slate  here,  that 
they  meant  the  common  law^  and  ancient  statutes  down  to 
the  time  of  Edward  11.  which  were  considered  as  part  of 
the  common  law*  This  was  the  true  construction  given  to 
them  by  all  the  commentators  on  magna  charta^  from 
whence  they  were  adopted  by  our  constitution*  If  the  lex 
terra  meant  any  law  which  the  legislature  might  pass,  then 
the  legislature  would  be  authorized  by  the  constitution^  to 
destroy  the  right,  which  the  constitution  had  expressly  de« 
dared,  should  for  ever  be  inviolably  preserved.  This  is  too 
absurd  a  -construction  to  be  the  true  one.  He  said  he  un« 
derstood,  therefore,  the  constitution  to  mean,  that  no  free- 
man shall  be  deprived  of  his  property,  but  by  such  means  as 
are  authorized  By  the  ancient  common  law  of  the  land*  Ac- 
cording to  this  construction^  the  rig^t  of  property  is  held 
under  the  constitution,  and  not  at  the  will  of  the  legiailatttre* 
la  what  way,  then,  does  the  comipoQ  law  ^liorize  the 
power  of  taking  private  property  for  ptihlic:  use^  l  **  *>^'  rnv 


V. 

Commission- 
en. 
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LindMjand  *'  viding,"  says  Mr«  Blacistone^  ^^  a  fuirindemnificadoa 
*^"  "  for  it."  This  is  the  condition  on  which  the  valid  exer- 
cise of  this  power  depends.  But  the  law  under  considera- 
tion does  not  provide  any  indemnification,  nor  does  it  make 
the  public  responsible  in  any  way  for  any  injury  which  might 
be  done  to  the  plaintiffs.  It  has  not  therefore  complied  with 
the  terms  of  die  common  law,  and  is  not  conformable  to 
die  constitution.  It  was  urged,  however,  that  no  injury 
could  arise  to  any  of  the  parties  complaining,  and  therefore 
it  was  not  necessary  that  the  legislature  should  provide  any 
indemnification.  This  faj^t  may  be  so ;  but  it  makes  no 
difference  in  the  case.  Was  the  legislature  itself  to  be  the 
judge  of  that  fact  ?  Can  it  prescribe  what  terms  it  pleases 
for  the  individual,  and  determine  either  the  measure  of 
compensation  for  property  taken,  or  that  none  at  all  is  due  i 
This  would  be  attributing  to  it  a  power  which  belongs  only 
to  despots.  And  yet  even  the  greatest  despots  have  not 
always  felt  themselves  at  liberty  to  exercise  it  in  this  way. 
De  Totty  in  his  memoirs  of  the  Turkish  government,  mic- 
tions a  remarkable  instance  to  the  contrary,  which  it  may 
not  be  amiss  to  relate  on  this  occasion.  The  sultan  MitS'^ 
iapha  being  desirous  of  building  and  endowing  a  new 
mosque,  fixed  upon  a  spot,  in  the  city  of  Constantinople^ 
which  belonged  to  a  number  of  individuals.  He  treated 
with  idl  of  them,  for  the  purchase  of  their  parts,  and  they 
aU  willingly  complied  with  his  wishes,  except  a  Jew^  ^riio 
owned  a  small  house  on  the  place,  and  who  refused  to  giv<s 
it  up.  A  considerable  price  was  offered  him,  but  he  re- 
sisted the  most  tempting  offers.  His  partiality  for  the  spot, 
or  his  obstinacy,  was  stronger  than  his  avarice.  Ail  the 
city  was  astoniahed  at  his  rashness,  and  expected  evexy  hour 
to  see  his  house  demolished,  and  his  head  upon  a  pole» 
But  what  was  the  conduct  of  the  sultan  ?  of  one  who  was 
the  absolute  master  of  the  lives  of  millions  ?  He  consulted 
his  mufti,  who  answered  that  private  property  was  sacred, 
that  the  laws  of  the  prophet  forbade  his  taking  it  absa> 
lately,  but  he  might  compel  the  Jew  to  lease  it  to  hiiil,  as 
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long  as  he  pleased,  at  a  full  rent.     The  sultan  submitted  to    Lindny  Aiid 
the  law.    He  observed,  that  we  might  learn  two  things  from       ^  ^ 
Ais  example  of  a  despot :  1st.  That  the  sovereign  power,  ^"n™*****- 
although  absolute,  is  not  at  liberty  to  take  away  private  pro- 
perty and  decide,  at  its  own  discretion,  that  no  compensation 
is  due  ;  ,2d.  That  the  principle  of  indemnification  is  deeply 
founded  in  natural  justice.     It  was  further  said  in  this  case, 
if  any  injury  is  done,  the  parties  might  have  recourse  to  a 
court  and  jury  for  redress.     But  whom  could  they  sue  f 
not  the  commissioners,  not  the  city  council;  for  they  would 
justify  under  the  ^ct.     Whom  then  f  why,  no  one.     But 
suppose  they  cou}d  sue,  what  would  be  the  nature  of  the 
action  ?  It  could  not  be  founded  on  contract,  for  there  was 
none.     It  must  then  be  on  a  tort ;  it  must  be  an  action  of 
trespass,  in  which  the  jury  would  give  a  reparation  m  dch- 
mages*    Is  not  this  acknowledging  that  the  act  of  the  legis^ 
lature  is   a  tortious  act  i  and  can  any  thing  prove  more 
fully,  the  arbitrary  character  of  the  act,  than  this  ^ 

He  said,  it  was  painful  to  him  to  be  obliged  to  question 
the  exercise  of  any  legislative  power,  but  he  was  sworn  to 
support  the  constitution,  and  this  was  the  most  important 
of  all  the  duties  which  were  incumbent  on  the  judges.  On 
the  faithful  performance  of  this  high  duty  would  depend  the 
integrity  and  duration  of  our  government.  If  the  legislature 
is  permitted  to  exercise  other  rules  than  those  ordained  by 
the  constitution,  and  if  innovations  are  suffered  to  acquire 
,the  sanction  of  time  and  practice,  the  rights  of  the  people 
will  soon  become  dependent  on  legislative  will,  and  the  con- 
stitution have  no  more  obligation  than  an  obsolete  law. 
But  if  this  court  does  its  duty,  in  giving  to  the  constitution 
an  overruling  operation  over  every  act  of  the  legislature 
which  is  inconsistent  with  it,  the  people  will  then  have  an 
independent  security  for  their  rights,  which  may  render 
them  perpetuaL  In  exercising  this  high  authority,  the 
JMdges  claim  no  judicial  supremacy  ;  they  are  only  the  ad- 
ministrators of  the  public  wilL  If  an  act  of  the  legislature 
is  held  void,  it  is  not  because  the  judges  have  any  control 
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lindsay  and   over  the  legislative  power,  but  because  the  act  is  fotbiddea 
T.  by  the  constitutioo,  and  because  the  will  of  the  people,  which 

en.  is  therein  declared,  is  paramount  to  that  of  their  represen* 
tatives,  expressed  in  any  law*  As  the  act  under  considera- 
tion appeared  to  him  to  be  repugnant  to  this  high  wiD,  ho 
was  bound  to  say,  that  it  ought  not  lo  have  any  operation^ 
and  that  the  prohibition  should  be  granted. 

As  the  judges  were  equally  divided  in  opinion  in  tbi» 
case,  the  applicants  took  nothing  by  their  motion* 

The  rule  for  the  prohibition  was,  therefore,  discharged. 


Oci06er  term,,  The  State  against  Smith  and  Cameron. 

i79e. 

On  notffnUhf  UPON  an  indictment  in  the  court  of  general  sessions  of 
Sldktme^afor  the  peace,  &c.  for  an  assault  and  battery.     Not  guilty 

denoc   of  ex- 
tenuating cir- 

cumstauces  ia       On  the  trial  of  this  case,  the  defendants  ofiered  to  give 

iropro|>ep     to   .  ,  ^        u       •  •   ^       r     _^ 

gotoRjiiryon  m  evidence  to  the  jury  a  variety  of  extenuating  circum* 
oughi"\o  be  Stances,  which  were  calculated  to  lessen  the  nature  of  the 
Jhe"l!iurt  on  punishment,  but  which  did  not  go  either  to  a  justification, 
afiMaTiu   be-  ^^  ^  disprove  the  charee  laid  in  the  indictment ;  which  the 

fore  sentence  ... 

ispronounccii.  presiding  judge  refused  to  admit  as  proper  testimony  to  go 

And  in  order  ,  ,  ^  m         i       i   j 

to  compel  a  to  the  jury  on  the  issue  of  not  guilty  pleaded. 

witness  to  at- 
tend and  give 

tertiraSiT;  (if  ®°  ^  motiou  for  a  new  trial,  on  the  ground  that  the  tea- 
dcfc»^'^i^  **it  timony  offered  should  have  been  permitted  to  have  gone  to 
cntiUcd  to  A  the  jury,  it  was  ruled  by  all  the  judges  present,  that  die 
tame  manner  presiding  judge  at  the  trial  had  very  properiy  rejected  such 
of  as  issue.  testimony,  on  the  issue  of  not  guilty  pleaded,  as  irrelevant 
.  to  the  point  before  the  jury ;  but  that  all  such  extenuating 


r 
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OKitinatanGetjriiouId  be  submitted  to  dw  court,  on  affidavits,  The  Sute 
a  reasonable  time  before  sentence  is  pronounced.  And  in  snith  and 
order  to  guard  against  a  failure  of  justice,  by  the  non^tr 
tendance  of  witnesses  to  give  testimony  of  such  extenuating 
ciretunstances  as  a  defendant  may  be  desirous  of  submitting 
to  the  court  on  the  sentence  day,  they  were  farther  of  opinion, 
that  a  defendant  was  entitled  to  a  subpoena,  as  a  matter  of 
rig^t,  to  compel  the  attendance  of  witnesses  on  such  occa«^ 
sionSf  as  well  as  on  trials  of  issues  before  a  jury. 

Present,  Grxmke,  Waties  and  Bat. 

Burke  afterwards  concurred. 


James  Shoolb'red  and  Wife  against  The  Corporation    Oct9Ber,\79^ 

OF  THE  CiTT  OF  CHARLESTON. 


UPON  a  motion  to  shew  cause  why  a  mandamus  should  Where  an  aoi 

.         ,  .  .      of  the  legisU- 

not  issue  to  compel  the  corporation  to  make  an  assessment  ture  imposes 
on  the  city,  to  pay  for  a  house  pulled  down  in  order  to  open  corponiaon,to 
Meeting^reet.  '  ^^,^  - 

The  facts  in  this  case  were  not  disputed.     Mrs.  Shoo^-  P^^  ^"^  ^^^^^ 
bred  had  inherited  through  her  maternal  ancestry  a  lot  of  ^^"^^  ^  ^perf 

-  a     street,     a 

land  at  the  upper  end  of  Jlfeetmg»8treety  on  which  the  house  mandcmtu 
m  question  had  been  built  by  one  of  her  ancestors.  It  was  pel  a  perform- 
a  valuable  one,  and  had  several  convenient  out-buildings  at-  ^uty.  *" 
tached  to  it,  fit  for  the  accommodation  of  a  genteel  family,  coanty^  **^^ 
At  the  enclosures  which  surrounded  this  mansion,  Meetms^  v^tAi  in  the 
tflre^^formerly  terminated,  before  the  old  fortifications  which  ged  to  keep 
surrounded  the  town  were  demolished,  and  a  street  now  roads  ^  and 
called  George^treet^  which  ran  off  at  right  angles  in  a  west-  pairf^' withfj 
wardly  direction  to  Kifig^treet^  from  the  end  of  Meetings  J^  **^and*aiso 
street^  formed  one  of  the  great  aveiwes  leading  to  and  from  ^^  ^^^^y  ^^ 

"  *•  neecssary  ex* 

pdose.. 
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Sbodbred  the  city.  But  upon  the  return  of  the  blessings  of  peace,  «f* 
Corporation  ter  the  revolutionary  war,  when  all  the  fortifications  in  the 
of  Charleston.  ^^  ^f  ^j^  ^^^  became  useless,  and  its  population  had 

gready  increased,  it  became  necessary,  for  the  accommoda« 
lion  and  convenience  of  die  citizens,  to  open  Meeting'Street 
from  the  point  where  it  formeily  ended,  as  it  would  then 
form  one  of  the  greatest  and  roost  convenient  communica^ 
tions  between  the  town  and  country.  The  buildings  in 
question,  however,  stood  in  the  way,  and  without  their  re- 
moval the  street  could  not  be  opened.  An  applicauon  was 
therefore  made  to  the  legislature,  for  permission  to  pull  them 
down  and  remove  them  out  of  the  way,  in  order  to  run  the 
street  through  the  lot  of  ground  on  which  they  stood,  to  the 
unimproved  grounds  in  the  rear  of  them.  I'he  legislature, 
being  satisfied  of  the  necessity  and  utility  of  opening  this 
street,  in  the  year  1795  passed  an  act  authorizing  the  run- 
ning of  the  street  through  this  lot,  and  appointing  seven  com* 
missioners,  therein  named,  to  fix  upon  the  compensation 
which  it  was  reasonable  should  be  made  to  Mr.  and  Mrs. 
Skoolbred^  for  the  injury  they  were  likely  to  sustain  by  the 
loss  of  the  buildings  and  gardens  through  which  the  street 
was  to  run,  to  be  defrayed  by  an  assessment,  to  b^  made  bj* 
the  corporation  of  the  city  of  Charleston^  on  the  kihabitants 
in  general* 

This  valuation,  in  pursuance  of  the  powers  given  by  the 
act,  was  made  by  the  commissioners,  to  the  entire  satisfac- 
tion of  Mr.  and  Mrs.  Shoolbred.  But  a  difficulty  arose 
about  the  manner  of  making  the  assessment  necessary  to 
raise  the  sum  requisite,  agreeable  to  the  appraisement* 

On  the  one  hand,  it  was  contended  by  the  city  wardens* 
that  as  this  new  street  Was  continued  over  the  boundary  linr 
of  the  city,  through  the  parish  of  Su  Philip  and  St.  Mhhael^ 
for  two  miles,  up  to  the  King'^treet  road,  and  as  the  in- 
habitants above  the  city  line  would  benefit  by  it  quite  as 
much,  if  not  more,  than  those  within  the  city  limits,  it  was 
insisted  on  by  them,  as  well  as  by  a  large  proportion  of  the 
inhabitants,  that  the  assessment  ought  to  be  niade  on  the  in- 
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habitants  of  the  pariah  generally^  and  not  to  be  confined  to     siKx^hred 

those  in  the  city  only*  Corporation 

To  this  it  was  answered  by  the  commissioners  of  the 
roads  and  highways  for  the  parish,  that  they  had  no  objection 
to  open  and  keep  in  repair  this  new  road  or  street  from  the 
boundary  line  of  the  city,  that  is,  from  the  north  line  of 
Boundary^treet  to  the  King^^treet  road,  but  that  the  in- 
habitants  above  diat  line  were  not  obliged  by  law  either  to 
work  on  the  roads  or  streets,  or  to  contribute  to  keep  them 
in  repair^  below  the  city  boundary*  l*hat  the  city  of  Charles^ 
ton^  by  its  charter,  formed  a  separate  and  exclusive  jurisdic- 
Uon  within  itself,  and  the  corporation  hud  the  care  and  su- 
perintendance  of  all  the  streets,  lanes  and  alleys  in  the  city, 
and  were  bound  to  open  and  keep  them  in  repair  at  the  ex* 
pense  of  the  city  akme.  That  it  was  very  much  for  the  con- 
venience,  as  well  as  for  the  ornament  a£id  beauty  of  the  city, 
that  this  street  should  be  opened,  and  the  obstructions  re- 
moved out  of  the  way  ;  for  which  reasons,  they  contended 
diat  the  assessment  should  be  nuide  on  the  city  only. 

The  power  of  the  legislature  to  pass  the  act  was  not  calU 
ed  in  question,  but  admitted  on  all  hands ;  the  only  matter 
in  dispute  was  the  mode  of  making  the  assessment. 

The  Judges,  after  hearing  counsel  for  and  against  the 
motion,  were  unanimously  of  opinion,  that  the  expense 
should  be  borne  by  the  inhabitants  of  the  city  of  Charltston 
alone*  That  it  was  a  general  principle,  which  had  pervaded 
every  part  of  the  state,  from  its  early  establishment  to  the 
present  day,  that  every  county,  parish  and  district  through- 
out the  state,  should  lay  off  and  keep  in  repair  its  own  roads, 
bridges  and  causeys ;  (except  in  cases  where  the  counties  or 
parishes  were  divided  by  rivers  or  water-courses  ;  in  such 
cases,  the  bridges  were  to  be  built  and  kept  in  repair  at  the 
expense  of  the  adjoining  counties  or  parishes  ;)  and  as  a  ne- 
cessary incident  thereto,  should  defray  all  the  expenses 
necessarily  attending  the  same. 

Vol,  II.  I 


(J6  CASES  DETERMINED  IN  THE  STATE 

Shooibred         That  the  demolition  of  Aose  houses  was  essentially  neces* 
Corporatifti   sarv  for  the  purpose  of  opening  Meeting''Stteet  to  the  city 

of  ChHrl'-ston.  *  •  ^     ,  ^  ,  , 

boundary,  and  was  for  the  convenience  of  the  city*  The 
money  requisite,  therefore,  to  defray  the  expense,  should  bo 
raised  by  a  tax  or  assessment  on  the  taxable  property  of  the 
citizens  within  its  boundary.  That  the  continuity  of  the 
road,  and  the  advantage  which  the  adjoining  parishioners 
were  to  derive  from  it,  made  no  sort  of  diiference,  as  the  ad- 
vantage would  be  mutual  vOn  both  sides.  This  did  not, 
therefore,  lessen  the  obligation  of  the  city  to  lay  open  and 
keep  in  repair  the  streets  within  its  own  jurisdiction.  Our 
high  roads  were  connected  together  and  continued  from  the 
sea  coast  to  the  mountains,  and  through  the  state  from  North 
Carolina  to  Georgia^  and  it  mij^t  as  well  be  contended,  tha(t 
the  man  in  the  remotest  part  of  the  state  should  contribute 
his  quota  towards  t}ie  expense,  because  he  oocasiQnally  made 
use  of  Meeting'Streety  or  any  other  highway  at  either  ex- 
tremity of  the  state.  To  avoid  this  inconvenience,  the  policy 
of  our  road  laws  and  highway  system  had  wisely  provided 
ligainst  it,  and  had  directed  that  every  separate  and  distinct 
portion  or  division  of  the  state  should  make  and  keep  its 
roads  and  bridges  in  repair,  within  its  own  limits  and  juris<» 
diction* 

}lule  for  a  tnemdamus  made  absolute* 

Present,  Bui^ke,  Geihke,  Watisb  and  Bay. 
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William  Grbenwood  against  The  Executors  of  (^0for,t79O. 

Job  Colcock. 

UPON  a  rule  on  the  sheriiF  of  Charkston  district^  to  In  •herifftf 
$hew  cauBe  why  he  did  not  return  the  execution  of  ^.yj?.  the  property 
trhich  had  issued  in  this  case,  and  also  why  he  did  not  pay  a*  Uilrd  per- 
into  court  the  money  he  had  levied  .thereon*  riffahouw're* 

Upon  shewing  cause,  the  sheriff  stated  that  the  property  J^'^.^nuTe^SUrt 
he  had  levied  on,  by  virtue  of  the  above  execution,  was  until  the  ri^t 

U    detemuu* 

daimed  at  the  time  of  sale  by  Major  Butler^  and  that  his  ed,  and  tben 
agent,  Mr.  Delamotte^  had  purchased  it  in,  and  held  it  until  turn  on  the 
the  dispute  about  the  right  to  Uie  property  was  determined ;  oo^io^gto  the 
and,  moreover,  that  Mr.  DehmottCy  the  agent  of  Major  <ie««*«»* 
Butler y  had  given  him,  the  sheriff,  a  bond  of  indemnity  bx 
not  returning  the  execution. 

In  this  case,  the  Court  was  of  opinion,  that  wher6  a  sheriff 
sells  property,  by  virtue  of  an  execution,  which  is  claimed 
by  a  third  person,  not  a  party  to  the  suit,  the  rule  was,  for 
him  to  return  the  money  into  court  to  abide  the  event  of 
the  dispute,  and  then  to  make  his  return,  conformably  to 
the  decision^  on  the  back  of  the  execution.  But  that  it  was 
very  wrong,  and  contrary  to  every  principle  of  justice,  to 
suffer  such  party  to  get  possession  of  the  property,  or  to 
change  the  position  of  the  parties  by  his  own  act,  or  td  make 
himself  a  stakeholder  until  the  right  was  determined.  1 
Burr.  23.  29.     Dolt.  Comp.  Sheriff  247.     1  Keb.  901. 

The  court  was  further  of  opinion,  that  the  bond  given  to  A  hood  ^ted 
the  sheriff,  by  the  purchaser  in  this  case,  to  indemnify  him  to  indemnHy 
for  not  returning  the  execution,  was  void  in  law,  as  it  was  J^"  ^^fw  °jJJJ 
evidendy  given  to  the  sheriff  to  induce  him  to  omit  doing  execution,  i» 
hb  duty,  and  it  is  very  clear  that  all  such  contracts  are  void,  by  the  com' 

noa  law. 

PoweU  on  Contracts^  186.  191,  195. 

It  Was  therefore  ordered,  that  the  sheriff  do  proceed 
forthwith  to  resell  the  same  property  at  th^  risk  of  die  pur- 
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Greenwood    chaser,  and  return  the  money  into  court,  subject  to  the  ftituie 
Executors  ^f  Order  thereof,  when  the  nteritB  <^  thu  claim  shall  be  de- 


Executors 
coicock.     terroined. 


Present,  Burke,  Grimke  and  Bat* 


October,  1796.        Hankahan  ogcunst  The  Executors  of  HAimAHAii. 
Upon  enter.      MOTION  for  leave  to  issue  an  execution  on  a  judgment 

'uinifff is  en!  ^^^^  '^^  opposed,  ou  thc  gTound  that  the  12tfi  rule  of 
titled  to  his  court,  foundcd  on  the  act  for  the  amendment  of  die  law, 

execution  in- 

ttanter,  and  is  directed  that  uo  cxccution  should  be  issued  until  ten  days 

not  to  be  de-      «        .     -  ,  ,  .  -     ,  •    •      • 

fayed  SO  da^s,  after  judgment,  where  the  service  of  the  original  wnt  was 
of  thToHglnal  personal ;  or  until  the  expiration  of  thirty  days  after  the  mo- 
perlonaTas  in  ^^^  *^^  judgment,  whcn  the  service  of  die  original  was  not 
tiie    original  personal,  but  left  at  the  defendant's  house  or  pla^e  of  n!si- 

dence,  or  most  notorious  place  of  abode,  as  was  the  case  in 

this  suit* 

But  by  the  court  it  was  resolved,  that  the  plaintiff  is  en- 
titled to  his  execution  instanter^  on  a  judgment  on  a  »ct»Jiu 
because^  in  a  cause  of  this  nature,  there  can  be  no  grounds 
alleged  for  surprise   or  undue  advantage,    or   any  thing 
which  could  ailfect  the  merits  of  the  case,  as  the  defendant 
had  an  opportunity  of  availing  himself  of  every  thing  of  that 
kind  in  the  original  suit^  which  was  the  reason  for  allowing 
thirty  days  to  defendant  to  move  for  a  new  trial,  or  in  ar- 
rest of  judgment ;  so  that  nothing  but  payment  or  satisfac- 
tion can  be  pleaded  to  a  set*  fa*  to  revive  a  judgment,  as  ' 
See  Bay*8    ^^  determined  in  the  case  of  Gibbes  and  Wainwrighty  in 
^'  ^Jijyi*'  September y  1795.     And  if  the  plaintiff  has  given  a  year  and 
edit  a  day  of  indulgence  after  die  original  judgment,  and  no  pay* 
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went  or  aotufaction  pteaded,  there  can  be  no  reason  assign-     Hannahtn 
cd  why  lie  abouM  be  kept  longdr  out  of  his  money.  ^a^nlu^i"^ 

The  motion  was,  therefore,  granted  accordingly* 
All  the  judges  present. 


Alexander  Brodie  against  The  Hon.  John  Rutledge,     Chariettm 
Chief  Justice  of  die  State  of  South  CaroUm.  nutrictM^s, 

THIS  case  came  before  the  judges  in  the  form  of  a  pe«  a  judgib  «i. 
litionor  complaiikt  against  the  prothonotary,  for  refusing  or^'^suboH?-^ 
the  plamtiff  a  writ  under  the  seal  of  the  court  of  common  °J{®  'M°^  >»- 
pleas.  '"***  ^*"'  <^«™k- 

The  petitioner  in  this  case  stated  in  his  petition,  that  hav-  opinion  he 
ing,  as  he  conceived,  a  good  cause  of  action  against  the  late  sucli ;  bat  is 
(;hief  justice,  while  he  sat  on  the  S(mth  Carolina  bench,  be-  peftchment°if 
fore  his  advancement  to  the  chief  justiceship  of  the  United  m\w^\^^ 
States  for  some  opinion  he  had  delivered  in  court,  had  de- 
termined on  bringing  his  action  for  damages  against  him^ 
and  for  that  purpose  had  applied  to  the  different  gentlemen 
of  the  bar  to  commence  the  action,  but  that  they  had  aU 
refused  to  be  concerned  in  it.     He  then  stated,  that  he  had 
resolved  on  bringing  it  in  propria  persona,  and  for  that  pur- 
pose had  applied  to  the  prothonotary  of  Charleston  district 
for  a  writ  under  the  seal  of  the  court,  in  common  form,  to 
eall  the  defendant  to  answer,  in  damages  for  the  said  sup- 
posed injury,  but  that  he  had  been  refused  such  writ,  which 
he  said  was  a  denial  of  justice,  and  therefore  prayed  the 
aid  of  tbecourt  on  this  behalf,  and  that  the  usual  process 
might  be  awarded  him. 

It  was  intimated  to  die  judges,  that  the  petitioner  at 
times  was  in  a  deranged  situation ;  but  as  that  was  rather  a 
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Brodie 
Ruttedge. 


doubtiul  point,  they  thought  it  best  to  dedare  their  opinion 
upon  the  subject,  lest  it  might  possibly  be  supposed,  that  a» 
it  concerned  one  of  the  members  of  their  body,  diey  had 
declined  giving  any  opinion  as  to  the  prayer  of  the  petition. 
They  therefore  gave  it  as  their  unanimous  opinion,  that  the 
prothonotary  of  the  court  of  common  pleas  had  acted  judi- 
ciously and  properly  in  refusing  the  petitioner  the  process, 
as  he  had  no  cause  of  action,  by  his  own  statement  That 
it  was  a  weQ  known  rule  of  law,  "  that  no  suit  will  lie 
against  a  judge  for  any  opinion  delivered  by  him  in  his 
judicial  capacity,  either  supreme  or  subordinate.  But  that 
be  was  liable  for  misdemeanors  in  office,  and  subject  to  im* 
peachment  for  misconduct,  if  he  had  misbehaved ;  of  which, 
however,  there  did  not  appear  to  have  been  the  shadow  of 
grounds  on  the  present  occasion. 

The  petition,  therefore,  and  the  motion  founded  upon  it, 
were  dismissed  as  fnvolous  and  without  foundation. 


All  die  Judges  present. 


CharleitM 
DUtnct,i796. 

Batteiy  of  a 
slave     u    ae- 
tionable     by 
the   matter  ; 


Sims  White  against  James  Chambers* 

SPECIAL  action  on  the  case,  for  beating  the  plaintiffs 
negro  man* 

It  came  out  in  evidence  on  the  trial,  that  the  negro  in 
slave  himself  question,  had  the  care  of  his  master's  fishing  canoe  on  tSW/i- 
no'  tucii"?e^  ^^^  island,  when  the  defendant  went  down  to  the  landing 
^Tf  a  slave  is  P^^^^  where  it  was,  and  said  he  would  take  it,  and  go  out 
■Dsoient  tp  a  fishing  in  it.     The  negro  told  him  he  could  not  have  it,  as 

ought  in  the 

first  plaee,  to  eomplaiii  to  the  master  or  other  person  having  ehaiigc  of  sQoh  negro  slave, 
who  ought  to  give  him  redress.  But  if  the  master,  or  person  having  chaige  of  suoh  sUvc* 
refuse  redress,  then  application  should  be  made  to  a  civ  it  magistrate,  ^ho  was  bound  to  rfl- 
dcets  the  injury.    But  he  ought  not  to  take  revenge  by  his  ourn  arm. 
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his  master  had  pvcn  him  orders  to  let  no  one  take  it  away,  ^'^ 
98  he  was  in  the  constant  habit  of  using  it  himself,  and  he  Chambers. 
expected  him  down  every  minute  to  go  out  in  it.  The  de- 
fendant, however,  persisted  in  taking  it  away,  and  the  negro 
inpbeying  his  master's  orders  in  refusing  to  let  him  have 
it,  u|x>n  which  some  high  words  passed  between  them  on 
both  sides,  whereupon  the  defendant  struck  him  a  blow  with 
his  fist,  and  then  took  up  a  paddle,  which  was  in  the  canoe, 
and  knocked  him  down,  and  afterwards  beat  him  very  se^ 
verely,  which  laid  him  up  for  several  days  before  he  was 
able  to  go  about  his  master's  business  again. 

It  was  therefore  for  this  injury  done  to  his  servant,  that 
the  master  brought  the  present  action. 

The  defence  set  up  by  the  defendant  was,  that  the  negro 
was  insolent  to  bim,  and  that  the  beating  was  not  more  than 
proportioned  to  the  nature  of  such  insolent  language.  And 
further,  that  from  the  evidenoe  offered  in  this  case,  the 
plaintiff  could  not  maintain  this  action  for  a  personal  injury 
offered  to  the  person  of  a  negro,  though  it  was  admitted 
that  if  the  plaintiff  had  declared,  per  quod  servitium  amisitj 
he  might  have  supported  the  action  for  the  loss  of  his  la- 
bour, but  not  for  any  violence  offered  to  his  person ;  for  it 
IS  this  loss  of  labour,  which  alone  entitles  the  master  to  his 
right  of  action.  That  the  plaintiff  had  declared  for  the  per- 
sonal injury  done  to  his  slave,  and  not  for  the  loss  of  his 
services. 

Upon  the  first  ground  of  defence,  the  defendant  alleged, 
that  from  the  great  number  of  slaves  in  this  country-,  and 
their  proneness  to  rudeness  and  improper  behaviour,  it 
was  necessary  that  the  freemen  of  Carolina  should,  ;it  all 
times  and  in  all  places,  possess  a  power  to  check  them, 
whenever  they  were  disposed  to  be  forward  or  unmannerly, 
and  to  chastise  them  for  insolent  language  whenever' it  was 
effered  by  them.  And  unless  this  speedy  and  summary 
mode  of  redress  was  allowed,  this  class  of  people  could 
never  be  kept  in  order  and  due  subordination.  And  that 
in  the  present  case,  the  defendant  had  done  no  more  than 
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« 

White  give  the  plaintiff's  negro  a  moderate  chastisement  for  a  ver^ 
Chamhera.  great  degree  of  insolent  and  abusive  language,  which  he 
^"^^^'^'^^    had  given  on  the  occasion. 

Upon  the  second  ground  of  defence,  the  defendant's  counk 
sel  contended,  that  a  master  could  not  maintain  this  action 
for  a  violence  offered  to  a  servant*  A  personal  action  could 
only  be  maintained  by  the  party  suffering  the  injury.  It 
could  not  be  transferred  to  a  third  person.  And  for  the 
same  reason  it  died  with  the  party  injured  :  it  did  not  sur- 
vive to  his  executor. 
,3  Bac.    tit       It  was  true,  he  admitted,  that  a  servant  might  by  the 

Master    juid  ...  •         ^  •  i. 

Scrwmt,  568.  common  law  mamtam  an  action  for  a  battery,  at  the  same 

li)  Co.  131.'     time,  that  the  master  brought  his  for  the  loss  of  labour* 

But  in  this  state,  slaves  possessed  no  civil  rightSt    They 

could  support  no  action  in  their  own  rights  either  by  the 

common  law,  or  my  statute  in  existence  here* 

For  the  plaintiff  it  was  argued  in  reply,  that  if  the  doc* 
trine  contended  for  by  defendant,  was  to  be  established  in 
this  state  as  law,  it  would  place  the  slaves  of  the  planters 
and  householders,  at  the  mercy  of  every  violent  or  vindic^ 
tive  man  who  might  choose  to  give  vent  to  his  brutal  re« 
sentments  against  this  class  of  people* 

That  the  policy  of  our  laws  admitted  of  slavery,  but  the 
wisdom  of  our  laws,  at  the  same  dme  required  that  the 
slaves  of  the  country",  should  have  every  degree  of  pro* 
tection,  that  their  situation  would  possibly  admit  of*  It 
was  admitted,  that  they  could  not  maintain  actions  for  inju- 
ries in  their  own  rights,  so  that  they  could  not  defend  thenn* 
selves,  by  civil  actions  for  redress  of  injuries  offered  to  their 
persons.  But  this,  it  was  urged,  imposed  an  additional 
obligation  on  the  part  of  their  owners  to  step  forward  and 
afford  them  that  protection.  That  the  common  law  of  £n- 
giand,  from  whence  we  borrowed  our  common  law  system^ 
never  had  contemplated  the  condition  of  slaveiy,  and  there* 
fore  never  had  provided  a  remedy  for  iquries  done  to 
slaves.    As,  however,  the  laws  of  our  state  do  allow  and 
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Cokrate  it,  a- redress  ought  to  be  established  io  all  cases,      White 

V, 

proportioaed  to  the  eviL  Chaiabtr^ 

It  is  a  well  known  maxim,  thsx  there  can  be  no  injury 
without  a  remedy.  Negroes  are  obliged  to  obey  the  or- 
ders of  their  masters  in  all  lawful  occupations.  If,,  there- 
fore, any  violence  or  injury  is  done  towards  them,  while 
they  are'fulfiUing  this  duty,  reason  and  justice  require  that 
their  owners  and  proprietors  should  shield  them  from  the 
unlicensed  abuse  of  their  persons,  which  can  only  be  done 
in  a  peaceable  way  by  civil  suits,  for  this  offence  offered  to 
their  masters,  through  their  slaves* 

As  to  the  necessity  of  enforcing  due* subordination  among 
them^  and  compelling  them  to  behave  with  due  submission 
to  dieir  superiors,  the  law  had  provided  a  remedy,  by  appli- 
cation to  a  civil  magistrate,  -who  was  authorized,  in  a  very 
summary  manner,  to  call  to  his  assistance  two  freeholders^ 
who  had  a  right  to  order  a  slave  to  be  chastised  in  a  reason- 
able  degree,  to  repress  all  improper  conduct  on  the  part  of 
unruly  and  turbulent  characters  among  them  ;  and  that  was 
the  line  of  conduct,  which  every  peaceable  citizen  should 
pursue  in  such  case  for  insolence  or  improper  conduct. 
And  as  this  was  generally  done  with  temperance  and  cool 
deliberation,  the  example  was  more  likely  to  have  the  effect, 
than  by  a  freeman's  putting  himself  upon  a  footing  with  a 
negro,  and  taking  satisfaction  with  his  own  arm. 

But  in  the  j)resent  case  the  plaintiif  denied  that  his  negro 
bad  behaved  amiss  on  the  present  occasion*  He  had  only 
obeyed  his  orders  in  keeping  the  canoe  ^  from  being  taken 
away, 'so  that  the  defendant  was  the  aggressor  in  the  first 
instance,  and  as  to  the  ill  language  alleged  from  the  negro, 
there  was  nothing  but  the  bare  allegation  of  the  defendant 
for  it,  which  was  no  evidence  in  this  court,  in  this  action. 

The  presiding  Judge  charged  the  jury  in  favour  of  the 
plaintiflTs  right  of  action  in  a  case  of  this  kind  ;  and  also^ 
against  the  right  of  an  individual's  taking  satisfaction  by  his 
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own  arm  in  the  first  instance,  (unless  violence  had  been 

ofTfred  to  him,)  before  he  had  applied  to  the  master  or 
owner  of  such  slave,  or  to  a  magistrate  for  redress.  And 
they  found  a  verdict,  for  5/.  sterling,  and  costs  of  suit. 

Upon  a  motion  in  arrcsc  of  judgment  and  for  a  new  trials 
nearl}  the  same  grounds  were  taken,  which  had  been  urged 
on  both  sidt'S,  on  the  trial  of  the  issue  before  the  jury^ 
when  after  argument  the  court  determined,  that  this  action 
ought  to  be  supjiortf  d  from  the  necessity  of  the  case,  even 
if  there  had  been  no  precedent  to  warrant  it.  ^  The  late 
chief  justice  had  however  informed  them,  that  similar  ac- 
tions had  been  supported  by  the  king's  judges,  many  years 
ago,  under  the  colonial  administration  ;  and  no  doubt  was 
entertained  by  them  previous  to  the  revolution,  but  that  it 
well  lay  for  this  injury.  Here^  they  ^id,  were  ancient  pre- 
cedents in  its  support. 

1  aking  it  upon  principle,  there  could  be  no  doubt  upon 
the  subject.    Every  injury  must  have  a  remedy.    This  was 
one  of  a  serious  nature  and  called  for  redress.     If  the  com- 
,  mon  law  of  England  had  tolerated  slavery,  a  remedy  would 

doubtless  have  been  provided  by  it,  for  injuries  done  to 
that  class  of  people,  in  all  parts  of  the  British  dominions* 
In  the  act  of  the  legislature,  however,  extending  that  system  ' 
to  Carolina^  then  a  province  to  Great  Britatriy  there  is  a  pro- 
se  pace  99.  viso  or  exception  as  to  all  those  parts  of  it,  which  were  in^ 

of  the  FubUc  ,  .  ,       ,  .1  .       .  . 

Zav>ao[ South  co/isistent  With  the  particular  constitutions^  customs  and 
^"^  LAWS  of  this  (then)  proxnnce,  which  left  an  opening  for  this 
part  of  the  provincial  coiistitution  and  custom  of  tolerating 
slavery,  and  every  thing  relative  to  the  government  of  slaves 
in  Carolina.  One  part  of  this  custom  or  law  of  the  then  pro- 
vince, dtnied  to  slaves  civil  rights,  but  then  it  allowed  to  their 
masters  or  owners,  every  right  for  redress  of  injuries  done 
to  their  persons,  which  was  necessary  to  afford  them  pro- 
tection. Hence  the  origin  of  the  right  of  supporting  the 
action  now  contended  for.  And  the  reason  of  the  thing 
justified  the  adoption  of  such  a  principle  in  Carolina*  The 
master  enjoys  the  fruits  of  the  labour  of  his  slave.     He  is 
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*  • 

bQUnd.tQ  obey  hU  orders  and  injunctions,  and  as  obedience       White 
and  [m>te€Uonj8eein  in  die  nature  of  things,  to  be  reciprocal    Chambers. 
duties,  he  is  bound  in  return  to  protect  his  slave  from  per- 
tonal  injuries,  which  can  only  be  done  in  a  peaceable  manner 
by  suit  at  law* 

Compensation  for  the  bare  loss  of  labour,  is  not  an  ade- 
quate remedy,  because  very  often  an  injury  oiFered  to  a 
slave,  ic^  the  execution  of  his  master's  commands,  is  a  di- 
rect injury  offered  to  the  master  who  gave  the  orders,  or 
an  affront  offered  to  his  authorky,  which  would  too  often 
lead  on  to  quarrels  and  bloodshed,  if  some  adequate  remedy 
was  not  provided  for  this  kind  of  injury  offered  to  a  slave. 
They  were,  tbore&tfre^  all  of  ofmi.W*  that  the  actjon  will 
lie  by  the  master,  for  a  battery  committed  on  his  slave, 
which  had  been  sanctioned  by  precedent,  as  well  as  by  the 
natural -principles  c^  justiqe  and  rje|isp;i'4  and  that  no  incon- 
yeniei)oe  could  arise  from  such^  right,  for  the  damages  in 
every  such  case  woiUd  always  be  under  the  good  sense  and 
control  bi  Jthe  J^ri£8  of  the  country,  who  would,  evt-r  be 
able, to  apportion  them  to  the  nature  and  circumstances  of 
tbecase. 

That  as  to  the  other  ground  taken  in  this  case,  they 
thought  the  best  rule  would  be,  in  all  cases  where  a  slave 
behaved  amiss,  or  with  rudeness  or  incivility  to  a  free 
white  man,  to  complain  to  the  master,  or  other'  person 
having  the  charge  .of  such  offending  slave,  who,  if  he  was 
actu&ted  by  curtesy  and  civility  to  his  neighbour,  would  on 
sikdi  application,  give  .him  the  necessary  satisfaction  for 
#veFy  insuk  or  piece  of  improper  conduct  whi^h  a  slave 
had  offered  s  and  that  this  was  the  most  likely  means  of 
preserving  peace  and  good  order  in  a  neighbourhood,  or  in 
llie  community  in  general,  without^  taking  redress  by  his 
own  arm,  which  the  principles  of  the  law  would  not  justify. 
But  if  upon  such  reasonable  application  to  the  owner,  or 
person  who  had  the  charge  or  government  of  such  slave, 
he  was  refused  reasonable  satis/action ;  then,  upon  an  ap- 


White 

V. 

CJi  ambers. 
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peal  to  a  civil  magistrate  it  was  his  duty  to  sec  that  !«]«« 
ration  was  made,  according  to  the  nature  and  cvcumstaKH 
ces  of  the  case« 


Rule  for  new  trial,  discharged. 
Present,  Borkb,  Grimke  and  Bat. 


Camden  DU- 
trict,  1796. 


William- Thompson  against  David  M^Cord. 


Fiiiiare  of      DEBT  on  bond* 
a  good  ground       The  defence  in  this  case  was,  that  there  was  a  dMeot  ia 

of  defence  a-  , 

gainst  A  bond  the  title  of  the  land  for  which  this  bond  was  given,  or  ia 
oon^s?deration^  Other  words,  a  failure  of  consideration. 
t^t%f  iand        ^^  ^^  Stated  and  admitted  m  this  case,  that  the  bond  on 
Defendant  in  which  thts  suit  was  broueht,  was  given  for  the  Consideration 

such  case,  may  ^  " 

shew  that  the  money  of  a  tract  of  land  on  die  Congaree  River^  at  a  place 

tiUe    to    the  „     ,    •>r>r,      V     r^ 

laud  at  the     called  JfrCord^s  Ferry* 

time  of  Sale  «. 

was  in  a  third 
person,    al- 
though there 


eviction 
title    para' 
mount. 


Mr.  Johnson^  counsel  for  defendant,  offered  to  caD  wit« 
has  been  no  nesses  to  prove  that  the  title  of  the  land  for  which  this  bond 
was  given,  was,  at  the  time  of  the  sale,  in  a  third  person  i  con* 
sequentiy,  that  there  must  be  a  failure  of  consideration!  as 
the  defendant  had  no  right  to  sell  or  convey  the  premises  in 
question.  That  Colonel  Thompson  who  had  sold  this  land 
had  acted  as  an  executor  to  an  estate,  and  made  an  execu« 
tory  deed.  His  intention  was,  he  stated,  to  shew  that  the 
land  did  not  belong  to  plaintiff's  testator  at  the  time  of 
death,  but  to  another. 


Mr.  Z).  Dean  objected  to  this  kind  of  teaiSmoay,  aa  irre- 
gular and  inadmissible  in  this  action,  as  it  went  to  try  tht 
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right  of  a  third  person  not  interested  in  the  event  of  this    ThomiMoii 
suit.     If  this  third  person  had  a  legal  claim  to  the  land,  let     M<Cord. 
him  bring  his  action  ;  the  law  was  open  to  him  for  redress,    ^^^^v^^^ 
and  one  of  the  clauses  in  the  limitation  act  had  expressly  of  the  Act°^ 
declared  that  no  odicr  claim  should  be  admitted  hit  by  mt  ^^^  ^^ 
mt  kcw.     That  the  deed  froni  Lionel  Thompson  to  the  de* 
fendant  M>Cord^  contained  a  covenant  of  general  warranty^ 
and  if  there  should  be  an  eviction  by  this  third  pefson  by 
tide  paramoimt,  be  would  then  be  liable  on  this  covenant 
for  this  consideration  money  and  all  damage. 
.  To  this  it  was  replied  \x^  defendant's  counsel,  th^  this 
defence  was  not  set  up  in  order  to  try  the  claim  or  tide  of 
this  third  person  to  the  land,  but  only  to  shew  that  the  execu- 
tor  was  not  entiUed  to  the  money  mentioned  in  this  bondj  as 
the  land  was  not  the  property  of  his  testator  in  his  life-time. 
This  he  said,  would  not  give  this  third  person  a  right  to 
enter  on  the  land  ;  he  must  still  hri&g  hit  action,  and  reco- 
ver before  he  would  be  entitled  to  his  writ  of  possession. 
And  if  he  chose  to  lay  by  till  the  expiration  of  five  years 
after  defendant  entered,  he  would  be  baired  fay  the  statute 
of  limitations.  "The  defendant  would  then  have  a  posses* 
6ory  right  by  statute,  but  ilone  under  the  deed  finom  testa- 
tor's executor. 


ii ' 


Bat,  J.  who  presided  at  the  trial  of  this  cause  a!f  Cbm^ 
den^  refused  to  admit  this  testimony  ;  as  it  appeared  by 
defendant's  own  shewing,  by  production  of  his  deed,  'ttflit 
it  cotitained  only  a  single  covenant,  u  e.  that  of  a-g^ilei^ 
warranty,  with  which  the*^efenttantVas  content  at  tW  tihil( 
of  concluding  the  bargain  for  the  land  ;  and  it'  is  a  Wtll 
kdown  rdie  of  la^,  that  a  fii^ntor  is  not  liable  ^n  that  cove«  Vauffh.  11s, 
nant,  till  an  eviction  by  a  third  person  having  a  title  para-  dmveymcet^ 
mount.  If  there  had  been  a  covenant  that  grantor  was 
lawfully  seised,  &c.  then,  upon  discovery  of  tlie  defect  of 
tide,  an  action  would  lay  on  such  covenant.  A  grantee  is 
not  obliged  to  <wait  in  such  case,  till  there  is  an  eviction. 
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Thompm  9  Co.  61.  Wood.  Cdno.  403,  404.  but  may  bring  his  actiom 
.M«Cord.  and  give  the  defect  in  evidence.  See  the  case  of  Pringk 
V.  Executors  of  WtUen,  Bay^s  ReporU^  vol.  1.  p.  256.  But 
no  such  covenant  as  this  latter  one,  was  in  the  deed  pro* 
dti^ed.  He  further  observed,  that  this  appeared  to  liim  not 
to  be  a  contract  c»ecutor>%  but  one  fuUy  executed,  which 
left  the  parties  to  their  mutual  remedies  against  each  other* 
The  case  went  to  the  jury,  and  they  found  for  the  plaintiff 
the  amount  of  the  bond.  Mr.  yohnaon  gave  notice  of  a 
motion  for  a  new  trial  on  the  ground  of  misdirection  in  die 
judge,  and  for  refusing  to  admit  the  testimony  he  had 
offtfrbd.  ' 


j'v 


The  case  was  accordingly  C4m«d  up  to  the  cons^tutional 
fiourt  of  appeals  at  Cohimhia* 

4 

Present,  BvaK£,.GB.i3(KB5  Wattes  and  Bat. 


* 

.Xpri^  ir9«.  jujj.^  Johinoit^t  agr^eeable  to  his  notice  at  Qamden^  brought 
forward  hia.  motion /qr  a  new  trial,  v^hen  nearlv  the  same 
grounds  were  taken  by  him,  n^hich  he  had  urged  on  the 
trial,  with  this  additional  ground,  that  the  recitals  in  a  deed 
of  a  good  title  was  tantamount  to  a  covenant  that  the  seller 
W9S  lajwfuUy  jBe^e49  $;c.  and  that  such  recitals  and  the  ac- 
l^qofvjedgmenl  of  the  consideration  money,  raised  such  an 
l9lBlicfd,  Gpvei^ift  ip  law,  as  would  permit  the  defendant  to 
g^ye  evi^ei^e  to  ;the  contrary,  and  shew  that  the  grantor  was 
QQ(!}^^f^ly  s^is^4y  &C.  at  the  time  of  sale  2  which  wa^ 
t^pfiosed  by  ^r.  Deaa^  upon  siniilar  principles  to  those  he 
had  ofier^  at  Camden^  in  support  of  the  plaintiff's  action. 

A  majqrity  of  the  judges,  Grimke  and  Waties,  after 
hearing  the  arguments,  were  of  opinion,  that  the  testimony 
offered  on  the  part  of  the  defendant  should  have  been  per- 
mitted to  .have  gone  to  the  juxy,  upon  the  equitable  ground 
of  2L  failure  of  consideration. 
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\ 


That  it  had  been  determined  over  and  over  again,  that    Thompson 
wherever  there  was  a  deception  or  stfoilure  of  consideration^      M^Corti. 
it  vitiated  a  contract  from  what  cause  soever  it  might  arise.    ^^^""'^'^^^ 
That  this  was  a  good  ground  to  recover  back  money  which  of  *'i'L*iS?ate 
had  been  paid  away  on  such  a  contract,  which  had  failed  ;  ^'f^^^^fje 
and  if  so,  then  it  was  equally  as  good  a  ground  of  defence,  p&^e    ii. 
against  a  demand  of  money,  where  there  was  such  a  failure  Gray  and 

.  HandkinsofCt 

alleged.     1  hey  admitted  that  the  old  law  was  as  had  been  case,  vol  i. 
stated,  that  there  must  be  an  eviction  by  a  third  person,  to  ^1^'  ^rs. 
entide  a  defendant  to  go  over  against  the  grantor  or  person  ^^'^^  «*'*•* 
conveying,  which  made  a  circuity  of  actions  necessary  ; 
whereas,  the  mode  contended  for  by  the  defendant  in  this 
case,  prevented  the  multiplicity  of  actions.     That  many 
modem  improvements  had  been  made  upon  the  old  law, 
and  this  appeared  to  them  to  be  a  wise  one,  which  had  beeii 
much  encouraged  lately  by  courts  of  justice. 

Rule  for  a  new  trial  made  absolute,  but  to  be  without 
costs,  as  the  jury  had  found  agreeable  to  the  charge  of  the 
judge. 


CASES 


ARGUED  AND  DETERMINED 


IV   THE 


CONSTITUTIONAL  COURT  OF  APPEALS. 


or   THE 


5TATE  OF  SOUTH  CAROLINA. 


IN  THE  YEAR  1797. 


Chariettm      The   Executors  of  John  Ashe,  deceased,  against  The 
Diurict^T^.  Executors  of  A,  Livingston,  deceased. 

Mttmpnt  for      SPECIAL  actioD  on  die  case,  for  money  had  and  re- 

money    had  .       ,  ,   .      .^, 

ami  reeehHiti^  ceived  to  plain  tilt  8  use. 

money  paid^  I^  appeared  in  evidence  in  this  case  on  the  trial,  that  in  the 
by  mistfkelS  V^^^  ^^^8,  yosefi/i  Ashe,  the  father  of  yohn  Ashe  the  plain- 
a  i>nor  jiidR-  jijfg  testator,  had  sold  a  tract  of  land  at  HaddrilPs  Pointy 

nent   cregit- 

«>«f  not  know-  in  Chrht  Church  parish,  opposite  the  city  oiCharkston^  to 

injf  <»f  a  mort- 

p.jr(ri»T  which  onc  John  Berwick,  now  deceased,  for  the  sum  of  31,0C)0/« 

the  lands  sold  g.  i>im«n  •   i  ■•«         i  i 

•were  bound,  current  money,  tor  which  Mr.  Benvick  gave  his  bond,  and 
notMidsfied*'  ^  mortgage  of  the  land  to  secure  the  payment  of  the  coh- 
doeR"not**ktte  ^^^^raiion  money.  It  happened  in  the  hurry  and  confusion 
iuiienb7ni>t  of  the  war  at  that  day,  that  this  bond  and  mortgage  by 
record ;  any  some  means  or  other  got  mislaid,  and  never  were  put  updh 
terwAi-ds  roust  record,  (while  on  the  contrary  Mr.  Berwick  had  bis  deed 
this'prior^  i^  of  Conveyance  for  the  land,  duly  proved  and  recorded,) 

cambrancc. 
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and  they  were  not  found  tiD  the  year  1790,  or  1791,  near  Executors  of 
thirteen  years  afterwards  ;  when  they  were  discovered  in  a  v. 

trunk   among  a  number  of  old  papers,  which  had  been    ij^ng^. 
thrown  by  as  useless  trash.*  k^^^^^^^ 

In  the  mean  time,  however,  yohn  Berwici  died^  and  be-  ^f^^^^^jje  ^ 
ing  considerably  indebted  to  the  estate  of  Abraham  Livings  •^•*^»  -^V* 
stOTif  Nathaniel  Russell^  the  executor  of  Livingston^  brought  dOi.  MUey^^ 
a  suit  against  BerwicPs  executor,  and  obtained  a  judgment 
agsdnst  the  estate  in  Aprils  17B7*     In  January^  1788,  Tho' 
mas  Rivers  J  another  creditor  of  the  estate  of  Berwick^  ob- 
tained another  judgment  against  said  estate,  and  under 
this  junior  judgment  an  execution  issued  ;  by  virtue  of 
which,  the  sheriff  of  Charleston  district  seized  the  land  or 
plantation  at  HaddriWs  Pointy  which  had  been  mortgaged 
to  Joseph  Ashe  in  1778,  and  which  then  appeared  to  be 
without  any  incumbrances  whatever,  except  Mr*  RusaelPs 
prior  judgrDent  as  the  executor  of  Livingston*    Under  this 
execution  the  land  in  question  was,  in  Aprils  1778,  sold  at 
sheriff's  sale,  for  the  sum  of  1,625/.  2s.  6d*  sterling,  but  as 
Mr.  Russell  had  the  prior  lien  dn  the  land,  in  consequence 
of  his  first  judgment,  the  sheriff  paid  the  money  over  to 
him,  towards  the  satisfaction  of  the  debt  due  to  the  estate  of 
LivingstoTtf  and  Mr.  Russell^  in  his  turn,  paid  away  this 
money  in  discharge  of  the  debts  due  from  the  estate  of 
Livingston  to  its  creditors. 

Upon  the  discovery  of  this  bond  and  mortgage  from 
Berwick  to  Joseph  Ashe^  in  the  trunk  of  old  papers  in  1791, 
the  present  plaintiffs,  who  were  the  executors  of  John  Ashe^ 
who  was  the  executor  of  Joseph  Ashe^  the  mortgagee, 
thought  it  advisable  to  relinquish  their  right  under  the 
mortgage,  of  foreclosing  it,  and  proceeding  to  resell  the 
land ;  and,  therefore,  commenced  the  present  action  against 
the  executor  of  Livingston,  for  the  proceeds  of  the  sale 
which  had  been  paid  over  to  him,  as  for  so  much  paid  by 
mistake  to  their  use. 
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BxccutorB  of        The  Atto met/general  and  Mn  Holmes^  were  concerned 
V.  for  the  plaintifFs,  and  Mr.  Rutledge  and  Mr.  IVard^  for  the 

Executor  of      ,    -,      . 

Livingston,     detendiint. 

^^^^  '^         In  support  of  the  action  it  was  briefly  contended,  that  the 
has  his  choice  plainiiffs,  on  the  discovery  of  the  bond  and  mortgage,  had 

of  l\»'o  reme-     i-i.r  i-  »  \  •• 

dicfi,  where  their  chotce  of  two  remedies  ;  either  to  proceed  m  equity 

been^soio^tn'l  *°^  foreclose  the  mortgage  and  resell  the  land,  or  to  relin- 

fiiuTiff,  unficr  Quish  their  equity,  and  sue  at  common  law  for  the  proceeds 

tion  and  nio-  of  the  Sale,  or  value  of  the  land  in  the  hands  of  Livingstones 

ney  paid  away  i         i      i  •  .  r 

to  the  plain-  executor.  That  the)  had  preierred  this  latter  mode  of  pro- 
Uc  may  either  ceeding  in  oid.r  to  prevent  a  multiplicity  of  suits,  and 
quky^andfore-  .^^oid  a  heavy  expense  on  the  one  hand,  and  to  quiet  the 
rooitca**c  d  P^'"^^^*^'^  ^^  ^'^^  peaceable  possession  of  the  land  on  the 
p  against  the  other  :  and  the  rather,  because  he  had  made  considerable 

land,  or  he       . 

may  rciin-  improvements  upon  it  since  his  purchase.  They  admitted, 
and  go  on  at  that  the  defendant,  Mr.  Ritssell^  bad  an  apparent  right  to  re« 
proceeds  in  ceive  this  money  at  the  time  it  was  paid  over  to  him  by  the 
the  ilulniiir ^  sheriff  of  Charleston  district,  but  still  it  was  paid  over  under 
in  the  siiit,  to  a  mistaken  idea,  that  there  was  no  prior  incumbrance  on 

whomtliemo-  ^  * 

iiey  was  paid  the  land ;  whereas,  it  since  appeared  most  unquestionably, 
money  receiv.  that  it  had  been  mortgaged  to  Jostph  As/ie^  the  former  pro- 
e4to      use.    prJetor,  for  the  original  purchase-money;  not  one  shilling 
of  which  either  principal  or  interest  had  been  paid.     It 
would  therefore  be  manifestly  unjust  for  the  defendant  to 
retain  this  money  to  the  prejudice  of  the  plaintiffs,  as  they 
were,  upon  every  principle  of  justice  and  good  conscience, 
entided  to  the  same ;  and  in  support  of  their  claim  they  re- 
lied on  the  great  and  governing  principle  laid  down  by 
2  Surr.  1006.  Lord  Mansfield,  in  Moses  and  Macfarlane^s  case,  and  in 

4i?Mrr.  1984.  ,  ,  • 

many  other  cages  to  the  same  points 

Thai  this  action  will  lay  wherever  money  has  been  paid  by 
mistake^  or  upon  a  consideration  which  fails^  or  for  inoney 
got  through  fraud,  or  imposition,  or  extortion,  or  oppres- 
sion, or  in  one  word,  it  lies  for  momy  which  the  defendant 
ought  ex  aquo  et  bono  to  refund. 

Her^  they  observed,  they  did  not  mean  to  insinuate  that 
this  money  h^d  ever  come  unfairly  into  the  hands  of  Mr^ 
Russell^  the  executor  of  Livingston^  but  as  it  was  obviously 
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paid  to  him  under  a  mistaken  idea  that  he  was  justly  enti«  Eicraitors  of 

tied  to  it ;  when  in  fact  and  in  truth,  it  was  the  tight  of  the  v. 

plaintiffs'  testator  :  he  ought,  therefore,  in  justice,  no\fr  to  LKiugllon^ 

refund  it  and  pay  it  back,  as  the  mortgage  has  fully  evinced  s^^v^^*^ 
the  plaintiffs'  right  to  it ;  and  that  defendant  ought  not  cue 
aquo  €t  bono  to  retain  it  any  longer  in  his  hands. 

For  the  defendant,  the  counsel  admitted  the  general  prin- 
ciples of  law  in  support  of  the  action  for  money  had  and  re- 
ceived, as  laid  down  on  the  behalf  of  the  plaintiffs ;  con- 
tending, at  the  same  time,  that  there  were  several  strong  cir- 
cumstances in  this  case,  which  took  it  out  of  those  general 
rules,  and  made  it  a  very  different  one  from  any  of  the  cases 
relied  on»  In  the  first  place,  it  was  observed,  here  was  very 
great  laches  in  the  mortgagee  himself  in  not  recording  his 
mortgage,  which  had  occasioned  all  the  confusion  on  the 
present  occasion. 

Also  on  the  part  of  the  executor  after  the  death  of  Jo^ 
seph  AshCy  in  not  looking  for  this  bond  and  mortgage,  and 
producing  it  at  the  sheriff's  sale  of  the  land  ;  that  it  had 
been  said,  and  said  justly,  that  diligence  is  the  life  of  the 
law,  and  here  was  a  very  culpable  neglect. 

That  the  executor  of  Ashe  knew  of  the  sheriff's  sale,  and 
did  not  forbid  it,  but  stood  by  and  saw  it  go  on. 

And  lasdy,  it  was  contended,  that  the  defendant  had  paid 
away  this  money  out  of  his  hands  to  the  creditors  of  Living- 
stones  estate,  and  had  it  not  to  refund  ;  and  that  it  would 
be  unjust  to  make  him  chargeable,  after  having  done  his 
duty  in  payirtg  off  the  testator's  debts.  They  compared 
this  conduct  to  that  of  a  man  standing  by  and  seeing  ano*  2  *^tk,  82. 
ther  build  on  his  land,  knowing  his  right,  and  not  forbidding 
the  builder  from  going  on  :  also  to  a  first  mortc;agee,  per-  3  P,  ff'mt, 
mitting  a  mortgagor  to  keep  his  title  deeds  till  a  second 
mortgage  was  made,  without  giving  notice  of  his  first 
mortgage. 

Again  it  was  urged,  that  Mr.  Russell  wos  to  be  consi- 
dered as  an  agent  in  this  business,  in  receiving  and  paying 
away  this  money  without  notice  of  this  mortgage,  in  which 


84  CASES  DETERMINED  IN  THE  STATE 

Sxccuton  of  case  he  wa&  not  liable.     They  also  relied  on  Lady  Wind^ 
^'1*®        sor^s  case,*  where  it  is  laid  down,  that  this  action  will  not 

LiWhigrtlli.?^  lie  for  money  paid  to  an  agent,  who  pays  it  to  his  principal 

\^^>r%^    without  notice. 

*  E9p.  109.  They  also  relied  on  the  case  of  yacoi  Jacoba^  a  vendue 
^^'  master  in  Charkston^  who  had  paid  away  money  to  his  em- 

ployer, which  was  claimed  by  a  third  person,  who  after- 
wards proved  that  the  property  sold  belonged  to  him  ;  yet 
the  court  held,  as  it  was  paid  to  the  person  having  the  ap- 
parent right  without  notice,  he  was  not  liable. 

The  Attorney^xeneral^  in  reply,  acknowledged  the  doc- 
trine as  laid  down  between  principals  and  agents,  that  an 
action  would  not  lay  against  an  agent,  who  piud  away  mo- 
ney for  his  principal,  without  notice  ;  but  insisted  that  Mr. 
Russell^  in  the  present  case,  could  not  be  considered  as  a 
mere  agent  acting  for  a  principaL  The  money  was  paid 
to  him  as  the  executor  of  Livingston^  who  stood  an  his  tes- 
tator's shoeS)  as  one  receiving  all  his  testator's  rights,  and 
went  to  pay  off  his  debts.  The  action  in  this  case,  is  not 
brought  against  Nathaniel  Russell  in  his  own  right,  so  as  to 
make  him,  or  his  estate  liable  in  his  own  private  capacity, 
but  it  is  brought  against  him,  as  the  representative  of 
Livingston.  The  judgment  in  this  case  would  not  bind 
him,  or  his  estate,  but  the  estate  of  Livingston  ;  there 
was,  therefore,  no  similitude  or  analogy  between  him, 
and  a  mere  agent  of  a  third  person  in  esse.  On 
the  ground  of  laches  or  neglect,  which  had  been  so 
much  relied  on,  that  was  owing  to  an  accident  arising  in 
the  hurry  and  confusion  of  war,  which  raged  in  this  coun- 
try at  that  time,  and  owing  to  a  man^s  packing  up  his  pa- 
pers in  the  midst  of  tumult  and  arms,  and  afterwards  dying, 
before  he  had  an  opportunity  of  explaining  the  transaction, 
or  probably  before  he  himself  could  recollect  where  he  had 
deposited  them,  or  how  he  had  disposed  of  them  ;  but  how- 
ever the  accident  happened,  or  by  what  means  soever  it  was 
occasioned,  it  did  not  deprive  his  representatives  of  a  legal 
right ;  for  the  law  has  fixed  no  time,  nor  limited  any  period, 
within  which  he  was  bound  to  record  a  mortgage^  as  laid 
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down  in  the  case  of  Ashe  v.  Ashe:^  the  only  risk  he  ran,'  ExecutWof 
was  that  of  another  mortgage  being  given-  for  the  same  \  ^ 

land,  by  Berwick  ;  which,  if  it  had  been  first  recoidcd,   fj^Y^^^^ton^^ 
would  have  had  a  preference.    As  to  the  cases  quoted  from    s^^^^s^ 
Jbiyns  and  P.  Williams^  they  had  no  bearing  on  this  case,  *  Bay^t  Rep. 
because  they  are  predicated  on  a  knowledge  of  the  rights  RUeif\  edit 
and  standing  by  and  seeing  a  man  go  on  upon  mistaken 
principles,  and  not  giving  him  due  notice.    Here  the  execu- 
tor did  not  know  of  this  mortgage  at  the  time  of  the  she* 
riflF's  sale,  and  therefore  -was  ignorant  of  the  right  of  his 
testator*    He  had  no  authority  to  forbid  the  sale. 

Bay,  J«  in  charging  the  jury,  told  diem,  that  the  mort* 
gage  had  not  lost  its  lien,  or  binding  efficacy,  by  not  being 
put  on  record  ;  it  was  good,  and  nothing  could  impeach  it, 
unless  there  had  been  a  younger  mortgage  from  Berwick^ 
first  recorded. 

That  a  judgment  entered  up  against  a  mortgagor  subse- 
quent to  a  sale  and  prior  mortgage,  gave  no  sort  of  lien  or 
priority  whatever,  as  the  judgment  must  be  subject  to  all 
prior  incumbrances. 

That  there  did  not  appear  to  be  any  kind  even  of  pre- 
sumed assent  on  the  part  of  the  executor  of  Joseph  Ashe^  at 
the  sale,  as  he  was  then  ignorant  of  any  such  existing 
mortgage. 

That  this  money  being  paid  over  to  a  person  who  was 
not  entitled  to  it  by  law,  in  preference  to  the  mortgagee  io 
whom  it  of  right  belonged,  was  clearly  a  mistake  ;  and, 
therefore,  in  this  action,  ought  to  be  recovered  back,  upon 
the  broad  principles  of  equity  and  justice,  laid  down  in  the 
cases  quoted  by  the  plaintiffs*  counsel. 

That  if  the  defendanti  Mr.  Russell^  had  been  a  mere  a  mere  a^ent 
agent  for  receiving  and  paying  away  money,  then  under  the  ^^^^  ^^'^^ 
authority  of  Lady  Windsor*s  case,  and  also  on  that  of  JO'  "f^J  ^^^?^\^^ 
cohs^s  case,  the  action  could  not  be  maintainable  :  but  as  he  *'P?*  witboiit 

^  •    ^  notice,  IS  not 

represented  the  testator,  Livingstoriy  whose,  estate  had  re-  tingle  in  this 

action  for  mo- 
itey  had  and 

received^  ke.  but  an  executor  stands  in  the  shoes  of  his  testator,  and  the  deceased's  estate 

h  Uable  to  paj  b«ek  th«  mottey  received. 
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ExAjiitow  of   ceived  the  benefit  of  it,  that  estate  ought  to  refund  or  pay 
V  back  the  money. 

Excnilor  of 
I«I\'n{*sioii. 

.  The  jury,  after  retiring  a  short  time,  returned  a  verdict  to 
the  amount  of  the  money  received  by  the  defendants,  but 
without  interest* 


This  case  was  afterwards  taken  up  to  the  constitutional 
court  of  appeals,  on  a  motion  for  a  new  trial,  on  the  ground 
of  misdirection  in  the  presiding  judge,  in  his  charge  to  the 
jury,  which  was  fully  argued  by  counsel  on  both  sides  ; 
after  which  the  judges  declared  their  unanimous  assent  to 
the  legal  principles  laid  down  by  the  presiding  judge  on  the 
trial,  and  therefore  refused  the  motion  for  a  new  trial. 

Rule  dismissed. 

Present,  Burke,  Grimke  and  Bat. 


^.    .  William  Greenwood  aj^ainst  The  Executors  of 

DUtrictf\797,  PeTER  BoCQUET. 

"Where  lands  UPON  a  rule  on  the  sheriff  of  Charleston  district,  to 
mortga^bj  shew  cause,  why  moneys  in  his  hands  should  not  be  paid 
his^^tfe'.trml"  ^^^^  '^  sundry  prior  judgment  creditors,  according  to  their 

and  there  are   seniority, 
judgments    a-  ^ 

gainst   him.        The  case  was  briefly  as  follows.    Greenwood  had  a  mort- 

some    hefore 

and  others  af.  gage  ou  a  Valuable  house  and  lot  in  Charleston,  from  the  de« 
^ffp/«nr">«>-  c^^sed,  in  order  to  secure  a  large  sum  of  money  he  owed 
shcrifTshamU  ^^^  >  ^^^  there  were  several  judgments  prior  to  this  mort- 
saiM^f*^?    S^g^j  entered  up  against  the  deceased,  in  his  life-time, 

personal  pro- 
perty, shall  be  appropriated  in  the  first  place  to  the  satisfaction  of  the  elder  judgments,  to 
as  to    leave  the  mortgaged   premises,  ud incumbered,    to   go   towards  satisfaction  of  the 
mortgage  money. 
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which  bound  his  landed  property,  and  which  were  unsa-  Greenwood 
tisfied  at  the  time  when  this  mortgage  was  given  to  Green-  Executtsra  of 
rvood.  After  the  date  of  this  mortgage,  sundr)*  other  credit-  *^'*"'^ 
ors  pressed  the  deceased  for  money,  and  obtained  judg- 
ments against  him  in  like  manner ;  soon  after  which  B,,cquet 
departed  this  life,  leaving  all  these  judgments',  as  well  as 
the  mortgage,  unsettled. 

The  prior  judgment  creditors  being  perfectly  secure, 
were  not  very  pressing  for  their  money ;  but  some  of  the 
later  judgment  creditors,  fearing  there  might  be  a  defi- 
ciency,  pressed  executions  against  the  estate  after  the  testa- 
tor's death  ;  in  consequence  of  which,  a  number  of  negroe^ 
belonging  to  the  estate  were  sold  to  a  considerable  amount, 
fully  sufficient,  if  not  more,  than  was  competent  to  pay  off 
all  the  prior  judgment  creditors,  and  to  leave  a  small  surplus 
towards  some  of  the  junior  ones.  In  this  situation  the  junior 
creditors  had  ruled  the  sheriff  to  pay  over  what  moneys  he 
had  in  his  hands,  arising  from  the  sales  of  the  negroes  and 
other  personal  estate  of  the  deceased,  towards  the  discharge 
of  their  younger  judgments.  Greenwood^tXia^  apprized  of 
the  intention  of  these  later  creditors,  to  get  the  mone}'s  ari- 
sing from  the  sales  of  the  personal  estate  into  their  hands, 
which  would  leave  the  mortgaged  premises  liable  to  the  pay- 
ment of  the  elder  judgments,  and  probably  defeat  him  ulti- 
mately of  the  benefit  of  his  mortgage,  applied  for  and  ob- 
tained a  rule  on  the  sheriff,  to  shew  cause,  why  he  did  not 
apply  the  moneys  in  his  hands  towards  the  payment  of  the 
elder  judgments,  according  to  their  seniority,  which  would 
leave  the  mortgaged  premises  free  from  prior  incumbrances, 
and  liable  only  to  the  lien  of  his  mortgage  ;  so  that  all  these 
rules  on  the  sheriff  came  before  the  court  at  the  same  time, 
to  determine  how  the  moneys  should  be  marshalled,  and 
paid  among  the  different  creditors  agreeably  to  law. 

This  cause  was  argued  by  Mr.  E.  Rutkdge^  in  favour  of 
the  present  applicant,  Mr.  Greenwood^  and  by  Mr.  ford^  oa 
the  part  of  the  younger  creditors. 
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Greenwood  For  the  plaintiff  it  was  argued^  that  the  sheriff  was  bound 
Exeeuton  of  by  law,  whenever  he  had  moneys  in  his  hands  arising  from 

VjJf^^'^TiL'  *^^  made  by  virtue  of  executions,  to  pay  off  the  eldest 
judgments  and  executions  first.  I'hat  he  was  bound  at  his 
peril  to  take  notice  of  prior  judgments  on  record  first,  and 
pay  them  off  in  rotation,  beginning  at  the  eldest,  and  so  on, 
agreeable  to  their  dates,  and  if  he  did  not  an  action  would 
lie  against  hinu  That  it  would  be  an  abuse  of  the  process 
of  the  court,  to  suffer  the  sheriff  to  appropriate  the  moneys 
in  his  hands  arising  from  the  sales  of  the  personal  estates  of 
the  deceased,  towards  the  payment  of  younger  execu- 
tions, while  there  were  elder  ones,  or  prior  judgments 
unsatisfied  ;  and  then  to  go  on,  and  sell  the  real  estate,  to 
the  prejudice  of  a  bonajide  mortgage  creditor,  to  pay  off 
those  elder  judgments ;  that  the  younger  judgments  were 
inferior  in  degree  to  the  prior  mortgage,  atid  ought  not  upon 
any  principle  to  have  a  preference  to  tlie  mortgage  ;  where- 
as, by  this  kind  of  management  contemplated  by  the  younger 
creditors,  it  would  really  have  this  effect,  which  he  hoped 
the  court  would  prevent. 

On  behalf  of  the  younger  creditors,  it  was  said,  that  they 
were  not  to  know  whether  the  elder  judgments  were  paid 
or  unsatisfied  ;  they  had  been  laying  over  for  many  years, 
and  for  aught  that  appears  in  the  office  of  the  sheriff,  they 
may  have  been  paid  off,  though  no  satisfaction  appears  upon 
record.  It  was  alleged  that  they  had  not  been  negligent, 
but  had  used  all  due  diligence  ;  they  had  lodged  executions 
in  the  hands  of  the  sheriff,  and  by  virtue  of  them  the  negroes 
had  been  sold,  and  they  were  regular  in  calling  upon  the 
sheriff  for  the  moneys  in  his  hands,  arising  from  the  sales 
under  their  own  executions.  That  diey  had  nothing  to  do 
with  Mr.  Greenwood,  or  his  mortgage,  and  considered  his 
interference  as  officious,  and  calculated  to  impede  and  delay 
diem  in  the  recovery  of  their  just  and  legal  claims.  That 
he  had  no  right  or  authority  to  call  upon  the  sheriff  by  rule 
of  court,  as  he  was  not  in  court  by  record  ;  and  still  less 
had  a  right  to  rule  the  sheriff  to  pay  moneys  over  to  parties^ 
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who  had  not  claimed  it  themselveB.  and  who  were  in  court    Gf«eiiwood 

V. 

on  record,  and  competent  to  apply.  Exeouton  of 

Per  Curiam*     There  can  be  no  doubt,  but  that  the  sheriff  see  the  case 
2$  bound  to  pay  off  all  judgments  on  record  first,  agreeable  xorm^^'^  ^ 
to  their  seniority  ;  and  it  had  been  so  ruled  in  this  court,  ^^y*^  ^^A 
over  and  over  again ;  and  it  was  very  immaterial  from  AsVei/»  edit. 
what  source  the  money  arose,  that  came  into  the  defendants'  Smj)e8  and 
hands ;  whether  from  the  sale  of  real,  or  personal  estate,  e^ae^'^ibid,  p» 
That  in  the  present  instance,  if  this  general  rule  was  de«  ^^' 
parted  from,  it  might  have  the  effect  in  case  of  an  eventual 
deficiency  of  assets,  of  cutting  off  the  plaintiff,  Mr.  Green^ 
woodj  from  the  benefit  of  his  mortgage  entirely,  or  driving 
him  into  equity,  for  relief;  for  if  the  moneys  in  the  sheriff's 
hands,  were  ordered  to  be  paid  over  to  the  younger  credit* 
ors,  as  contended  for,  it  might  happen  that  nothing  elsft 
would  be  left,  but  the  mortgaged  premises,  to  pay  off  and 
satisfy  the  elder  judgment  creditors,  which  would  certsunly 
be  very  unjust,  as  the  mortgage  had  a  preference  to  all  the 
younger  judgments*    To  avoid,  therefore,  any  injustice  or 
delay  to  any  of  the. parties,  and  to  preserve  all  their  just 
rights  unimpaired,  the  court  was  unanimously  of  opinion, 
that  the  moneys  in  the  sheriff^s  hands,  should  in  the  first 
place  be  paid  over  to  the  prior  judgment  creditors,  or 
deposited  in  court  for  their  use^  and  the  balance,  if  any  af- 
terwards, be  applied  to  the  junior  creditors.    This  would 
leave  all  the  parties  in  the  true  situation  where  a  court  of 
equity  would  place  them,  if  either  of  them  had  been  forced 
into  that  court  for  relief* 

Present,  Bvitcs,  Grixxe^  and  Bat. 
vot.  n.  M 


\ 
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dtarUtton.  Abercrohbie  against  Marshall. 

Di8tnct,\797. 

AshcrifTisii-       UPON  a  rule  on  the  sheriff  of  Charkston  district,  to 

able    for  mo-  /?      /•  i  •       j     . 

ney  paid  into  retum  a  ^.  Ja*  and  to  pay  over  moneys  received  thereon. 

cierk^in   his  'I'he  sheriff  oo  shewing  cause,  stated  to  the  court,  that 

embezzlcs^k^  ^^  money  in  this  case,  was  paid  by  the  defendant  to  a 

ftUivougii    he  cieyjt  in  his  office,  who  was  not  authorized  to  receive  money, 

may  not  have  '  •" 

been  auihori-  and  that  he  had  made  use  of  it, 

led  to  receive 

it ;   the  bare       The  defendant's  affidavit  was  produced  and  read,  m 

m  ft  public  si-  which  he  deposed,  that  on  hearing  that  an  execution  had 

him  respond-  l^^^  lodged  in  the  sheriff's  office  against  him,  he  went  and 

*^'  got  a  statement  of  the  debt  and  costs  from  one  Mitchell^  a 

clerk  in  the  sheriff's  office,  and  paid  him  the  money,  and 

took  his  receipt  for  it  on  behalf  of  the  sheriff. 

The  sheriff  then  further  stated,  that  in  the  routine  of  the 
duties  of  his  office,  he  bad  deputies  to  serve  writs,  and  the 
processes  of  the  court,  and  to  do  out  door  business  ;  a  book- 
keeper, and  one  confidential  clerk,  who  ¥ras  his  cashier,  and 
who  only  was  empowered  to  receive  money  ;  and  that  this 
inoney  was  paid  to  his  book*keeper,  and  not  to  the  clerk 
who  was  authorized  to  receive  money,  8cc. 

Mr«.  Desaitssurcj  on  behalf  of  the  sheriff,  contended,  that 
the  defendant  paid  this  money  at  his  own  risk,  as  the  book- 
keeper  was  not  authorized  to  receive  money  in  the  sherifi^s 
office ;  ami  compared  this  case  to  that  of  master  and  ser* 
vant,  where  the  master  was  liable  for  the  acts  of  his  servant 
only,  as  far  as  he  was  entrusted  by  him,  and  no  further. 
Also  to  that  of  attorney  and  principal,  where  the  acts  of  an 
attorney  were  binding  on  his  principal,  no  further  than  he 
was  empowered  or  authorized.  3  Bac»  Abn  tit.  Master  and 
Servant.  562.    *SVz/i.  27* 

Sed  per  Curiamm  The  sherifi^s  office  is  a  public  office, 
and  one  of  great  trust ;  always  open  for  the  transaction  of 
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public  business,  and  none  but  trust  worthy  persons  should  AbeiwoniWe 
be  employed  in  such  an  office.  The  act  of  placing  a  clerk  Marshall. 
in  such  an  office  implies  a  trust,  and  holds  out  to  the  world 
an  idea,  that  he  is  a  proper  person  to  transact  business  with, 
in  the  line  of  the  sheriff's  office :  and  if  a  sberiiF  will  place  a 
man  in  such  a  situatiooi  unworthy  of  his  confidence^  he 
should  answer  for  it ;  the  public  ought  not  to  be  deceived  by 
it.  There  is  a  wide  difference  between  the  private  transac- 
tions of  mraster  and  servant,  where  the  master  shall  only  be 
liable  as  far  as  he  trusts  his  servant,  and  the  conducting  of 
a  public  office  for  the  business  of  the  world. 

Rule  made  absolute  on  the  sheriff,  to  pay  the  money  into 

court  for  the  use  of  the  plaintiff. 

Present,  Burke,  Grimkb  and  Bat. 


Stephen  Shackeltord  azarnst  James  Barrow.  Columbia, 

^  ^  JlpiHl,  1797. 

DEBT  on  bond  to  make  titles  to  land.  In  mutaai  eo. 

This  was  a  case  tried  in  Georgftctvn  district,  before  pajment    or 

w  .  _     "I  pcrforniance 

DAY  J   J.  j,y   Ojjg    pg,^^^ 

It  appeared  in  evidence,  that  the  defendant  was,  by  the  ™«I*^«  •»  *'Ji»- 

t^r  '  '     '  gation  o«  the 

condition  of  the  bond,  tb  make  good  tides  to  three  tracts  of  o^*»«p    P*rty 

,        '        ,     ,  ,  lt>       perform 

land,  but  no  time  was  mentioned  within  which  they  were  iiu   covenaur 

without  a  (!e- 

to  be  made.  mand. 

That  the  plaintiff  soon  after  paid  the  defendant  the  con« 
sideration  money,  but  he  could  not  make  the  tides  to  the 
land,  as  there  were  unsatisfied  judgments  against  him,  to 
more  than  the  value  of  the  land  ;  whereupon  the  plaintiff 
brought  his  action  on  the  bond. 

Mr.  Falconer^  for  the  defendant,  insisted  that  this  action 
would  not  lie,  as  no  demand  of  titles  had  been  made  on  the 
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ShaekcUbrd  defendant  before  the  siiit  was  commenced,  and  that  the  de* 
Barrow.  fendant  in  such  case,  had  all  his  life-ttme  to  perform  his  co> 
venant,  unless  it  had  been  hastened  by  such  demand.  The 
judge  overruled  the  objection,  on  the  ground  that  the  pay- 
ment of  the  consideradon  money,  raised  the  obligation  on 
the  part  of  the  defendant,  to  make  the  titles  at  his  peril ; 
and  that  there  was  no  need  of  a  demand,.where  such  obliga- 
tion had  commenced. 

The  case  then  went  to  the  jury,  who,  notwithstanding  this 
decision  of  the  court,  found  for  the  defendanu  This  was 
jtherefore  a  motion  for  ia  new  trial,  on  the  ground  that  the 
verdict  was  against  law,  and  the  opinion  of  the  judge  who 
tried  the  cause. 

After  hearing  arguments  for  and  agsdnst  this  motion,  the 

court  was  unanimously  of  opinion,  that  a  new  trial  should 

be  granted  ;  as  the  verdict  was  against  law,  as  weU  as  the 

charge  of  the  judge  who  tried  the  cause.    That  where  there 

are  mutual  covenants  to  be  performed  on  both  sides,  and  no 

time  is  fixed  for  performance,  in  such  case  eidier  party 

may  hasten  it  by  demand,  or  by  payment,  or  by  tender  and 

refusal;  but  wh6re  one  of  the  parties  performs  hu  part 

iiiUy,  from  that  moment  the  other  party  is  bound  to  fulfil 

his  part  of  it,  in  like»manner.     It  is  then  that  the  obligation 

commences,  in  a  moral,  as  well  as  in  a  legal  point  of  view, 

on  the  part  of  the  one  who  has  not  performed  his  covenant ; 

and  where  an  obligation  has  commenced,  the  party  is  bound 

to  perform  it  at  his  peril  afterwards. 

Present,  Burke,  Grimke,  Waties  and  Bat. 
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JosiAH  Canty  agaimt  Thomab  Sumtek.  ?**f^?!L 

DEBT  on  bond. 

1  his  was  a  case  tried  at  Camden^  in  which  it  appeared    The  oUigee 
that  the  bond  in  question  had  been  assigned  over  by  jfosiah  incompetent 
Canty  J  the  present  nominal  plaintiiF,  to  y&hn  C.  Smithy  who  p^oTe  pfty- 
was  the  real  bonajide  holder  ;  and  that  on  the  trial,  Josiah  ^^^^^^ 
Canty  was  called  upon  by  defendant  to  prove  payment  of  this  "K^t  <tf  the 
bond.  He  was  objected  to  as  an  incompetent  witness,  as  his. 
testimony  would  go  to  impeach  a  security,  which  he  had 
given ;  the  bond  had  been  transferred  by  him  to  John  C' 
Smithy  in  the  way  of  trade  for  a  valuable  consideration ; 
and  to  suffer  him  to  give  evidence  of  payment,  would  go  to 
destroy  the  validity  of  the  bond,  by  shewing  there  was  no- 
dling  due  on  it. 

The  courts  of  justice  had  frequendy  laid  it  down,  as  an 
invariable  maxim,  that  no  man  shall  be  suffered  to  invali-  |  j)^^^^  ^^ 
date  his  own  instrument ;  if  it  were  otherwise,  the  con»  ^'»  ^^» 
sequence  would  be  very  prejudicial  to  commerce,  and 
would  go  to  destroy  that  confidence  wluch  men  repose  in 
each  other,  in  their  mutual  transactions  together;  which 
objection  the  court  sustained.  The  case  then  went  to  the 
jury,  and  there  was  a  verdict  for  the  plaintiff. 

The  case  was  afterwards  taken  up  to  the  court  of  ap* 
peals  at  Columbia^  upon  a  motion  for  a  new  trial,  on  the 
ground  of  misdirection,  but  it  was  refused  by  the  judges 
unanimously. 

Present,  Burke,  Grimke,  Waties  and  Bat. 
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Columbia,  MoSES  TboMPSON  asroilUi  ToHN  MaLLET. 

If  a  j  ury  take      THIS  was  a  case  taken  up  from  Columbia  to  Camderu  on  a 

upon      them-  ^  ^  * 

•ehes  to  eta-  motioo  for  a  Qcw  trial,  on  the  ground  of  misbehaviour  in 

inuie    a    wit-  , 

nen  after         the  jury. 

toThdr'room       From  an  affidavit  made  by  Daniel  Brtrum^  it  appeared 

wJand  foTl!  ^^"^  ^^  y^  ^^^^  ^^X  ^^  ^^^^  ^^  court  and  retired  into 
new  trial.        th^ir  room,  had  taken  upon  them  to  send  for  and  examine  ^ 

a  witness,  who  had  not  been  sworn  and  examined  in  court, 

without  the  leave  of  the  court,  or  consent  of  the  parties,  or 

their  attorneys  ;  though  this  was  not  known  at  the  time  their 

verdict  was  received  and  recorded  in  court,  but  came  out 

after  they  had  been  discharged. 

caiw'? jS^'       The  judges,  without  argument,  ordered   a  new  trial, 

Eaaayty  t4.      without  costs  ;  observing,  that  this  was  very  reprehensible 

conduct  on  the  part  of  the  jury,  for  which  they  had  deserv- 

ed  to  be  fined,  if  it  had  been  known  to  the  court  before  they 

were  discharged. 

Present,  Burke,  Grimke,  Waties  and  Bat. 


Cobimiria,  FREDERICK  SESSIONS  affoinst  GeORCE  BaRFIELD* 

Jpril,  1797. 

Where  arbi-  THIS  WRs  an  acUon  of  debt  on  an  awards   tried  at 

upon  them  to  Georgetown^  in  which  there  was  a  verdict  for  the  plaintiiT. 

ward  on^other  ^^  ^^  afterwards  taken  up  to  the  constitutional  court  of 

those 'sobmir-  ^PP^^^*>  *^  Columbia^' oix  a  motion  for  a  new  trial, 

ted  to  them  In  this  casc.  the  bond  of  submission  was  to  abide  and 

by   the  bond  r  • 

of  submission  perform  the  arbitrament  of  the  arbitrators  therein  named, 

it   is    a  good 

l^und  to  set 

aside^  the  award.    Xo^  parol  proof  shouM  be  admitted  to  Tarj  the  import  of  the  terms  of 

submission  mentioned  in  the  condition  of  such  bond. 
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of  and  concerning  a  dispute  about  a  horse  sold  under  cm  exe* 
cution.  The  arbitrators,  however,  took  upon  them  to  make 
their  awanl  about  other  matters,  than  the  dispute  about  the 
hirse^  not  mentioned  in  the  condition  of  the  bond*  On  the 
trial,  parol  testimony  was  admitted,  to  pix^ve  that  it  was  the 
intention  of  the  parties  to  submit  those  other  matters,  al- 
though not  fully  expressed  in  the  condition  of  the  bond, 
which  induced  the  jury  to  find  in  favour  of  the  plaintiff* 
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Barfield. 


Mr.  Fakoner^  in  support  of  the  motion  for  the  new  trial, 
on  the  part  of  the  defendant,  contended,  that  no  parol  testi* 
mony  ought  to  have  been  allowed,  to  prove  any  matter,  not 
particularly  mentioned  in  the  condition  of  the  bond,  or  in 
any  wise  to  vary  the  t;enor  of  it.  It  ought  to  speak  for 
itself.  That  at  all  events,  Mr.  Barfield^  his  client,  was 
only  a  surety  to  the  bond,  no  wise  concerned  in  the  origin- 
al dispute,  therefore  he  never  could  be  chargeable  for  the 
intent  or  meaning  of  the  principal,  or  for  any  thing  not  ex- 
pressed in  the  bond  ;  otherwise,  every  security  might  be 
entrapped.  That  a  contrary  doctrine,  would  cut  up  the 
statute  of  frauds  by  the  roots,  and  set  every  thing  afloat, 
which  had  been  fixed  and  rendered  certain,  by  that  act ; 
and  for  that  purpose,  cited  3  WilU  539*  Ibid.  371.  1  Will. 
34.    Powell  on  Contracts^  431.  1  Bac.  139.  142.  158* 

Mr.  Johnson^  in  reply,  observed,  that  the  variance  arose 
from  a  mistake  in  terms,  and  that  the  parol  testimony  was 
admitted  to  explain  the  meaning  of  those  terms,  which  the 
court  would  always  permit  in  cases  of  ambiguity  :  he  ad- 
mitted in  the  fullest  force,  the  dangerous  tendency  of  suf- 
fering parol  testimony  to  contradict  or  alter  any  deed 
whatever  ;  that  the  statute  of  frauds  was  a  wise  and  salu- 
tary act,  and  should  not  be  impugned  in  any  case  ;  but  in- 
sisted, there  was  no  such  contradiction  before  the  court. 


By  the  Court.     It  would  be  a  most  dangerous  thing  to 
suffer  either  principab  or  their  sureties  to  be  surprised^  by 
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any  evidence  to  prove  that  any  other  matters  were  aub- 
mitted  by  arbitration  bonds,  than  those  expressed  in,  th« 
condition  of  such  bond,  or  so  to  explain  the  meaning  of  the 
parties,  as  to  make  the  least  variation  from  the  import  of  the 
terms  of  the  submission.  The  court  therefore  was  of  opi* 
nioD,  that  it.  was  improper  to  permit  any  parol  testimony  to 
be  admitted,  in  order  to  explain  the  intent  and  meaning  of 
the  parties  to  the  arUtration  bonds*  The  terms  of  submis* 
slon  ought  to  be  plain  and  explicit,  as  to  the  object  and  de- 
sign of  them  ;  and  it  is  much  better  to  let  the  time  run  out 
and  expire,  within  which  awards  are  to  be  made,  than  to  in* 
troduce  a  principle  of  so  dangerous  a  tendency,  as  the  one 
contended  for  by  the  plaindif  on  the  present  occasion  ;  as 
in  the  end  it  might  defeat  the  statute  of  frauds* 


Rule  for  a  new  trial  made  absolute. 

Present,  Burke,  Grimke,  Waties  and  Bat. 

N.  B.  This  was  tlie  second  new  trial  which  was  ordered 
in  this  case,  there  having  been  a  former  one,  on  account  of 
the  jury  finding  against  the  terms  of  the  submission. 


'Charleston  TuE  StATS  against  DoCTOR  FrASSR. 

Dutnc(,\T97. 

In  all  roisde-       UPON  an  indictment  for  a  misdemeanor. 
dcfcn<iant  m        Doctor  Froser  being  a  royalist  in  the  course  of  the  revo« 
impariancr  *"  lutionary  war,  was  put  upon  the  confiscation  list,  and  return* 
Text  succcmU  ^^ '°  Carolina,  where  his  family  and  friends  were,  without 

the  *^TIict-**"^  ^^^  "^"^^  '**^^^8  tsktn  off  this  list,  contrary  to  one  of  tha 
xneiitisronnd.  clauscs  of  the  act  of  confiscation  and  banishment. 

^  No  prosecu- 
tion to  be  com- 
menced for  any  pennliy^  Jtne,  or  forfeiture,  nnder  any  act  of  auembbf,  anlca  comaeaeed 
'within  six  months  after  the  ofTenee  has  been  eommitted. 
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Somcthne  after  his  return,  information  was  given  to  tfa«  The  Sute 
govemor,  who  canaed  him  to  be  taketk  up  and  inhprisotied,  Fi-aser. 
far  tbia  return  contrary  to  the  terms  of  the  aot«  A  bill  of 
iodictraent  was  given  out  and  found  agadnst  him,  and  a  mo* 
tioQ  was  made  by  his  counsel)  Mr.  Parker^  kr  leave  to  tra* 
irerse.thi«  bxHt  as  a  matter  of  right  uotil  the  next  succeed- 
ing cooct  s  which  was  opposed  by  tik9  Atiomey»6eneral^  whd 
cmtendedf  that  tins  being  what  the  law  teims  a  high  mis*>  . 
demeanor,  a  return  from  banishment  for  treason,  the  de- 
fendant was  not  entided  to  the  same  indulgence,  as  in  cases 
lif  inferior  misdemeanors.  That  the  oiFence  and  punish- 
ment being  dearly  pointed  out  by  the  act,  dl  that  was  ne^- 
cessary,  was,  to  identify  the  defendant's  person^  which  net^ 
ther  required  much  time  nor  deliberation.  That  it  was  the 
policy  of  the  act  to  do  speedy  justice  in  such  cases,  and  to 
avoid  delay  as  much  av  possible. 

To  this  it  was  replied,  on  behalf  of  the  defendant,  that 
the  higher  the  law  considered  the  misdemeanor,  the  greater 
die  necessity  of  having  a  reasonable  time  allowed  for  his 
defence  ;  that  there  was  no  crime  so  great,  or  punishment 
00  instantaneous,  but  the  court  would  grant  this  indulgence^ 
where  they  saw  the  justice  of  the  case  required  it.  That  the 
act  in  question  wa^  a  war  regulation,  one  passed  flagrante 
kOoj  and  little  suited  to  the  day  of  peace  and  tranquillity. 
That  no  danger  could  be  expected  to  the  state  at  this  day, 
flrom  the  few  solitary  individuals  who  had  returned  con* 
trary  to  the  terms  of  this  act.     That  the  passions  and  re- 
sentments of  men  of  «A  descriptions,  had  happily  subsided  ; 
and  with  them,  the  principles  of  the  government  itself  had 
velaxed  ;  for  to  die  honour  of  the  state,  there  had  not  been 
one  single  instance,  in  which  it  had  refused  to  take  these 
unfortunate  men  off  the  banishment  act,  where  an  applica- 
iien  had  been  made  to  the  legislature.    That  the  defendant 
in  thia  case,  had  intended  to  throw  himself  upon  the  libe- 
rality of  the  government  upon  this  occasion  ;  but  was  ap- 
prehended and  taken  up,  before  he  had  an  opportunity  of 

Vol.  n.  ^ 
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The  SUte 

T. 

Fraser. 


doing  so.  That  the  treaty  of  peace  with  Great  Britain^  itod 
the  return  of  harmony  lietween  the  two  countries,  had  89 
far  changed  the  relative  situation  of  the  two  governments^  v 
as  to  induce  them  to  bury  for  ever  in  oUivion,  all  that  had 
passed  in  the  struggle  for  independence  ;'  and  as  Jmerka 
had  been  so  great  a  gainer  by  the  revoluuonavy  contest,  she 
ought  not  to  be  the  last  in  liberality  towards  those  who  dif* 
fered  in  polidcai  sentiments  from  the  majority  of 
former  fdlow-ciuzens* 


4    BUtch. 

CvfNfll.  34S* 


Grimkb  and  Bat  were  of  opinion,  that  they  could  nol 
in  justice  refuse  this  motion  ;  that  the  law  had  laid  down 
no  distinction  between  great  and  small  misdemeanors ;  they 
were  all  put  upon  the  same  fooling  ;  and  it  had  been  the 
uniform  practice  of  this  court  from:  time  immemorial,  to 
grant  this  reasonable  indulgence,  to  men  to  prepare  for  their 
defence  in  every  case  of  a  misdemeanor  whatever* 


iSfe  the    Mt 

wuMed     in 
l74M,  p.  St6. 
•f  the  PublU 
JSmt$. 


Waties,  J*  afterwards  came  into  court  and  fully  con* 
curred  in  this  opinion*  He  also  mentioned  the  case  of  a 
man  who  had  been  indicated  for  murdering  a  negro,  which 
was  the  highest  species  of  misdemeanor  known  in  our  laws, 
who  was  allowed  a  term  to  plead^  and  prepare  for  his  de- 
fence. The  motion  was  therefore  granted,  and  Doctor 
Fraser  was  admitted  to  bail.  At  the  next  succeeding 
court  he  was  discharged  from  the  indictment ;  the  prosecu- 
tion not  being  commenced  within  six  months  after  the  of- 
fence was  committed,  {u  e.  his  return.) 

This  act  after  reciting  that  *^  whereas  many  acU  of  tins 
*^  province  (now  state)  had  passed  impoung  penalties  and 
^^  forfeitures  upon  offenders  against  such  acts  without  U» 
**  miting  any  time  for  commencing  prosecuticHis  against 
*^  such  offenders  ;"  the  act  then  goes  on  and  dedapes  that 
in  :dl  and  every  case,  ^  where  zay  penalty^  fiasy  or  f orfeitutis 
^  whatever  hath  beetiy  or  shdl  hereafter  be  inflicted^  or  in^ 
^  posed  by  any  act  or  acts  of  the  general  assembly  of  this 
'^  province,  (now  state)  already  passtdy  or  to  be  passed^  and 
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^  the  time  for  prosecmmg  such  ofiender  or  offenders,  is  not 
^  therein  provided,  no  information,  action,  suit  or  prosecu- 
^  tion,  shaU  be  had,  issued,  brought,  or  commenced  agmnst 
^  the  offender t>r  offenders  against  any  such  actor  acts,  un* 
*^  less  the  same  be  done  within  six  months^  after  the  time 
'^  when  the  offence  shall  he  committed;  and  all  and  every 
^  oflbnder,  or  offenders  against  any  such  act  or  acts,  shaQ 
^  not  from  thenceforth  foe  subject  or  liable  to  any  pemAy^ 
^fine  or  forfeiture^  which  may  be  thereby  inflicted  or  impo- 
^  sed,  any  law,  usage  or  custom  to  the  contrary  notwith- 
^  standing.  This  to  be  deemed  a  public  act,'*  &c.  &c«  &c. 
*  In  the  confiscation  act  there  was  no  time  limited  for  com* 
mencing  any  prosecution  for  any  offence  against  that  act ;  it 
Wastherefore  under  a  fair  construction  of  the  act  of  1748, 
that  the  defendant  in  this  case  was  finally  discharged* 

Present,  Grimke,  Waties  and  Bat* 


The  State  against  Bernard  Ripfoit,  marUttcji^ 

UPON  an  indictment  for  receiving  3tolen  goods,  in  the 
iourt  of  sessions. 

The  defendant  was  convicted  on  this  indictment,  and 
Mr.  Marshall  gave  notice  of  a  motion  for  a  new  trial  at  the 
next  constitutional  court  of  appeals,  on  the  grounds  that  the 
juiy  had  found  a  verdict  9gainst  law  and  evidence. 

At^a  meeting  of  the  next  constitutional  court  of  appeals, 
)ilr.  Marshall  moved  for  leave  to  go  into  the  consideration 
of  his  motion  for  the  new  trial,  which  was  opposed  by  the 
4itomey^eneraly  because  the  defendant  was  not  present  Xm 
ld>ide  $he  sentence  of  the  court,  in  ca^e  the  motion  should 
ly  overruled »  and  the  rather  becaufte^  he  h^A  been  admitted 
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The  State  to  bail  befeiT  his  trial,  but  as  soon  as  he  had  heard  the  yefw 
Rippon.  ^^^  against  him,  he  had  slipped  ottt  of  court,  and  had  since 
concealed  himself*  He  observed,  that  the  court  had  laid 
down  a  rule,  not  to  hear  any  motion  in  arrest  of  judgmedtp 
or  for  a  new  trial,  in  any  case  where  either  imprisonment  or 
infamous  corporal  punishment  was  to  be  awarded^  unless 
Ae  defendant,  or  person  convicted,  was  presem  and  in  cus- 
tody of  the  sheriff,  ready  to  sufff  r  or  abide  whatever  sen« 
tence  the  court,  after  the  final  determination  of  the  case, 
might  think  proper  to  inflict.  For  if  this  was  not  the  tmi« 
form  practice  of  the  court,  it  was  easy  to  foresee  that  everf 
culprit  who  dreaded  confinement,  or  other  corp(M^  pmiislw 
ment,  would  in  every  case  move  for  a  new  trial,  or  in  arrest 
of  judgment,  and  if  he  was  not  within  the  four  wdils  of  a 
prison,  he  would  speculate  afterwards  on  tlie  chances  for  of 
against  him  on  the  event  of  such  motion,  and  appear  or  ab- 
scond, as  it  suited  him.  For  it  was  well  known  there  was 
nothing  a  man  would  not  do,  rather  than  suffer  infamous 
punishment,  and  very  few  would  submit  to  imprisonment 
if  he  could  get  ofT.-  In  the  present  case,  our  act  of  the 
legislature  was  a  very  severe  one  against  offences  of  this 
kind,  and  inflicted  the  pillory,  fine,  and  imprisonment.  It 
was  not  discretionary  in  the  court,  to  inflict  the  one  or  the 
other,  as  it  thought  proper  ;  but  was  imperative  as  to  the 
whole  ;  though  the  time  and  the  amount  were  left  discre- 
donary,  yet  the  nature  and  quality  of  the  punishment  could 
not  be  altered  or  changed.  Under  those  circumstances,  he 
said,  it  would  be  trifling  with  the  time  and  dignity  of  the 
court,  to  go  into  and  determine  such  motions  as  the  pre-* 
sent,  without  the  power  of  doing  complete  justice  to  the 
public  as  well  as  to  the  individual* 

The  court,  after  consultation,  was  of  opinion,  that  the  rule 
of  practice  laid  down  in  these  kind  of  criminal  cases,  and 
which  had  been  long  acquiesced  in,  could  not  be  dispensed 
with.  That  wherever  corporal  punishment  was  either  ^r^ 
Mle^  or  certain^  the  defei^^dant  should  be  in  the  power  <t)f 
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the  court  btfore  diey  proceeded  to  hear  a  motioii  of  this 
kind,  as  tint  judgment  of  the  court  mutt  be  pronounced  upon 
the  determination  of  the  question  after  argument,  which 
night  be  a  nugatory  act,  unkss  the  party  was  in  court  to 
receive  his  sentence,  and  in  the  custody  of  the  sheriff  to 
have  it  carried  into  execution. 

The  court  therefore  refused  to  go  into  the  argument,  and 
directed  the  AttornetfGeneral  to  proceed  ag^dnst  the  de* 
fendaat  and  his  suretit:s  upon  their  recognisances  ;  and  in 
die  mean  time,  ordered  a  bench  warrant  to  issue  against  the 
defendant  upon  his  conviction,  in  order  to  have  him  appre^ 
hended  and  brought  to  final  justice. 

.  Present,  Borks,  Grikxe,  Watiks  and  Bat. 


Tlie  State 

V. 

Rippon. 


Doctor  Jahrs  against  Doctor  0'Drisc<h.jl. 

MOTION  for  a  new  trial. 

This  was  a  case  oo  a  summary  process  which  the  de« 
jiendant  did  not  choose  to  submit  to  the  judges'  decision 
alone,  but  claimed  his  ri^t  of  submitting  it  to  a  jury,  under 
m  cbuse  of  the  ^*  act  pving  the  judges  a  power  to  determine 
*  all  causes:  under  ML  sterling,  in  a  summary  manner, 
^  widiout  a  jury  ;  but  wkh  Ms  reservation^  that  if  either 
^  party  ehose  to  claim  the  right  of  a  trial  byjturtfy  he  should 
^  have  that  privilege ;''  the  cause  accordingly  wenr4o  a 
j«ry,  when  Doctor  James  produced  his  day  book  to  prove 
his  original  entries.  Mr.  Marshall^  for  the  defendant,  then 
contended,  that  these  charges  were  originally  intended  to 

0 

have  been  lendersd  gratttitousfy^  and  never  to  be  converted 
imo  a  charge  against  the  defendant ;  that  they  were  bodi 
physicians,  who  practised  in  the  same  parish,  and  had  been 
upon  Very  friendly  and  intiaMtetevflM  with  each  odtet  $  bui 


Chaiiettmi 

Where  terti- 
cea  were  ori- 
ginally    ren- 
dered gratui- 
ttnuly    they 
shall  never  af-' 
terwards     be 
converted  in- 
to  a  charge. 
AH  contraets 
must  be  good 
or     valid    at 
theif  original 
creation,  and 
mast  not  de- 
pend   upon 
subsequent 
contiDgencieal 
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James  ofterwardft  they  quarrelled,  and  had  a  very  serious  differ* 
•*Dri8eon.  ence ;  and  it  was  during  this  social  intercourse  and  good 
neighbourhood,  that  the  services  charged  wiere  performed  ift 
the  defendant's  family,  by  his  brother  physician :  and  upon, 
inspection  of  the  plaintiflTs  day  book,  the  entries  would  ap« 
pear,  he  said,  to  have  been  made  upwards  of  two  years  after 
the  time  the  services  were  rendered,  which  was  not  contra* 
dieted.  That  all  the  other  entries  in  the  plaintiff's  day  book^ 
where  charges  were  intended  to  have  been  originally  made, 
were  entered  by  the  plaintiff  with  a  great  degree  of  regu^ 
larity,  in  regular  successive  order,  day  after  day,  aii  they 
occurred  ;  but  the  entries  of  these  charges,. were  more  tha» 
two  years  after  die  performance  of  the  services  \  and  that, 
too,  after  the  breach  had  been  made  in  their  former  friend- 
ship: which  evinced  beyond  all  doubt,  that  the  plaintiffs* 
attendance  in  the  defendant's  family  was  intended  by  him  as 
gratuitous,  and  that  he  had  no  idea  of  converting  them  int^ 
a  charge,  until  after  this  quarrel ;  he  said  the  law  was  very 
clear  upon  the  point,  and  mentioned  a  case  tried  in  Ireland^ 
where  an  attorney  took  an  apprentice,  and  it  was  agreed  that 
the  apprentice  should  find  himself  diet  and  lodgings,  but  the 
master  taking  a  fancy  to  the  lad,  had  found  him  board  and 
lodgings  himself  for  the  five  years ;  on  a  quarrel,  however, 
afterwards,  he  made  a  charge  of  this  board,  &c*  In  this 
case,  the  /mA  judge,  who  tried  the  cause,  left  it  to  the  jury 
to  determine,  whether  the  master  intended  it  as  a  charge  or 
^  favour^  and  the  jury  found  for  the  apprentice :  also  relied 
on  2  Str.  728.  where  a  man  who  was  no  broker,  had  acted 
as  one,  in  hopes  of  a  legacy ;  but  here  the  court  said,  it  had 
the  appearance  of  acting  as  a  frien4',  and  as  if  he  did  not 
expect  to  be  paid  for  it  $  in  which  case,  he  could  not  main«i 
tain  his  action* 

The  judge  in  the  present  case,  in  like  manner,  left  it  to 

the  jury  to  determine,  whether  Doctor  yames^  at  the  time 

he  performed  the  services  in  this  case,  intended  it  as  a 

.fieoour  or  a  charge^  and  to  return  a  verdict  accordingly^ 


i 
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The  jury  found  for  the  plamtiff  the  amount  of  his  demand       ^•^^ 
tOL  sterling.  O'Drisooo. 


After  argument  in  favour  of  this  motion  for  a  new  trial,  ^^  jo  Mod. 
tfie  judges  laid  it  down  as  correct  law,  that  all  contracts  contract^  tcI/ 
must  be  good  or  bad  in  their  original  creation,  and  must  not  ^*  P-  ^^' 
depend  on  subsequent  contingencies  ;  that  is,  whether  the 
-patty  chose  to  male  it  a  gift,  or  a  charge  at  a  future  day  or 
not.  That  it  will  never  permit  a  friendly  act,  or  such  as 
was  intended  to  be  an  act  of  kindness  or  benevolence,  to  be 
afterwards  converted  into  a  pecuniary  demand ;  it  would  be 
doing  violence  to  some  of  the  kindest  and  besf  effusions  o£ 
the  heart,  to  sufier  them  afterwards  to  be  perverted  by  sordid 
avarice*  Whatever  differences  may  arise  afterwards  among 
men,  let  these  meritorious  and  generous  acts  remain  fisting 
monuments  of  the  good  offices,  intended  in  the  days  of  good 
neighbourhood  and  friendship ;  and  let  no  after  circumstan- 
ces ever  tarnish  or  obliterate  them  fxx>m  the  recollection  of 
the  parties*  But  as  the  party  defendant  himself  had  thought 
proper  to  take  this  case  ftt)m  the  court,  and  to  submit  it  to 
a  jury,  who  in  the  summary  and  equitable  jurisdiction  of 
Ais  court,  were  judges,  jurors  and  chancellors  of  his  own 
choosing,  he  nmst  be  bound  by  their  decision  or  verdict,  as 
much  as  he  would  have  been  bound  by  an  award  of  arbi« 
trators,  against  whom  no  misconduct  could  be  alleged* 

Therefore  the  modon  for  a  new  trial  was  refused  op  the 
latter  ground  only. 

Present,  Burke,  Grimke,  Waties  and  Bat* 


p 
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^l^^j,  Ho^  agcuTut  Charles  Howell  Simons. 

AeTo^'c^      UPON  a  notion  to  have  defewiant  discharged  bomk 

the    inferior      Mr*  Dcsous^re  moved  for  the  defeodant's  discharge,  on 

tftiefl  him  to  a  ^  pouod  that  he  bad  taken  the  beneit  of  the  inaolvent 

glinRt  TluiiT^  debtors'  act  in  the  court  of  wardeas,  for  the  city  of  Charkston^ 

thT^' w'art  of  *®^  ^^  **^*^  dischaiged  from  the  custody  of  the  city  ahe« 

•ommon         ^Jg;  upoo  givbg  up  His  effiscts  for  the  benefit  of  his  creditors 

ia  that  cour^  which  he  contended  operated  as  a  dif  chai^ 

ficom  the  suits  depending  in  the  court  of  common  pleasy 

as  HFell  as  front  th^se  which  had  been  commence^  in  th» 

Wcrior  city  court ;  for  the  insolvent  debtors^  act  expressly 

dedares,  that  a  man  who  shall  fully  and  fairly  give  \x^  al} 

bis  estate  real  and  personal  to  his  creditors,  shall  be  for  eve|; 

discharged,  as  well  ^igainst  the  claims  of  those  at  who^i; 

suits  he  may  be  confined,  as  against  all  his  other  suing 

creditors. 

The  words  in  this  act  a)*e  geoeml,  and  as  pompreheosive 
as  they  well  can  be ;  and  extend  to  the  suing  creditors  ii^ 
any  coiu-t,  or  in  any  jurisdiction  whatever  i  and  upon  thift 
gSQimd  it  is,  that  the.  court  of  equity,  has  uniformly  di«r 
charged  defendants  who  have  been  confined  by  process  froni 
that  court,  who  had  previously  taken  the  benefit  of  the  insoU 
vent  debtors'  act  in  the  court  of  common  pleas. 

Against  this  motion  it  was  urged,  that  the  court  of  com* 
mon  pleas,  being  a  court  of  supreme  jurisdiction,  was  not 
bound  by  apy  of  the  acts  of  an  inferior  court  of  limited 
jurisdiction  ;  nor  was  it  bound  to  notice  their  proceedings, 
although  the  court  of  equity,  being  a  court  of  supreme  juris- 
diction, may  pay  that  respect  to  the  proceedings  of  a  court 
of  supreme  law  jurisdiction,  which  was  of  equal  notoriety 
with  itself. 

But  it  was  resolved  by  the  judges  unanimously,  that  they 
were  bound  to  take  notice  of  the  proceedings  in  the  inferior 
oourts,  where  they  were  regular  and  agreeable  to  the  rulea 
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of  law  ;  for  although  the  court  of  common  pleas  possessed 
a  superintending  and  controlling  power  over  them,  when 
they  erred  ;  yet  when  they  confined  themselves  within  their 
proper  limits  and  jurisdictions,  and  acted  legally,  this  court 
would  support  their  proceedings. 

That  the  insolvent  debtors'  act,  was  a  remediul law,and 
should  be  beneficially  and  liberally  construed  for  unfortunate 
men,  who  acted  a  fair  and  honest  part ;  and  it  operated  as  a 
discharge  in  law,  against  all  a  man's  suing  creditors  ;  it  was 
immaterial  in  what  courts  the  suits  were  commenced  ;  the 
act  was  as  eflfectual  a  discharge  in  one  court,  as  in  another. 
The  plaintiiT,  however,  has  a  right  to  a  distributive  share 
of  the  insolvent  debtor's  effects,  by  giving  in  his  claim  to  the 
assignees  appointed  by  the  city  court.  Let  defendant  be 
discharged. 

All  the  Judges  present* 

N»  Bm  Upon  the  authority  of  this  case,  great  numbers 
have  been  discharged  by  the  court  of  common  pleas,  who 
had  taken  the  benefit  of  the  insolvent  debtors'  act  in  the 
inferior  court. 


Thomas  SivgIsZtov  against  The  Commissioners  of  the     Charleston 
Charleston  Tqbacgo  Inspection.  nutrict^i^T. 

UPON  a  rule  to  shew  cause  why  a  mcmdamus  should  not  In  cases  of 
issue,  to  restore  the  plaintiff  to  the  office  of  inspector  of  vkS^^^b?" 
tobacco,  from  which  he  had  been  removed.  commiaaioo 

'  ers  of  tobacco 

It  appeared  by  the  book  of  proceedings  kept  by  the  board  »n«pcc^»«>n  the 
of  commissioners,  that  the  plaintiff,  Mr.  Singltton^  had  gHin»t  an  in- 

i_  J  r  !-•       n?  r  •  r       1  .        speciorshould 

been  removed  trom  his  office  oi  mspector  of  tobacco,  at  the  be  iiH^ciiic, 

-     ,  and     all    the 

witnesses  ought  to  be  on  oath,  tliat  the  court  nia}r  judge  of  the  reasonable  groUDds  of  a  n- 
moval  from  office ;  oiberuise,  a  mtindamus  will  lie  to  restore  him  to  •Dice* 

Vol.  n.  O 
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Sinpleton  Charleston  warrhouse,  which  he  had  held  for  many  years- 
ComniUsion-  The  charges  agaiDSt  him,  as  appeared  by  the  minutes  en- 
eo  Inspection,  tered  in  their  book,  were  three : 

1.  Drunkenness,  so  as  to  be  incapable  of  performing 
his  duty. 

2«  Passing  unmerchantable  tobacco. 

3.  Keeping  money  in  his  hands  for  tobacco  sold  by  him, 
and  not  accounting  for  it. 

The  two  first  charges  were  denied,  but  the  third  was 
partly  admitted  to  be  true  by  the  plaintiff,  to  wit :  that  he 
had  sold  tobacco  and  kept  the  money  in  his  hands,  which  he 
was  ready  to  account  for,  when  called  upon  for  that  purpose, 
by  the  persons  entitled  to  it. 

The  commissioners  justified  their  proceedings  under  the 
act  of  the  legislature,  for  regulating  the  inspection  of  to- 
bacco in  1785,  which  authorizes  them  to  ^^  appoint  inspect- 
"  ors,  and  in  cases  of  neglect  of  duty,  in  not  giving  proper 
^  attendance,  or  any  malpractice,  to  remove  them  at  plea- 
*'  sure,  and  appoint  other  fit  and  proper  persons  in  their 
**  room  and  stead.'*  In  pursuance  of  the  powers  given  them 
by  this  act,  they  alleged,  that  they  had  proceeded  to  call  the 
plaintiff  to  an  account,  and  to  examine  witnesses  as  to  the 
different  charges  against  him,  all  of  which  they  said  had  been 
proved  to  their  satisfaction  ;  and  therefore  it  was,  that  they 
had  removed  him  from  his  office,  and  appointed  another  in 
his  place. 

The  plaintiff,  in  reply,  alleged  he  had  been  illegally  dis- 
placed by  the  commissioners,  inasmuch'  as  the  charges  were 
not  furnished  him  in  writing ;  he  did  not  know  them  till 
he  was  called  upon  to  answer  them  ;  there  was  no  time  or 
place  mentioned,  when  and  where  the  supposed  malpracti- 
ces were  committed,  and  that  the  witnesses  on  whose  testi- 
mony he  was  removed,  were  not  sworn  to  tell  the  truth 
against  him.  As  to  the  third  and  last  charge  against  him, 
he  insisted  the  commissioners  h^d  no  authority  to  call  him 
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to  an  account  about  it ;  for  by  the  act,  the  inspector  is  au-     S»»»^e^n 
thorized  to  give  small  notes,  for  small  parcels  of  good  to-  Comnussion- 
barxo  sold  after  the  bad  is  picked  out;  which  notes  he  is  coiuspeccDu. 
authorized  to  pay  to  the  holders,  when  produced  after  the 
aame  is  sold  and  disposed  of,  and  that  he  has  always  been 
ready  and  willing  to  account  to  the  holders  of  such  notes, 
whenever  they  should  be  produced. 

After  hearing  arguments  for  and  against  this  motion,  the 
court  held  that  wherever  a  statute  created  an  office  unknown 
to  the  common  law,  and  appointed  commissioners  to  super- 
intend such  office,  with  certain  specified  powers  ;  they 
were  bound  in  the  exercise  of  such  powers,  to  pursue  them 
strictly,  and  to  conform  to  common  law  rules,  as  nearly  at 
possible  ;  particularly  in  summary  convictions,  without  the 
intervention  of  a  jury.  That  the  officer  whose  conduct 
was  to  be  Inquired  into,  should  have  certain  specific  charges 
exhibited  in  writing  against  him,  and  a  reasonable  time  al- 
lowed him,  in  every  such  case  to  prepare  for  his  defence. 
All  witnesses  for  and  against  him,  ought  to  be  on  oat*^  to 
declare  the  truth  ;  and  the  substance  of  such  examinaions 
should  be  taken  down  in  writing,  in  order  that  the  court 
might  be  enabled  to  judge,  whether  (in  case  of  their  pro- 
ceedings being  called  in  question)  they  were  justifiable  or 
not,  in  their  proceedings.  In  the  case  now  under  considera- 
tion, as  far  as  respects  the  two  first  charges,  these  rules  were 
cot  observed  ;  but  the  inquiry  and  examination  into  the  in- 
spector's conduct,  appears  to  have  been  precipitate,  and 
none  of  the  witnesses  against  him  were  on  oath,  nor  was 

11  r    1    •  •  1     1  I         See  the  cue 

the  substance  ot  their  testimony  minuted  down  or  taken  of  Geter  v. 
notice  of  in  their  proceedings,  that  the  court  might  judge  tioTtersT/'ths 
whether  there  were  reasonable  grounds  for  his  removal  or  To^cco^IZ 
not :  and  as  to  the  third  and  last  charge,  that  of  not  pavino:  'P^^^^onvnwe- 

°  '  r  ^      o  house,  where 

over  moneys  in  his  hands,  arising  from  the  sales  of  tobacco,  •^^  '*»«*«  P"n- 

,  ciples     are 

he  cannot  be  said  to  have  committed  any  offence,  unless  he  very     fuUy 
had  refused  to  pay  off  some  one  or  other  of  the  small  notes  Jicu/'t   Hep. 

▼Ol.     1.  p.  '6S\, 

ItUe^'t  adit 
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Singleton     to  the  holders,  on  demand  by  them,  or  their  lawful  agents 


Corominsion-   made  for  that  purposei 

erftof  Tobac- 
co Iiibpcctian. 


The  rule  for  the  mandamus  to  issue  to  the  commission- 
ers, to  restore  the  plaintiff,  was  made  absolute. 

Present,  Burke,  Grimke  and  Bat. 


n'tMa'Ph  Alexander  Rose  against  William  Macleod. 

1/97. 

il^jMUy  'Sf76  THIS  was  an  action  on  a  bond  dated  November  10th,  1 785, 
"rm'^d  *^fo    8'^^°  ^y  «lefcndant  to  plaintiff,  in  the  penalty  of  seventy-six 

deiivenofas  new  necroes.  Conditioned  '*to  pav  and  deliver  thirty-eifl:ht  ne- 
on  a  cerUin  o         ^  i    .  Jt 

day,  amounts  ^^  groes,  ou  the  second  day  s  sale  of  any  cargo  defendant 
in  law,  to  de-  ^^  might  choosc,  which  he  should  import  between  that  time 
nJ^s'*of  "  and  Jojiuary  1,  1787,  and  if  none  should  come  by  that 
*''?  t*d^-  *^I  "  time,  a  farther  indulgence  was  to  be  given  till  January  1, 
if   defendant  **  1788,  with  interest  of  7  per  cent,  to  be  paid  annually.^' 

fails  to  deliver         »^  ..     ,        ,       ,         ,   ..«.,,,  . 

theiD,  he  is  li-  Upou  this  bond,  the  ptamtiff  had  brought  an  action  of 
average  value  Covenant,  taking  the  penalty  and  condition  together,  as 
^thou^  ^the  amounting  to  a  covenant  to  deliver  thirty-eight  negroes,  &c 
legisUture       j-q  ^j^ij  g^;t  ^^  defendant  pleaded  that  the  legislature  of 

pass  an  act  to  ^  «^  o 

prohibit    the  this  State,  in  March^  1787,  passed  a  law  prohibiting  the  im- 

importstion  of  *  c  c  a 

slaves,  so  as  portation  of  slaves  from  Africa^  or  other  parts  beyond  sea, 

to  prevent  the   ^  j  i  •  i.«   i_  •  r   t 

specific  deli-  &c«  under  very  severe  penalties,  which  act  put  it  out  of  the 
the'defendant  defendant's  power  to  deliver  negroes,  according  to  the  con- 
for*Uie'*reId  ditJo"  of  the  bond,  and  this  special  matter  he  pleads  in  bar 
amount    of    ^f  y^^^  action.    To  this  plea  the  plaintiff  demurred. 

then-  value  in  r  r 

money. 

Mr.  Ford^  for  the  plaintiff;  Mr.  Pringle  and  Mr.  Ward^ 
for  the  defendant. 

After  hearing  the  defendant's  counsel,  the  court  without 
hearing  the  counsel  for  the  plaintiff,  sustained  the  demurrer, 
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overruled  the  plea  in  bar,  and  determined  that  this  action 
of  covenant  wouid  well  lie*  That  although  the  intervening 
act  of  the  legislature  prevented  the  specific  delivery  of  the 
thirty-eight  new  negroes,  and  the  law  so  far  dispensed  with 
the  specific  performance,  yet  that  the  contract  was  not  there- 
by rescinded,  or  the  defendant  absolved  from  all  obligatory 
effect  under  it. 

That  it  was  competent  to  the  plaintiff,  under  the  aver- 
ments in  his  declaration,  (of  the  covenant  to  delivei*  thirty* 
eight  negroes,  and  that  they  were  of  the  value  of  S2L  ster- 
ling,) to  go  into  evidence  before  a  jur}',  who  would  fix  the 
value  of  the  contract  and  give  a  verdict  accordingly.  That 
the  bond  might  be  given  in  evidence  to  support  the  action 
of  covenant,  the  essence  of  which  is,  to  deliver  thirty -eight 
negroes,  and  pay  interest  at  the  rate  of  7  per  cenU 

Present,  Burke,  Grimke,  Waties  and  Bat. 

The  cause  afterwards  went  to  a  jury,  when  after  offering 
this  bond  in  evidence,  to  substantiate  the  agreement  as 
stated  in  the  declaration,  and  proving  the  breach  and  value 
of  the  negroes,  the  jury  gave  a  verdict  for  the  plaintiff  for 
the  average  value  at  S%L  sterling,  round. 


Benjamin  Waring  against  The  Catawba  Company.       charietton 

J)utrici,\797. 

ASSUMPSIT  for  goods  sold,  and  for  work  and  la-  a  member  of 

fw%,^«.    Zrr*  ■  corporation 

DOUr,  etc.  m^y  maintain 

Plea  in  abatement.  ^inrt '^'^  wch 

This  case  came  before  the  court  upon  a  plea  in  abate-  corporate  bo- 

,  dy    for     any 

ment,  which  pleaded  that  plaintiff  was  himself  a  member  of  just    demand 
the  company,  and  therefore  could  not  maintain  any  action  ^^*^^ 
against  it  in  his  individual  capacity. 
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Waring  ]Vf  j.^  Trezevitnty  for  the  plaintiff,  argued,  that  there  was  a 

CatawbaCom-  Wide  difference  between  a  copartnership  in  trade^  and  a  cor- 
poration.  Copartners,  he  admitted,  must  sue  and  be  sued 
jointly  ;  that  they  were  joindy  and  severall)  liable,  &C  But 
a  corporation  (as  in  the  present  case)  must  be  sued  in  its 
corporate  name  ;  that  the  private  property  of  its  members 
were  not  liable,  only  the  corporate  property  ;  so  that  there 
was  a  wide  difference  between  a  corporation  and  a  copart- 
nership^ both  as  to  the  mode. of  bringing  an  action,  %od  as  to 
the  effect  of  any  judgment  or  decree  against  them. 

That  by  an  act  of  the  legislature,  passed  in  the  year  1792) 
corporate  bodies  are  expressly  authorized  to  recover  and 
receive  from  their  members  all  fines,  forfeitures,  and  other 
debts,  dues  alid  demands,  arising  in  any  manner  howsoever. 
Surely  then,  he  argued,  if  corporate  bodies  have  a  right  to 
recover  from  their  members,  in  their  private  capacities,  any 
debt  or  demand,  such  members,  in  like  manner,  must  have 
an  equal  right  to  recover  from  such  corporate  body  any  debt 
or  demand  due  or  owing  to  any  individual  of  that  body  ; 
or  they  might  set  off  in  discount  any  such  demand  against 
the  corporation,  in  a  suit  against  them.  Justice  must  be  re- 
ciprocal in  its  nature,  or  it  ceases  to  exist ;  for  to  say  that 
one  man,  or  body  of  men,  shall  have  a  power  to  pursue  a 
right  against  another,  and  that  other  should  not  have  a  right 
to  prosecute  his  clsum  or  remedy  in  his  turn  against  the  body 
corporate,  would  be  a  perversion  of  principles. 

But,  he  said,  he  conceived  that  this  point  had  been  setded 
by  a  number  of  adjudications  in  our  own  courts,  at  differ- 
ent times.  The  Moubt  Zion  Society,  the  Library  Society, 
the  City  Council,  all  corporate  bodies,  had  been  in  the  habits  . 
of  recovering  moneys  from  their  members,  and  members  in 
their  turn  had  recovered  money  from  them.  The  cases  of 
Bourdeaux  and  Stephen  Drayton  against  The  SarUee  Canal 
Comparnf  were  cases  in  point ;  in  both  which  cases  they  were 
allowed  to  maintain  actions,  and  to  recover  their  salaries 
from  the  company,  upon  the  foregoing  principles,  although 
they  were  both  of  them  members. 
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The  Attorney-Genera^^  contra,  said  this  company  ought  Waring 
to  be  considered  as  an  association  for  gain,  or  the  emolument  CatawbaCom- 
of  its  members,  and  therefore  in  law  should  only  be  consi- 
dered as  a  kind  of  copartnership,  and  not  as  a  public  corpo- 
ration. That  the  act  of  1792  should  be  construed  literally, 
and  confined  to  its  letter,  in  which  case  it  would  then  be 
found  to  give  a  right  only  to  a  corporation  to  sue  its  own 
members,  but  that  it  gave  no  right  to  a  member  to  sue  the 
corporation,  and  it  should  not  by  any  construction  be  car- 
ried further  than  it  expressed.  \ 

'  The  Courty  after  hearing  the  arguments,  overruled  the 
plea  in  abatement,  as  containing  principles  subversive  of 
justice  ;  but  they  observed,  that  the  two  cases  of  Bourdeaux 
and  Drayton  against  The  Santee  Canal  Company ^  had  settled 
this  point,  as  they  had  both  been  allowed  by  this  court  to 
maintain  their  actions  for  their  salaries,  &c*  against  the  com- 
pany, as  well  as  the  cases  respecting  the  other  public  so- 
cieties, mentioned  in  the  argument. 

The  plaintiff  was  then  allowed  to  go  on  and  prove  his 
debt  to  a  jury. 

Present,  Burke,  Grimke  and  Bat  ;  but  as  Judge 
Grimke  was  a  member  of  the  company,  he  declined  giving 
an  opinion. 
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Chariettmi  Gkorge  Carlin  afr<miat  Andrew  Kerr. 

Pmyingmoiicy       RULE  OH  the  sheriff  to  shew  cause  why  he  should  not 

to  a  elerk  m  .         ' 

the    sherift's  pay  ovQF  money  received  on  an  execution. 

ehargetheshe-      The  cause  shewn  by  the  sheriff  in  this  case,  was  the  same 

not    authon^  ^  shtwn  by  him  in  die  case  of  A^rcrombie  and  Marshall^ 

^^vjT^^e-  (fi^^'d  ^^  ^*^  *^^  *^  ^*®  P**^  *°*^  ^^  hands  of  a  derk  who 
niiT.  ^33  ||Q(  authorized  to  receive  it. 


But  the  Courts  without  hearing  argument,  ordered  the 
rule  to  be  made  absolute  on  the  sheriff,  to  pay  over  the 
money,  on  the  grounds  already  setded  in  the  case  of  Aher^ 
crombie  and  MarshalL 

Present,  Burke,  Grihke  and  Bay. 


Charieiton        Tames  WALLACE  amttist  Barnard  Rippon  and  Wife. 

XM»/rMt,1797.  ** 

A  bond  given       UPON  a  motion  to  discharge  Mrs.  Rippon  from  the 

bv  a  married  «        r   t       i       •«» 

woman  is  void  custody  ot  the  shentt,  on  a  ecu  sa. 

be  a/ef»tf  »ole  In  this  case,  judgment  was  taken  against  Rippon  and 
»I^^**^8'^ilK^eU^  ^*'^»  ^^  *  '^^"^  signed  by  both  of  them,  in  consequence  of 
!me^  b  ^°the  ^^^^^  ^^  execution,  a  ca*  sa.  issued,  on  which  she  was  ta- 
vroceedingsa-  j^en  ^nd  imprisoned.     This  was  a  motion  to  have  her  dis- 

gaintft      her ;  ' 

and  if  uken  charged,  on  the  ground  that  the  whole  proceedings  as  against 

•n  a    ca.  ta.   ,  n         •        .  •  o  o 

without  plea-  her  Were  null  and  void. 

ding  it,  she 
is  entitled  to 
her  discharge, 

as  all  Uic  pro-       xhc  Attorney  ^General  contended,  that  as  she  was  under 

•eedinn    are  ■'  ^  '  w*-**^* 

xoi^akitUtw.  covcrturc  at  the  time  this  bond  was  given,  it  was  absolutely 
HuU  and  void  ;  and,  of  consequence,  all  proceedings  upon  it 
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«s  toiler  wefe  vind  also.     It  ^was  almosrneedteas,  he  said,      WAiiaee 
for  hbn  to ui^  that vll  contracts  of  amanried  woman  during    mppo'n and 
coverture,  were  not  only  Toidable,  (as  the  cmitracts  of  in- 
-fimts,)  but  absolutely  void ;  but  he  admitted  that  the  bond 
«nd  proceedings  upon  it  ^wetegood^md  valid  s^nst  the 
husband. 

Mr.  Johnson  admittedlheJawlaid  down%the  Attorney- 
General^  but  contended,  that  Mrs.  Rippon  was  a  feme  sole 
dealer,  and  had  the  right  under  a 'Special  isigreettient  of  her 
husband,  in  pursuance  of  the  directions  of  the  act  of  assem- 
bly in  such  case  made  and  provided,  to  make  such  con- 
tracts, and  that  having  done  so,  she  was  bound  in  her  per- 
son and  estate  to  fulfil  them.  That  the  bond  in  this  case 
was  given  for  building  a  house  on  a  lot  purchased  by  her  out 
of  the  profit  of  her  dealings  as  a  sole  trader ;  and,  therefore, 
iunder  the  act,  she  is  clearly  chargeable,  as  well  as  in  justice 
and  good  conscience. 

The  Attomey-Generalj  in  reply,  said,  if  she  had  been  sued 
singly  in  that  case,  coverture  might  have  been  pleaded,  when 
plaindif  might  have  replied  that  she  was  a  sole  trader  ;  then, 
under  the  act,  she  might  have  been  made  Uable.  But  in 
the  present  case,  the  proceedings  themselves  shew,  from  the 
beginning  to  the  end  of  them,  that  she  was  under  coverture, 
and  there  is  no  allegation,  even  in  the  proceedings,  that  she 
was  a  sole  trader ;  so  that  she  cannot  be  chargeable  upon 
diis  bond,  or  in  this  action,  as  she  is  only  stated  to  be  the  wife 
of  Barnard  Rippon* 

The  Judges  were  all  clearly  of  opinion,  that  the  bond  in 
its  present  form  was  originally  void  as  to  her,  and  conse- 
quendy  all  the  proceedings  upon  it  were  void  also.  That 
a  ferne  covert  may  be  made  a  sole  trader  under  the  act  of 
assembly,  and  even  in  some  cases  by  the  common  law,  but 
then  that  must  always  be  set  forth  in  the  original  contract. 

Vol.  a  P 
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Waiiaee      sikI  speciaUy  shewn  in  the  legal  proceedings,  and  alleged  on 
Rippon  and    1*^^01^^)  as  it  is  a  deviation  from  the  general  law  of  the  land* 
^'^^*        In  the  present  case  there  is  no  such  allegation  ;  consequent-* 
I7  all  the  proceedings  upon  the  face  of  them  are  absolutely 
void  as  against  her,  but  are  good  and  valid  against  the  hua^ 
band. 

She  was,  therefore,  discharged. 

Present,  Bv&ke,  Grucke,  and  Bat. 


CASES 


ARGUED  AND  DETERMINED 


IN   THE 


CONSTITUTIONAL  COURT  OF  APPEALS, 


OF   THE 


STATE  OF  SOUTH  CAROLINA. 


IN  THE  YEAR  1798. 


_  ^ 

Esther  Ltnch  ads.  James  Withers.  auwieston 

J}i»trict,\799. 

TRESPASS  to  try  title  to  land.  in  ^  eases  for 

The  defendant  pleaded  in  bar  a  nonsuit  obtained  in  1788,  {|^,"*^in^"hh 

in  an  action  of  ejectment  brought  in  the  name  of  the  lessee  *^?"j°^^'   *'j^ 

of  Thomas  Smithy  who  claimed  the  land  in  question  ;  and  <Mi*e  a  verdict 

...       r«iri  «f  •  •  ****    judgment 

also  a  verdict  for  the  defendant  and  Others,  in  1789,  in  an-  of  nonsuit 
other  action  of  ejectment,  for  recovery  of  the  same  land,  gainst  him» 
brought  by  Robert  Smithy  the  heir  at  law  of  the  said  Thomas  ""^^  ^  *"Jj: 
Smith.  f*'"'   «*^''«"' 

if  Gonimenceu 

It  appeared  from  the  pleadings,  that  Thomas  Smithy  the  ^»^h*n     two 

lessor  of  the  plaintiff,  ill  the  first  action,  at  the  time  of  bring-  the  determi- 
nation of  the 
first ;    bat    it 
not  commenced  vithin  two  years,  hC)  and  all  others  clmminff  imdei^fdm^  shall  be  for  ever  bar- 
red therefirom. 


f 
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Lyncli  ing  it,  was  dead,  and  that  it  was  brought  at  the  instance  of 
WUhen.  ^is  executors,  who  were  directed  by  his  will  to  sell  the  land 
^'^^^^^^^^  in  dispute,  and  to  give  titles  for  ^e  same  ;  and  that  they 
also  procured  the  second  action  to  be  brought  in  the  name 
of  the  heir  at  law.  The  piaintiiTs  counsel  contended  that 
the  first  suit  was  a  nullity,  because  brought  in  the  name  of 
a  person  who  was  dead  at  the  time,  and  because  the  execu* 
tors  had  only  a  bare  power  to  sell  the  land,  uncoupled  with 
any  interest ;  that  the  right  of  freehold  was  in  the  heir  at 
law  until  a  sale,  and  also  the  right  of  possession ;  aibd  that» 
therefore,  this  nonsuit  could  not  be  binding  or  operative  on 
him,  or  those  claiming  under  him ;  consequently,  as  the 
present  plaintiflP,  Withers^  held  under  Robert  Smithy  who  was 
the  heir  at  law  of  his  father,  Thotnoi  Smithy  and  had  brought 
only  one  action  of  ejectment,  it  was  contended  the  plaintiflT 
was  entitled  to  this  second  action,  to  try  the  right  of  free- 
hold, under  a  fair  construction  of  the  act  of  assembly. 

The  Judges  after  hearing  the  arguments,  were  unanimous 
in  this  case,  and  Waties,  J.  delivered  the  opinion  of  the 
court  which  was  substantially  as  follows : 
PawttrnDe-  That  the  cases  quoted  from  Powell  on  Devises j  very 
w«#,  p.  SM.  jgarly  evinced  that  the  freehold  of  the  land  belonged  to  the 
heir  at  law,  until  a  sale  by  the  executors ;  and  that  the  power 
givt];^  to  them,  ,was  a  mere  naked  one,  without  any  interest 
or  even  right  of  possession,  and  of  course  without  even  a 
right  to  a  possessory  action.  But  admitting  aU  this  was 
given  to  ^hem  by  the  will,  why  were  not  the  suits  brought 
in  their  names  ?  why  in  the  name  of  the  testator  in  the  first, 
and  in  the  name  of  the  heir  at  law  in  the  second  action  i 

If  the  right  of  possession  was  really  in  them,  then  both 
the  actions  were  wrongs  and  therefore  neither  of  them  bind- 
ing on  the  present  plaintiff.  It  would  be  sufficient^  howe* 
yer,  for  the  present  plaintiff,  if  only  one  was  wrong  ;  and  if 
the  case  rested  here  we  should  have  no  power  to  put  a  stop 
to  the  action  he  is  now  bringing* 
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But  there  is  another  ground,  which  was  not  relied  on  by       Lyneh 
the  counsel,  upon  which  we  think  we  are  bound  to  give      Withen. 
judgment  £ar  the  defendant* 

It  appears  that  the  second  suit  which  was  brought  by 
Robert  Smithy  the  heir  at  law,  in  which  there  was  a  verdict 
^r  defendant,  was  in  1789  ;  that  suit  was  confessedly  well 
brought,  for  the  right  to  the  possession  of  the  freehold  be« 
longed  to  the  heir  until  a  sale  by  the  executors.  But  it  ap» 
pears,  that  the  present  action  has  been  commenced  since 
May^  1794»  The  trespass  complained  of ^  is  stated  in  the 
pleadings,  to  have  been  committed  at  that  time ;  the  action 
therefore  must  have  been  brought  since,  which  is  five  years 
after  the  first  action  to  try  title  to  the  lands  in  question.  But 
the  act  which  has  been  pleaded  in  bar  to  this  suit,  requires 
<*  that  the  plsuntiff  or  any  other  person  claiming  under  him^ 
^  shall  commence  his  second  action  within  two  years  after 
^^  the  first,  otherwise  he  shall  be  for  ever  afterwards  barred 
**  and  prohibited  from  bringing  such  second  action."  Now 
the  claim  of  the  present  plaintiff  is  under  the  heir  at  law, 
Robert  Smithy  as  well  as  the  testator,  Thomas  Smith* 

From  the  authorities  before  referred  to  in  Powell^  it  ap- 
pears that  the  right  of  the  testator  was  not  vested  by  the  will 
in  the  executors,  and  as  it  could  not  be  in  abe)rance,  it  must 
have  remained  in  the  heir  until  the  executors  devested  him 
ky  a  sale,  and  this  is  admitted  by  the  plaintiff's  counseL 

The  claim  then  of  the  present  plaintiff,  must  come 
through  Robert  Smithy  from  the  testator ;  and  although  the 
conveyances  are  made  to  him  by  the  executors,  yet  they 
have  only  executed  a  naked  power,  and  the  claim  they  have 
conveyed,  is  necessarily  the  same  claim  which  belonged  to 
Robert  Smith,  the  heir  at  law,  until  the  sale*  As  the  pre- 
sent  plaintiff  is  therefore  one  claiming  .under  iSo^er^  Smithy 
against  whom  a  verdict  has  already  been  found,  and  more 
than  two  years  have  elapsed  since  the  determmation  of  that 

*  llie  act  for  changing  the  Aetion  of  ejectment  into  that  of  trespass,  in 
mrder  totry  tide  to  innds*  passed  February,  1791,  which  accounts  for  the  dif. 
lerent  nature  of  the  first  and  second  actions  mentioned  in  this  case^ 
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Lyneh       actioD,  we  are  all  of  opinion,  that  he  is  barred  by  the  act, 

ads. 

Withers,      which  has  been  pleaded  in  bar  to  this  action*    This  is  no 
^^^^^^^^^^    strained  construction.     If  the  act  is  fully  examined,  this 
will  be  found  to  be  the  only  reasonable  construction  which 
Sep  act  of  As-  ^^^  ^  given  to  it«     Before  the  act  was  passed,  a  man  had  a 
ed"h/'JEwJ'  "g^t  only  to  one  action  of  ejectment,  for  the  recovery  of 
y***  ^       lands.     The  common  law  right  of  bringing  actions  as  often 
as  he  pleased,  had  long  before  been  taken  away  by  the  limit- 
ation act,  in  1712 ;  and  if  a  nonsuit  or  verdict  went  against 
him  in  one  action,  such  nonsuit  or  verdict  was,  by  the  4th 
section  of  the  last  mentioned  act,  definitive  and  conclusive 
against  him* 

The  act  of  1744,  however,  enlarges  this  right,  and  allows 
the  plaintiff  another  chance  of  establishing  his  right,  by  a  se- 
cond action ;  but  it  allows  it  upon  condition,  that  he^  or  any 
Other  person  claiming  under  hiniy  shall  commence  it  within 
two  years  after  the  determination  of  the  first  action :  if  he 
fails  to  do  so,  he  loses  all  the  benefit  of  this  law.  This  act 
is  not  therefore  in  derogation  of  the  common  law  right, 
which  had  been  taken  away  before,  by  the  act  of  1712  ;  and 
even  if  it  was,  we  should  not  be  willing  to  give  it  a  strict 
construction  on  that  account. 

The  right  of  suing  indefinitely,  toties  quoties^  &c*  is  a 
mischievous  one,  if  unrestrained.  The  tides  of  our  citi- 
zens must  be  tortured  by  unceasing  litigation.  The  restric- 
tion therefore  imposed  by  this  act,  is  a  wise  and  salutary 
one,  and  deserves  rather  to  have  a  liberal  construcdon. 

It  may  be  thought  that  we  go  too  far,  in  taking  a  ground 
which  was  not  insisted  on  by  the  defendant  himself,  and  b 
not  formally  pleaded.  But  it  is  sufficient,  if  it  appears  sub- 
stantially in  the  pleadings.  If  there  is  sufiicient  matter  ap- 
parent in  them,  it  is  our  duty  to  take  notice  of  it.  The 
want  of  form  in  setting  it  forth,  unless  specially  demurred 
to,  is  not  to  be  regarded,  but  the  substantial  merits  of  the 
case  ;  and  the  court  is  bound  to  give  judgment  according  to 
the  very  right  of  the  case  ;  and  this  is  expressly  enjoined 
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upon  us,  by  the  statute  of  Ann.  which  is  of  fotce  in  this       ^^T^^ 

state*  Withers. 

For  these  reasons,  ,we  are  all  of  opinion,  that  judgment 
should  be  for  the  defendant* 


Present,  Bu&ke,  Grimke  and  Waties. 

N*  B.  For  the  proper  understanding  this  case,  it  is  ne- 
cessaiy  to  inform  the  reader,  that  previous  to  the  year  1791, 
the  action  of  ejectment,  had  from  time  immernorial,  been 
the  action  for  trying  tides  to  land  in  this  country*  But  as 
that  action  depended  upon  a  string  of  legal  fictions,  not 
generally  understood,  except  by  professional  men,  the  le- 
gislature, by  an  act  passed  on  the  19th  of  February^  1791, 
thought  proper  to  change  the  mode  of  proceedings  in  land 
caiises,  from  ejectment  to  the  action  of  trespass  ;  in  which, 
the  real  names  of  the  real  parties  were  to  be  mentioned  in 
all  the  proceedings,  and  to  declare  that  it  should  be  as  effec- 
tual for  trying  titles  of  lands  in  this  state,  as  the  former  ac- 
tion of  ejectment  had  been ;  that  the  jury  should  have  the 
power  to  give  damages  for  mesne  profits  in  the  same  action, 
and  upon  the  plaintiff's  entering  up  his  judgment,  on  any 
verdict  in  his  favour,  he  should,  in  addition  to  his  execution 
for  damages,  have  his  writ  of  possession.  In  all  other 
respects  it  was  to  have  the  same  effect,  as  a  recovery  would 
have  had  in  the  former  action  of  ejectment* 
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CkarleHon  WiLLlAH  HA6SLL  GiBBBS  OgmiUt  WUXIAM  BOtONE 

Mitchell* 


The,  year  and        UPON  a  rulc  tO  shcW  CAUSC,   whv  ZVL  eXfiCUtlOlI   fi.  fcU 

day   for     re-  ^  ^         m  •/      ^ 

newing   exe-  should  Dot  be  sct  aside,  cm  the  ground,  that  more  than  a  year 
to  render  a  and  a  day  had  elapsed  before  it  was  isaued,  i^ithout  the 
JSsiiy/h^to  judgment  being  renewed  by  a  9cu  fa. 
Bot^^m"  ufe      ^^  judgment  was  entered  i^p  in  this  case  against  de- 
time  of  iu  be-  fendant  on  bond,  go  the  7th  of  August.  1795  ;  jK.  fa.  waa 

mg  lodged  in  o       ^  » •/     ^ 

the  aheriiTa  lodged  the  Ist  of  February^  1796 ;  and  on  the  22d  of 
from 'the  laat  MoTch^  1796,  the  sheriff  made  a  kvy  on  a  tract  of  land, 

day  it  has  to         ,  , 

nm  in  court,  ^nd  sundry  negroes. 

before  its  final 
return  ;    any 

fi^d  h'^  ^^  ^^  1st  c^u^riA  1797;i  the  defendant  conceiving  that 
defendant       he  had  grounds  of  equity  agunat  this  proceeding,  filed  his 

himself,  by  an      ,      ,  ^  .    •  . 

iiyttnction  out  bill  VBk  equity,  and  on  that  day  obtained  an  injunction,  to 
See.  not"to^'be  Stay  proceedings  on  this  execution.  In  the  month  of  OctO' 
^oun^Tfor  ^^9  1^99^9  this  injunction  after  argument  was  dissolved ; 
w^ti^^of'^it  ^°^  ^^  ^^^  ^  mwember  following,  the  sheriff  proceed- 
the  cause  is  ed  to  adverdsc  the  property  levied  on,  fay  virtue  of  the  above 

l^stored     to 

the     same     eicecutioo.    The  present  was  therefore  a  motion,  to  set 

gl^^iP     |(  was 

in  before  the  aside  this  ezecutiou^  as  more  ihan  a  year  and  a  day  had 
aT^w '  wm  <^Upsed,  since  it  was  lodged  in  the  sheriff's  office,  and  the 
wl^era  a  she-  advertising  on  the  part  of  the  sheriff  of  the  property  for 
riff  has  made  gale  ou  the  1 8th  oi  November.  1797. 

a  levy  by  vir- 
tne  01  zji.  Ja, 

eeed  to  sell  In  support  of  this  motion,  it  was  contended,  that  as  this 
and  day^wmi^  executioD  was  lodged  in  the  sheriff's  office  on  the  1st  of 
v'a  «i^/S!  February^  1796,  it  lost  its  active  energy  after  the  2d  day  of 
he  ir''ou'*^of  ^^^^^^Hi^  1797,  the  year  and  day  having  then  expired; 
office,  for  he  and  that  it  was  absolutely  necessary  by  the  rules  of  the  com- 

who      begins  .  .  * 

an  execution  mou  law,  and  the  practice  of  this  courts  that  a  sci*  fa.  to 
revive  the  judgment  should  have  issued,  and  a  new  execu- 
tion taken  out,  before  the  sheriff  was  authorized  to  proceed. 
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For  the  plaintiff,  in  reply,  it  was  argued,  that  although  Gibbet 
twelve  calendar  months  had  expired,  from  the  time  of  lodg*  Mitchell. 
ing  the  execution  in  the  sherirt's  office,  say  from  the  1st  of 
February y  1796,  to  the  2d  of  February ^  1797,  yet  the  execu- 
tion had  a  further  day  in  court,  to  wit,  to  the  22d  March^ 
1796)  being  the  day  on  which  the  said  execution  was  re- 
turnable, and  ten  days  after,  which  carried  it  down  to  the 
2d  day  of  Aprils  1796 ;  and  from  that  day,  to  wit,  the  2d 
day  of  Aprils  1796,  and  not  the  lat  of  February^  1796,  the 
year  and  day  for  renewing  the  execution,  should,  and  ought 
to  be  computed  or  calculated;  which  according  to  the 
eourse  of  proceedings  would  have  made  the  renewal  good, 
(if  it  had  been  necessary  in  this  caae,)  at  toy  time  during 
the  2d  day  of  Aprtl^  1797  ;  and  in  support  of  this  position, 
the  defendant's  counsel  relied  upon  the  fair  construction  of 
Ae  act  of  1791,  which  enacts,  *^  that  all  sheriffs  shall  have 
^  ten  days  after  the  return  day,  to  settle  their  accounts  and 
^  make  their  returns  to  executions.*' 

That  no  sheriff  could  be  qompelled  to  return  an  execu- 
tion, till  the  10th  day  after  the  return  day  ;  consequently, 
the  year  and  day  for  issuing  a  new  execution,  must  be  com«- 
puted  from  the  end  of  this  10th  day,  which  is  its  last  day  in 
court*  Admitting  this  to  be  the  true  construction  of  law 
«id  practice  upon  this  subject,  it  was  then  contended,  that 
Ae  injunction  obtained  out  of  the  court  of  chancery,  was 
cm  the  1st  of  Aprils  1797,  when  the  execution  had  one  day 
in  bank,  for  its  return  ;  then  it  was,  that  this  injunction  ar- 
rested and  stopped  all  the  proceedings  below  ;  and  from 
that  period,  till  the  month  ot  October  following,  every  thing 
at  common  law  remained  suspended  by  the  act  of  the  de- 
fendant himself,  so  that  no  part  of  the  time  of  diis  suspen* 
sion  could  be  ttdcen  into  the  computation.  The  plaintiff,. 
therefore,  it  was  said,  had  untjil  one  day  after  the  dissolu- 
tion of  the  injunction,  to  renew  his  execution  if  it  had  been 
necessary.  But  as  there  had  been  a  levy  made  on  defend- 
ant's ptsoperty,  particularly  on  the  negroes,  soon  after  it  was 
lodged,  there  was  no  occasion  for  the  renewal  of  the  execu- 
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QMe%  Uon,  because  it  is  a  well  known  ryl€  of  law«  that  the  levy  bjf 
H iJhett.  >  sherifi^  under  a  ^»  Jiu  devests  the  property  out  of  de« 
fendant,  and  vests  it  in  the  sheriff;  so  that  he  may  sell  it  al 
any  time  afterwards  when  he  pleases ;  even  after  be  is  out 
^  office.  The  conduct  therefore  of  the  sheriff  in  proceed* 
iag  to  advertise  and  seU  the  property^  on^  or  immediately 
after  the  injunction  was  ^issolved^  wns  regular,  and  per-> 
iectly  consistent  with  the  rules  of  law,  and  that  the  defend- 
ant should  pot  be  allowed  to  come  in  and  tal^  advantage  gf 
his  own  wro^g ;  a  delay  occasioned  by  his  own  act. 

This  being  a  n^w  point,  aiyi  turning  very  much  upon  the 
practice  of  the  court,  the  JQ^;es  took  an  opportunity  of  coni* 
suiting  the  prothonotaxy,  who  had  been  an  old  and  experii 
enced  pcactitioner  at  the  bar*  and  he  reported  to  them,  that 
ifie  ancient  practice  in  this  state  had  been,  to  compute  th^ 
time  thayt  an  execution  had  to  run,  or  in  other  words  ita 
active  energy,  before  a  renewalof  the  judgment  by  a  sci.fcu 
was  necessary,  ws^  from  its  last  ttay  in  courts  whatever  that 
was  ;  and  not  from  the  day  of  hdging  it  in  the  sheriJTs 
^fc€*  That  divers  acts  of  assemUy,  had  at  diStrent  timea 
altered  or  varied  the  time  for  returns  of  executions ;  bofe 
whatever  variations  there  might  have  been,  the  last  day  if| 
court  was  the  time  from  which  a  calculatioo  was  to  have  its 
commencement ;  for  it  often  happened,  that  an  executioo^ 
was  lodged  in  the  sheriff's  office,  one  or  two  months  beforo 
the  time  of  its  return ;  and  the  sheriff  could  not  be  coow 
pelled  to  make  such  return,  till  the  last  day  aUowed  by  law, 
for  that  purpose ;  and  until  this  return  was  made,  it  could 
not  appear  that  the  judgment  was  unsatisfied ;  for  these 
reasons,  the  court  had  been  in  the  practice  of  making  all  ita^ 
calculations  from  that  time. 

The  court  after  this  information  from  the  prothonotary, 
and  from  the  nature  and  reason  of  the  thing,  uppn  princi- 
ples, was  of  opinion  finally,  that  the  termination  of  the  last 
day  which  ^n  execution  had  in  court,  v^A  not  the  day  of 
lodging  it  in  the  sheriff's  office,  was  the  period  from  which 
the  calculation  of  the  year  and  day  was  to  oomnience ;  and 
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tfiat  a  year  and  day  far  reaewal  of  llic  judgment  by  a  Kufa^  Gibbei 
must  expire  from  libat  lime,  before  the  ]aw  would  presume  Mitchell. 
that  the  judgment  was  satisfied*  That  the  ten  additional  "^^^sr^^ 
days  allowed  by  the  act  of  1791,  to  the  sheriffs  for  settUng 
their  accounts,  and  making  the  returns  of  all  executions^ 
justified  the  principle  of  this  construction ;  because  in  gene* 
ral,  plaintiffs  did  not  press  their  executions  till  the  last  pe* 
nod  necessary  by  law,  for  compelling  payooent  from  ihtat 
debtors ;  and  as  in  general,  a  great  number  of  executions 
were  put  into  a  sheriff's  hands^  just  time  enough  by  law  for 
advertising  and  selling  the  proper^  of  defendants,  it  was 
but  reasonable,  that  a  few  days  should  be  allowed  the  sheriff 
to  make  his  title  deeds,  and  collect  the  money  before  the 
final  return  of  an  execution,  which  was  to  be  binding  on 
himself,  and  all  the  parties ;  hence  the  policy  of  the  law  of 
1791,  for  allowing  these  additional  ten  days  of  indulgence 
beyond  the  return  day  of  the  courts  for  the  return  of  all 
executions.* 

With  respect  to  the  operation  of  the  injunction  out  of 
chancery,  it  did  not  alter  or  vary  the  right  of  the  plaintiff  in 
die  least,  for  die  moment  it  was  dissolved,  it  left  the  cause 
txacdy  iii  ihe  same  situation  where  it  found  it ;  and  that  ni  |  ^^  ^ 
dl  cases  mhsxt  executions  have  been  suspended  by  iqunc^  ^  ^^^'  ^^' 
tions  out  of  chancery,  or  writs  of  error,  or  tiie  like,  thei^ 
was  no  occasion  for  a  renewal  of  the  judgment  by  a  «ci«  fau 
S  Burr.  660.  one  of  the  ends  of  a  scire  facias  before  suing 
out  sm  execution^  was,  to  guard  against  a  surprise  upon  the 
defendant.  But  surely,  he  ought  not  to  be  aHowed  to  take 
advantage  of  a  delays  which  he  himself  had  occasioned,  by 
tricing  all  methods  to  effect  it* 

As  the  execution  in  this  case,  had  one  day  in  court  when 
tiie  injunction  suspended  it,  the  plaintiff  had  all  that  day 
to  have  renewed  his  execution,  if  he  had  thought  proper;  ^ 

M'  if  the  law  had  rendered  it  necessary.    But  the  court  wa^ 
ef  opinion,  that  such  renewal  was  unnecessary,  for  the  she* 

*  Thii  is  eootraxy  to  the  EngUth  practice  which  calculates  the  year  by 
^endar  months,  t  Str,  301 .  bat  the  atterations  made  by  onr  acts  sf  asscin- 
My,  jostify  tlie  deTiation  from  the  praotke  in  Wettmimto'-Uatt* 
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Gibbet 
MiichelL 


riff  had,  by  virtue  of  the  execution,  made  a  regular  levy  ob 
defendant's  property  on  the  2^  of  Marchy  1796,  wtudk 
gave  him  a  qualified  property  in  the  negroes  ;  so  that  the 
momeat  he  was  unfettered  by  the  injunction,  he  had  a  right 
to  go  on  and  complete  the  sale,  and  raise  the  money ;  nay^ 
he  not  only  had  a  rig^t  to  go  on,  but  was  bound  to  do  so^ 
even  if  he  was  out  of  office  at  the  time,  for  he  who  begina 
must  end  the  execution.  1  ScUL  323.    2  Ld«  Raynu  1074» 


Rule  discharged  with  costs* 
Present)  Bvrke^  Waties  and  Bat« 


..:    i  I 


QharlewtM 

Attochments 
iBSue<i  by  ma- 

Sistratet    un- 
er  the  act  of 
17H8,  are    tu 
be     returned 
into  the  pi<o- 
thonotary  s 
office,     and 
proceeded    in 
agreeable     to 
the     old     at- 
tachment act 
of  1744.    The 
rules  ^    and 
practice     of 
the       county 
•ouris  are  not 
applicable    to 


Fabre  against  BowEa« 

CASE  on  attachment. 

The  attachment  in  this  case,  had  been  issued  by  a  justice 
of  the  peace,  under  the  act  of  1788,  and  returned  into  the 
clerk's  office  of  the  court  of  common  pleas,  and  a  judgment 
obtained  against  the  garnishee,  for  not  making  a  due  return 
to  it,  agreeably  to  the  terms  of  the  old  attachment  act. 

A  motion  was  made,  by  Mr.  M'CaUy  to  set  aside  this 
judgment  because  there  had  been  no  previous  order  of 
court  made,  for  the  garnishee  to  make  his  return,  agreea^ 
biy  to  the  4th  clause  of  the  county  court  act,  passed  in 
1785,  which  required  such  order. 


Mr.  Trezcvanty  contra,  said  there  was  no  occasion  for 
such  order  in  the  present  case,  for  this  attachment  had  been 
issued,  under  the  act  of  1788,  which  authorized  justices  of 
the  peace  in  districts  where  no  county  courts  were  esta^* 
Uishcdy  to  issue  attachments  in  certain  cases,  and  to  make 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1798.  isy; 

diem  returnable  to  the  court  of  common  pleas,  where  the  ^^^bre 
proceedings  were  to  be  agreeably  to  the  attachment  act ;  Boven 
and  this  act  required.no  such  order,  but  made  the  garnishee 
liable  on  making  default,  in  not  making  his  return  on  oath, 
on  the  return  of  the  writ. 

He  admitted,  that  the  county  court  act  required  an  order 
of  court  to  be  made  on  a  garnishee,  in  cases  commenced  in 
those  inferior  courts,  as  contended  for  by  the  gentleman  in 
favour  of  the  motion  in  the  present  case  ;  but  he  said  in 
•cases,  such  as  the  one  before  the  court,  the  county  court  act 
had  no  bearing  upon  it ;  it  had  nothing  to  do  with  it ;  this 
case  depended  on  the  act  of  1788,  and  the  attachment  act  of 
1744,  and  steered  entirely  clear  of  the  county  court  act 
of  1785. 

The  Attomey-General  observed,  that  the  act  of  1788^ 
was  intended  to  enlarge  the  old  attachment  act  of  1744,  by 
enabling  magistrates  to  issue  attachments,  where  persons 
were  in  the  act  of  removing  out  of  the  state,  and  were  likely 
to  be  without  the  jurisdiction  of  our  courts,  before  a  writ 
i;ould  be  obtained  from  the  prothonotary's  office  of  the  court 
of  common  pleas.  But  when  that  writ  was  once  served,  it 
was  to  be  returned  into  the  prothonotary's  office,  and  the 
case  proceeded  in,  against  all  persons  concerned,  agreeably 
to  the  attachment  actj^f  1744* 
• , 

By  the  Court*  The  confusion  which  has  so  often  arisen 
an  cases  of  this  kind,  has  been  owing  to  the  practitioners  of 
^e  bar,  blending  all  these  acts  together,  and  considering 
them  as  made  in  pari  materia  ;  whereas,  they  are  distinct  in 
their  nature  and  objects.  The  county  court  act,  created 
new  jurisdictions  unknown  in  law  before,  and  regulated  the 
practice  in  those  jurisdictions ;  they  are  local  in  their  na- 
ture, and  circumscribed  in  their  limits ;  and  the  rules  pre- 
scribed in  the  act  of  1785,  are  peculiarly  adapted  to  those 
inferior  courts,  and  to  them  only.  Whereas,  the  act  of 
1788,  was  auxiliary  to,  and  came  in  aid  of  the  old  attach-* 
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ment  act  of  1744,  by  eiuUing  magistrates  to  issue  out  wrilf 
of  attachment  in  certain  cases  mentioned  in  the  act,  and  to 
make  them  returnable  into  Ae  court  of  ooasmon  pleas^ 
where  diey  were  to  be  proceeded  in,  agreeably  to  the  terma 
of  this  last-mentioned  act. 


Rule  to  set  aside  the  judgmeait  disdutfged. 

Present  Waties  and  Bat  ;  Borke  and  Gaikxe,  noe 
|iresent  at  die  argumei^  but  afterwards  ooocorntd  in  tfaia 
dedsion. 


CKarie$tou 
lKttnct,\79H. 


Chaales  Baowv  against  The  Rev.  Tsomas  Frost. 


Koasuit.  The      TRESPASS  to  try  tide  to  land. 

correot     rale  ,  ,  ^ 

ofiaw  in  saeh  This  was  an  action  of  trespass  to  try  title  to  atractof  land 

there  is  a  to-  near  Georgetown^  before  Mr.  Justice  Bcrke,  in  which  there 

e^e^'^'^  or  ^^  ^  verdict  foT  the  plaintiiF. 

w!iy"iSt  or  '^^  present  was,  therefore,  a  motion  for  a  new  trial,  on 

«um***i    ^'to  ^^  grounds :  1st.  That  the  judge  ought  to  have  ordered  a 

sapportanie-  nonsuit  on  the  trial,  and  should  not  have  permitted  the  case 

oug^t  to  m-  to  have  gone  to  a  jury ;  and,  2dly.  That  the  verdict  or  (ind« 

rect  a  nonsuit,  .  •  ■  •  i 

as  it  would  be  mg  wss  without  evidence  to  support  it. 
thin|f"to*^      From  the  report  of  the  judge,  it  appeared  that  the  tides 
pw?ed  "Sm«  ^^  **^  **  parties  in  this  case  were  «tf  an  ancient  origin, 
to  a  jury.        ^^^  ^^j.^  traced  down  through  a  number  of  claimants  and 

But  where  ... 

there  is  testi-  proprietors,  to  the  parties  in  this  suit,  and  both  claimed  by 

motiv,  though    ,      .        -,  .  , 

of  a'  doubtrui  deeds  of  conveyance  either  actually  produced  or  account- 

nature,  or  de-       .  -. 
pending  on  a  ed  for. 

long  train  of  y 

ciroomstances,  or  on  facts  eontradictory  in  themselres,  or  which  admit  of  diffbreut  interpre- 
tations ;  in  such  cases  the  oourt  should  send  the  case  to  the  jury,  to  determine  between  the 
parties,  and  not  cut  tiie  plaintifT  off  from  a  chance  of  justice. 

JuHM's  are  the  eonstitutiooal  judges  of  facts  and  cireumsunees,  and  it  is  not  for  the  court  t9 
infer  that  their  verdicts  are  wrong,  unless  some  rule  of  cTidenoe  or  principle  of  law  is  violated. 

But  in  very  iittricate  and  doubtful  eases,  notwithstanding  the  finding  of  a  jury,  the  jodeea 
will,  in  the  exercise  of  their  extraordinary  discretion,  in  some  oases  order  a  new  trial*  thi€ 
the  ends  of  justice  may  be  tlie  better  asoertained. 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  U98.  137 

They  both  claimed  undi^r  Landgrave  Thomas  Smithy  wha  Brown 
had  a  barony  of  24,000  acres  of  land  granted  to  him,  by  tho  Frost 
farmer  lords  proprietors  of  South  Carotinoj  in  that  part  of  the 
country,  and  the  land  in  question  was  a  part  of  this  barony^ 
which  had  been  by  him,  or  his  heirs  or  representatives,  di- 
vided and  subdivided  into  a  great  number  of  portions  or  sub* 
divisions  among  the  numerous  branches  of  his  family,  who^ 
on  their  parts,  again  sold  out  their  proportions  to  various 
purchasers,  at  different  periods^  as  best  suited  their  convcs 
nience. 

The  defendant^  on  his  part,  produced  regular  conveyances 
down  from  the  landgrave  to  the  party  under  whom  he  claim* 
ed,  but  was  not  aUe  sufficiendy  to  fix  the  locadon,  or  shew 
in  what  part  of  the  barony  the  land  he  claimed  was  situ^i 
ated. 

I'he  plaindff,  on  the  other  hand,  was. more  fortunate  in 
ascertaining  his  location,  and  in  shewing  where  the  land  he 
claimed  within  the  barony  lay^  by  different  surveyors,  and 
9lso  by  witnesses  who  proved  and  identified  the  land  in  pos* 
session  of  several  of  the  parties  through  whom  he  claimed 
^is  tide.  But  in  the  course  of  the  evidence  offered  on  the 
trial,  it  appeared  that  the  deeds  which  formed  one  of  the 
links  of  his  chain  of  title  was  wanting  ;  that  is  to  say,  the 
conveyance  from  the  landgrave  to  his  son-in-law,.  Benjamin 
Waring^  through  whom  die  plaintiff  claimed,  was  not  to  be 
found  ;  all  the  others  were  regular  and  substantiated,  agrees 
aUy  to  the  rules  of  law*  As  soon  as  this  defect  in  the  evi« 
dence  in  support  of  the  plaintiff's  claim  was  discovered,  the 
defendant's  counsel,  Mr.  Edward  Rutledge^  moved  for  a 
Qonsuit,  which  was  opposed  by  the  plaintiff's  counsel,  who 
stated  to  the  court,  that  his  client  would  prove  the  existence 
and  loss  of  the  deed  wanting,  to  the  satisfaction  of  the  juiy. 
The  presiding  judge,  therefore,  refused  the  modon  for  a 
nonsuit,  and  permitted  the  plaindff  to  go  into  thb  kind  of 
testimony.  The  plaintiff  then  proved  by  one  or  two  wit<* 
jesses,  that  Mr.  AUston^  who  wa3  executor  of  one  of  the  vxn 
^estors  of  one  of  the  parties  under  whom  he  claimed^  dvuring 
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the  revolutionary  war,  had  his  dweUing-house  destt^oyed  by 
fire,  and  among  other  things  lost  a  number  of  valuable  pa- 
pers ;  (though  some  of  them  were  saved  ;)  that  he  complain- 
ed much  at  the  time  of  the  loss  of  his  papers,  and  of  some 
of  his  title  deeds  for  his  lands*  •  Among  the  Jew  saved  and 
preserved  from  the  flames^  one  deed  wz!&  found  ctnd produced^ 
which  recited  this  deed  of  conveyance  wanted^  from  the  land- 
grave to  his  son-in-law,  Benjamin  Waring*  Upon  this  tes- 
timony to  the  jury,  the  plaintiff  said  he  was  willing  to  rest 
his  cause. 

At  this  stage  a  nonsuit  was  again  called  for  by  the  de- 
fendant's attorney,  but  the  judge  a  second  time  refused  it, 
and  permitted  the  cause,  under  all  the  circumstances  of  the 
case,  to  go  to  the  jury,  who  fotmd  a  verdict  for  the  plaintiiF. 

In  support  of  the  present  motion,  the  Attorney-General 
and  Mr.  Edward  Rutledge  conttndcdy  that  the  judge  should 
have  ordered  a  nonsuit  to  have  been  entered,  as  so  material 
a  link  of  the  chain  of  tide  was  wanting.  T'hat  from  the 
plaintiff's  own  shewing,  he  said  he  proved  the  land  originally 
to  have  belonged  to  Landgrave  Thomas  Smiths,  and  as  no 
conveyance  was  produced  from  him,  the  law  would  infer 
that  the  land  was  still  vested  in  his  heir  at  law.  That  every 
man  in  this  action  must  recover  by  the  strength  of  his  owa 
title,  and  not  by  the  weakness  of  his  adversary's ;  and  if  he 
shews  himself,  or  it  is  proved  by  the  defendant,  that  the  title 
is  in  another,  it  is  sufficient  to  destroy  his  right  of  action. 
That,  therefore,  upon  this  ground,  the  judge  who  tried  the 
cause  should,  in  the  Brst  instance,  have  directed  the  nonsuit 
moved  for.  But  admitting  that  he  had  a  right  by  law  to  go 
into  the  suppletory  evidence  contended  for,  he  had  totally 
failed  in  proving  the  existence  or  loss  of  the  deed  wanting. 
It  was  hardly  necessary  for  him,  he  said,  to  urge  the  rules 
of  law,  which  were  so  well  and  universally  known,  with  re- 
gard to  the  loss  of  deeds.  Th^t  the  party  must  prove, 
1st.  That  such  a  deed  once  existed  ;  2d.  I'hat  it  has  been 
lost  or  destroyed,  and  that  diligent  search  has  been  made 
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for  it  in  a  proper  place,  and  that  it  cannot  be  found  ;  or.  Brown 
3d.  That  it  is  in  the  hands  of  your  adversary,  who  refused  y^ 
to  deliver  it.  After  this  is  done,  you  «iay  give  a  reasonable  \^^v^**/ 
proof  of  the  contents  of  such  deed,  or  oflPer  a  copy  in  evi-  ^  ^*^^  ^^^' 
dence*  But,  he  asked,  had  this  been  done  in  the  present 
case  ?  He  was  bold  to  say  it  had  not.  No  proof  was  of* 
fercd  by  any  person  who  ever.saw  this  deed.  That  a  house 
was  destroyed  by  fire,  he  admitted  ;  and  that  some  tide*' 
deeds  for  land  might  have  been  destroyed,  he  also  admit- 
ted ;  but  there  was  no  proof  that  this  deed  (wanting)  was 
among  those  which  were  so  destroyed/  It  was  true,  he  said, 
that  a  deed  said  to  have  been  among  those  saved,  contained 
a  recital  of  a  deed  from  Landgrave  Thomas  Smith  to  Benja*^ 
nun  Waring;  but  this,  he  contended,  was  too  vague  and  in« 
definite  even  to  raise  the  slightest  presumption  upon.  No 
copy  was  offered  in  evidence  from  the  records,  nor  the  least 
testimony  of  the  contents  of  it*  It  was  a  bare  recital  of 
Benjamin  Waring  himself,  under  whom  the  plaintiff  claims. 
There  was  nothing,  therefore,  from  the  whole  of  this  supple- 
tory  testimony  offered,  to  raise  a  presumption  strong  enough 
in  law  to  justify  the  judge  in  leaving  it  to  the  jury  to  deter- 
mine  whetht^r  this  deed  ever  existed  or  not  ?  or  whether  it 
was  destroyed  or  not  ?  or  even  whether  its  contents  amount* 
ed  to  a  transfer  of  the  land  in  question  from  the  landgrave 
to  Benjamin  Waring  or  not  ?  If,  therefore,  the  whole  of 
this  unsubstantial  fabric  vanishes  in  air,  what  was  there  to 
submit  to  a  jury  I  Not  one  circumstance  of  sufiicient  so^* 
lidity  had  been  offered,  that  came  within  any  one  of  the  rules 
df  evidence* 

A  nonsuit,  therefore,  upon  the  second  motion,  ought 
clearly  to  have  been  ordered,  as  soon  as  this  suppletory  evi- 
dence closed.  And  the  judge,  in  refusing  it,  and  submit- 
ting to  the  jury  this  kind  of  unsubstantial  testimony,  was 
guilty  of  misdirection.  And  for  this  purpose  he  relied  on 
Cawp.  214.  where  the  judge  (Baron  Eyre)  left  it  to  the  jury 
to  determine,  whether  37  years  non-payment  of  quit-rent 
did  not  amount  to  presumptive  evidence  that  it  had  been  rc- 
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leased  or  extinguished  ;  and  the  jury  found  that  it  did* 
This  was  deemed  a  misdirection  in  the  judge,  and  a  new 
trial  was  ordered  on  the  ground  of  this  misdirection,  and 
because  the  verdict  was  against  law. 

Again,  he  said,  a  verdict  without  anif  evidence  at  all^  as 
in  the  present  case,  or  against  plain  evidence^  or  against  law, 
ought  not  to  stand ;  there  ought  to  be  a  new  trial.  3  Burr. 
1525. 

« 
Mr.  Johnson^  in  reply,  obser\'ed,  that  it  would  have  been 

denying  the  plaintiff  a  manifest  right,  to  have  deprived  him 
of  the  benefit  of  the  evidence  offered,  to  prove  the  existence 
and  loss  of  the  deed  in  question,  by  ordering  a  nonsuit  in 
the  first  instance  ;  and  still  more  so,  after  it  was  offered,  to 
have  taken  it  from  the  jury,  and  cut  him  off  from  the  bene- 
fit of  their  verdict,  by  granting  the  second  motion,  without 
submitting  it  to  their  consideration.  He  admitted,  that  in 
cases  where  there  was  a  total  defect  of  evidence,  the  court 
would  and  ought  to  order  a  nonsuit.  But,  in  this  case,  a 
great  deal  of  evidence  had  been  offered  to  the  jury,  both  oral 
and  written.  In  the  first  place,  a  regular  chain  of  titles  had 
been  traced  up  from  the  plaintiff  in  this  action  to  Benjamin 
Waring^  the  son-in-law  of  the  old  landgrave.  All  these 
had  been  delivered  over  to  the  plaintiff  by  the  party  from 
whom  he  purchased,  which  was  strong  presumptive  evidence 
of  the  right,  because  ancient  title  deeds  generally  accom- 
pany the  right'to  the  freehold  ;  and  only  a  single  link  was 
wanting  to  carry  it  up  to  the  landgrave  himself.  In  the  next 
place,  it  was  proved,  that  the  dwelling-house  of  the  executor 
of  one  of  the  ancestors  of  one  of  the  parties  under  whom  the 
plaintiff  claims,  had  been  destroyed  by  fire,  and  among  other 
things,  a  number  of  deeds  and  papers,  and  that  the  owner  of 
the  house  complained,  at  the  time,  of  the  loss  of  some  of  his 
paptrrs  and  title  deeds  for  his  lands,  at  a  time  when  he  was 
smarting  under  his  losses,  which  could  not  have  been  in- 
tended to  liolstcr  up  an  unfounded  claim  at  some  future 
day,  but  expressed  with  the  utmost  sincerity  of  soul  to  his 
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neighbours  at  the  time  of  his  calamity.  And,  kistly,  it  ap-  Brown 
pcared  from  one'  of  the  deeds  saved  from  the  flames,  that  p^ost. 
this  deed  from  the  landgrave  to  Benjamin  Waring  was  par- 
ticularly mentioned  and  recited,  as  a  deed  which  had  been 
made  and  executed  with  all  due  and  legal  solemnities*  This 
was  also  an  ancient  deed,  and  could  not  be  supposed  to  have 
been  fabricated  ior  the  purpose  of  supporting  the  plaintiff's 
present  suit.  All  these  circumstances,  he  said,  formed  such 
a  mass  of  testimony,  as  could  not  well  be  resisted ;  and  it 
would  have  been  the  height  of  injustice  to  have  withheld  it 
from  the  jury,  by  ordering  the  nonsuit.  The  presiding 
judge  did,  therefore,  what  was  proper  and  right  in  submit^ 
ting  the  whole  to  the  jury,  to  form  their  conclusions  upon 
diem ;  and  having  done  so,  there  are  no  grounds  to  call 
their  verdict  in  question. 

It  cannot,  therefore,  be  said  to  be  a  verdict  without  evi-* 
dence,  for  there  was  a  great  deal  of  evidence  offered.  Nor 
one  against  evidence  ;  that  is  not  alleged.  Nor  is  it  a  ver- 
dict against  law  ;  for  if  the  jury  were  of  opinion  the  deed 
in  question  ever  existed,  and  was  lost,  it  was  a  finding  war- 
ranted both  in  law  and  in  fact.  They  were  the  constitu- 
tional judges  of  facts,  and  where  law  and  facts  are  blended 
together,  their  finding  is  conclusive  and  binding ;  and  having 
done  80,  there  are  no  legal  grounds  for  setting  their  verdict 
aside* 

The  Judges,  after  hearing  arguments,  were  of  opinion, 
that  where  a  link  of  a  long  chain  of  titles  is  alleged  to  be  lost 
or  destroyed,  as  in  the  present  case,  a  considerable  degree  of 
latitude  was  perfectly  allowable,  in  order  to  reach  the  jusuce 
of  a  case  of  this  complexion.  They  were^  therefore,  clearly 
of  opinion,  that  the  presidmg  judge  did  right  in  not  ordering 
'%  nonsuit  in  the  first  instance.  The  correct  rule  of  law,  in 
•eases  of  this  sort,  they  took  to  be  this :  that  wherever  there 
•was  a  total  fisulure  of  testimony  or  evidence  offered  to  a  jury 
in  support  of  an  action,  there  it  was  the  duty  of  the  judge  to 
-^rder  a  nonsuit,  becsause  it  would  be  a  nugatory  act  to  send 
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such  an  unsupported  cause  to  a  jury.  But  wherever  there 
was  lestimony,  although  of  a  doubtful  nature,  or  a  train  of 
facts  which  were  contradictory  in  themselves,  or  which  ad« 
mitted  of  different  interpretaiioos ;  in  all  such  cases,  tho 
court  ought  to  send  it  to  the  jury,  ultimately  to  determinQ 
between  the  -parties*  In  cases,  too,  where  the  general  issue 
is  pleaded,  juries  have  a  great  latitude,  and  may  even  find 
a  deed  of  themselves,  if  they  know  it,  although  not  shewa 
by  either  of  the  parties*  So  also  they  may  find  a  matter  of 
record^  though  not  shewn  in  evidence,  (contrary  to  opinions 
formerly  held  on  this  subject,)  and  as  they  may  find  such 
record,  so,  by  parity  of  reasoning,  they  may  take  instruction 
concerning  it,  from  every  circiemstatice  which  carries  the  apm 
pearance  of  truths 

Upon  these  grounds,  also,  the  judges  were  of  opinion^ 
that  the  presiding  judge  acted  properly  in  not  ordering  a 
nonsuit  on  the  second  motion  for  that  purpose,  but  was  re* 
gular  in  sending  it  to  the  jur}*,  after  the  suppletory  evidence 
was  given.  What  were  the  points  then  submitted  to  them  I 
Why,  whether  this  deed  (supposed  lo  have  been  lost  or  de* 
stroyed)  ever  existed  or  not ;  and,  secondly,  if  it  did,  whe<- 
tlier  its  loss  was  sufficiently  accounted  for  or  not.  These 
were  facts  very  proper  for  their  consideration  ;  they  were, 
under  ill!  the  circumstances  of  this  case,  fairly  and  regularly 
submitted  to  them,  and  this  court  has  no  legal  grounds  to 
say  that  their  verdict  is  either  against  law  or  evidence. 

But  the  judges  said  they  had  a  discretionary  power  of 
ordering  new  trials  in  cases  of  great  intricacy  or  doubt,  for 
the  attainment  of  justice,  without  invading  the  province  of 
a  jury  on  the  one  hand,  or  of  impeaching  verdicts  upon  le« 
g-al  grounds  on  the  other.  And  this  case  appeared  to  them 
to  be  one  of  this  complexion.  The  parties  all  claimed  ua* 
der  one  of  the  earliest  grants  made  by  the  former  lords  pro- 
prietors of  South  Carolina^  and  lay  ancient  conveyancea. 
That  the  subdivisions  of  this  barony  were  nwde  by  surveyors 
of  the  parties'  own  choosing,  and  there  might  be  much  light 
thrown  upon  the  location  of  the  lands  men^ooed  in  the  dc^ 
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kndxtiCi  deed)  which  appeared  to  be  involved  in  much  Brown 
doubt  juid  obscurity.  That  there  was  still  some  doubt  and  Tmt. 
uncertainty  on  the  part  of  the  plaintiff,  about  the  existence 
and  loss  of  the  deed  from  the  old  landgrave  to  Waring^  not*^ 
withstanding  the  finding  of  the  jury,  as  the  only  mention 
made  of  it  was  the  recital  in  another  deed,  not  between  the 
same  parties,  but  by  a  person  interested  in  the  establishment 
of  this  deed  to  himself* 

For  all  these  reasons,  they  thought  it  for  the  furtherance 
of  justice  to  order  a  new  trial,  that  this  case  might  be  tried 
before  another  jury^  who  probably  may  not  have  heard  so 
much  cf  the  case  as  the  one  who  tried  the  cause  ;  and  the  more 
especially,  as  it  would,  in  that  case,  be  only  putting  the 
defendant  exactly  in  the  situation  in  which  the  plaintiiF 
would  have  been^  if  the  verdict  had  been  in  the  defendants 
faviour  /  for  in  that  event  he  would,  as  a  matter  of  right, 
have  been  entitled  to  another  action,  under  the  act  of  1744, 
without  impeaching  the  verdict  of  a  jury. 

Rub  for  new  trial  made  absolute,  without  costs. 

Present,  Burke,  Grimke,  Waties  and  Bat. 


The  Rev.  Thomas  Frost  ads*  Charles  Browk. 

TRESPASS  to  try  title  to  land.  Whereatliird 

This  was  a  second  trial  at  Georgetown^  for  the  same  tract  t^p  ihrcourt 

of  land  mentioned  in  the  foregoing  case,  in  which  defendant  il^'px^,I7ii^^I 

was  the  principal  actor,  the  plaintiff  in  the  former  case  hav-  ^^^  *^°  ^^^' 

^         ,  ,  cumng     ver- 

ing  had  a  verdict  in  his  favour.     This  second  action  was  dicta  in  fiivcmr 

.    ^  ,     ^         _,       _       .         _  11.  of   the  plain- 

tned  before  Mr.  Justice  Grimke,  and  the  circumstances  \S%      ui^iess 
varied  litde  from  those  mentioned  in  the  former  trial.  Juie*  of  ^elu 

The  same  evidence  was  offered,  and  the  same  motions  01^11^0^1^"  U 
for  nonsuits  were  made,  at  different  stages  of  the  ca^,  as  ^^^i^^* 


134  CASES  DETERMINED  IN  THE  STATE 

Frost        had  been  made  on  the  former  trial,  but  overruled  for  the. 

B^wo.       **™^  reasons,  as  the  presiding  judge  did  not  wish  to  deprive 

s^'v^w     the  plainu£P,  in  his  second  trial,  from  an  opportunity  of  go- 

ing  fully  into  the  case  again.     But  a  new  ground  was  taken, 

which  had  not  been  urged  on  the  former  trial,  to  wit,  that 

this  action  would  not  lay,  because  the  plaintiff  had  lost  his 

right  of  entr}s  as  he  had  never  commenced  any  action,  or 

made  any  entry,  either  himself  or  by  those  under  whom  he 

claimed,  for  more  than  sixty  years  last  past*  That  the  plain- 

s  Black. Com.  tiif  is  bound  to  allege  seisin  of  the  lands  and  tenements  in 

195. 

himself,  or  in  t^ome  one  under  whom  he  claims,  and  then  de« 
rive  the  right  from  the  person  so  seised  to  himself,  and  that 
too  within  sixty  years,  otherwise  the  demandant  and  his 
heirs,  and  all  claiming  under  him  or  them,  are  perpettiallf 
barred  of  their  claim. 

To  this  it  was  replied,  that  the  writ  of  right  never  was  in 
use  in  this  country ;  it  was  a  remedy  for  the  recovery  of 
lands,  which  had  never  been  extended  by  our  ancestors  to 
Carolina  ;  therefore,  never  could  have  been  considered  as 
a  part  of  the  common  law  of  Carolina,  I'he  only  action  in 
use  from  the  first  settlement  of  the  countiy,  till  the  year 
See  the  act  ^^TQl,  was  the  action  of  ejectment ;  when  that  act  changed 
of  1791,   tor  this  fictitious  actiou  into  the  action  of  trespass,  to  try  tides 

chfingin^  the  r        »  </ 

acikni  of  c-  to  lands*     That  our  limitation  act  passed  in  1712y  had  al* 

jectcnent  into  ,  ^  , 

trespass ;  also  tered  the  common  law  of  Englojid  in  this  respect,  even  if  it 

tiie    case   of  could  be  said,  that  it  had  ever  extended  to  it,  and  had  fixed 

fyJilrrg  ante,  no  time  or  limitation  to  the  commencement  of  suits  for  the 

P'^'^-  recovery  of  lands  in  this  country,  except  incases  where 

there  was  an  adverse  possession  :  in  such  case  it  required 

that  the  action  should  be  commenced  witlun   five  years, 

otherwise  the  plaintiff  as  against  such  actual  possessor^ 

would  be  forever  barred ;  but  even  in  such  case,  the  law  did 

not  make  it  necessary  that  the  plaintiff  should  enter  and 

gain  actual  seisin,  before  suit  brought ;  the  right  and  tide 

alone,  is  sufficient  to  maintain  the  action* 

The  cause  was  afterwards  submitted  to  the  juxy,  and  a 
second  verdict  was  given  for  the  plaintiff* 
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The   present  was  therefore  a  motion  for  a  third  trial ;        Frost 

ttds. 

when  all  the  grounds  which  had  been  taken  on  the  first  Broun. 
and  second  trials,  were  again  urged  by  the  counsel  on  both  ^i^'^''""^*^ 
sides ;  on  this  motion,  the  only  material  difference  was,  the 
last  ground  taken  on  the  st  cond  trial,  to  wit,  that  the  plain- 
liff  had  lost  his  right  of  entry,  as  he  had  not  commenced  his 
action  within  sixty  years  ;  this  was  a  new  ground^  and  the 
first  time  it  had  been  taken  in  the  judicial  history  of  this 
country. 

Two  of  the  judgos  were  against  a  third  trial.  Mr.  Jus- 
tice  Waties  delivered  the  opinion  of  Mr.  Burke,  and  his 
own,  as  follows: 

WAtiEs,  J.  A  xthird  trial  has  been  moved  for  in  this 
case,  on  the  part  of  the  defendant,  after  two  verdicts  for  the 
plaintiff ;  and  the  grounds  on  which  it  is  moved,  are,  that 
the  finding  of  the  jury  has  been  contrary  to  the  limitation 
act,  and  the  rules  of  evidence.  The  doctrine  of  law  re* 
specting  new  trials,  has  been  so  frequendy  considered,  and 
the  rules  on  the  subject  so  fully  setded  and  understood, 
that,  it  appears  to  me,  nothing  no^  remains  in  the  discretion 
of  the  judges,  but  to  make  an  application  of  these  rules,  to 
any  particular  case  that  may  come  before  them.  After 
having  exercised  my  judgment  in  this  manner,  I  am  of  opi- 
nion, that  the  defendant  is  not  entitled  to  another  trial.  The 
objections  made  to  the  verdict  have  been  urged  with  much 
ability,  and  some  of  them  have,  no  doubt,  great  weight ; 
but  they  do  not  appear .  to  me,  to  be  sufiiciently  strong,  to 
warrant  us  in  setting  aside  this  second  verdict,  after  the 
liberal  indulgence  shewn  on  the  former  motion  in  favour  of 
the  defendant. 

It  was  contended,  that  this  action  was  not  maintainable,  ,^^  ^^^  ^^ 
because  the  plaintiff  had  lost  bis  right  of  entry,  having  never  ^^^     ^^^'f^ 

"  "^  "  vas  111  use  m 

this  ciHintrv, 
nor  continual  clHims  for  Ipnds,  Sr^..  Ejectment  or  treiipass  (the  only  actions  for  \v^^*^^)  will 
lay,  allhoagh  plaiotiflT  nercr  fnure<l,  or  any  person  under  whom  he  claims,  withi:>  »J\ty 
years  before  commencing  such  suit.  It  is  only  necessary  to  bring  suit  in  this  sute,  to  rsla- 
plish  a  ehim  to  lands  where  there  is  an  adverse  posae»9io)tf  under  the  limitation  act ;  other- 
wise a  right  will  not  he  defeated  by  length  of  tim^ 
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ProBt        brought  any  action  or  made  any  entry  on  the  land,  either  by 
-**^*'  himself  or  b\^  those  under  whom  he  claimed,  for  more  than 

sixty  years ;  and  that  the  want  of  an  adverse  possession 
during  that  time,  did  not  excuse  him. 

There  is  no  doubt,  that  in  England^  the  loss  of  a  right  of 
entry  is  a  bar  to  an  action  of  tjectment ;  but  I  do  not  be- 
lieve that  a  case  has  ever  occurred  there,  in  which  this  was 
allowed,  where  there  was  not  an  adverse  possession  existing* 
But  h  is  not  material  to  ascertain  what  would  be  the  deter« 
mination  of  an  English  court,  in  a  case  like  the  one  before 
us  ;  for  it  is  very  clear  to  me,  that  agreeably  to  our  act  of 
limitation,  and  the  practice  under  it,  the  plaintiff  has  not 
lost  his  right  of  entry ;  and  that  this  right,  can  only  be 
taken  away  by  an  adverse  possession  under  the  act*  Our  ac- 
tion of  ejectment,  or  the  action  of  trespass  substituted  in 
the  room  of  it,  is  adequate  to  every  end,  and  possesses  aS 
the  advantages  of  every  real  action  in  England^  from  an 
•jectment  to  a  writ  of  right ;  and  neither  a  desaent  cast,  nor 
a  want  of  entry,  nor  the  omitting  to  bring  an  action  witihifi 
five  years,  will  be  any  bar  to  it,  if  there  has  been  no  adverse 
possession  running  against  it. 

This  is  known  to  be  the  constant  practice,  and  we  see 
in  court  every  day,  lands  recovered  which  are  claimed  under 
ancient  grants,  of  which  the  plaintiffs  never  had  posses- 
flion  ;  and  the  right  to  which  had  accrued  many  more  than 
five  years  before  bringing  the  a<ftion  ;  and  this  appears  tx> 
be  the  intention  of  the  act.  It  requires  that  an  action  should 
be  brought  within  five  years  for  the  recovery  of  land,  after 
the  right  to  it  accrues.  But  hoiv  is  an  action  to  be  brought, 
if  some  person  is  not  in  possession  ?  How  is  the  writ  to  be 
served  f  If  the  legislature  had  intended  that  a  claim  should 
be  made  every  five  years,  whether  there  was  an  adverse 
possession  or  not,  it  would  have  prescribed  some  mode  of 
making  this  claim  on  the  land  ;  but  its  requiring  an  action 
to  be  brought,  necessarily  implies  that  there  must  be  an  ad- 
verse possession  to  fotmd  it  on  ;  and  that  without  this,  no 
lapse  of  time  will  take  away  either  ihe  right  of  entry^  or 
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fight  nf  property.    Verdicts  without  number,  have  been       Frost 
found  agreeably  to  this  construction  of  the  act,  and  it  has      Bniwn. 
jiow  become  a  rule  of  property  ;  we  should  not  be  at  liberty 
to  overturn  it,  even  if  it  was  erroneous. 

Another  ground  on  which  this  third  trial  is  moved  for, 
J8,  that  the  verdict  has  been  found  against  the  rules  of  evi^ 
4ence.  An  objection  of  thjs  sort,  ought  always  to  com- 
mand the  serious  attention  of  the  judge;.  It  is  of  infinite 
importance,  that  the  l^ws  should  have  a  steady  and  uni- 
form operation ;  for  in  this  chiefly  consists  the  freedom  of 
our  government,  and  the  substantial  liberty  ^  every  citizen^ 
If  therefore,  it  appeared  to  me,  that  il^y  de^  and  fixe4 
principles  of  law  was  violated,  J  should  not  hesit^e  ia 
granting  a  third  trial,  or  even  a  fourth,  but  I  do  nqlt 
see  that  this  is  die  case  before  us.  It  appears  to  me,  ^at 
the  verdict  is  not  inconsistent  with  the  rules  of  evidence^ 
and  if  we  should  s^t  it  aside,  J  thinjL  in  thi^  instance  we 
should  be  intrenching  on  the  constitutional  apd  righttul  pip- 
vince  of  the^  jury.  From  the  report  of  the  judge  who  trie^ 
the  cause,  (as  in  the  former  case,)  it  appears,  that  the  tides  of 
both  the  parties  were  of  ancient  origin,  and  both  of  them 
founded  on  deeds*  Each  one  claimed  under  Landgrave 
Thomas  Smith.  The  defendant  shewed  an  unbroken  diain 
of  titles,  and  the  only  uncertainty  in  his  cbim,  ti^as,  as  t9 
the  IkcaUty  of  the  land. 

The  plaintiff's  deeds  were  all  regular  up  to  Bahama 
Waring^  a  son-in-law  of  the  landgrave  ;  but  a  conveyance 
to  him  from  the  landgrave  ivas  wanting.  The  plaintiff, 
however,  offered  a  variety  of  circumstances,  to  prove  the 
existence  of  such  conveyance,  and  the  loss  by  fire  ;  which 
the  jud^  suffered  to  go  to  the  jury :  And  the  jury  have 
presumed  from  these  circumstances,  that  such  a  deed  di4 
exist,  and  was  lost,  and  have  therefore  found  for  the 
plaintiff. 

lliere  are  two  things  to  be  considered.  1st.  Whether 
such  kind  of  evidence  is  legal,  or  not  ?  ^d.  Whether  it  wa9 
properly  left  to  the  jury  pr  not  \  There  can  be  ijjio  doubt  as 

Vol.  n.  S 
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Frost  to  the  first  point ;  it  is  very  clear,  that  the  existence  and 
Bmwn.  ^oss  of  a  deed,  may  be  presumed  by  a  jury  from  circum- 
stances ;  all  the  cases  quoted  on  both  sides,  recognise  the 
prmciple  ;  and  the  only  control  which  the  judges  have  over 
the  right  of  the  jury,  is,  to  require  that  there  shall  be  some 
ground  to  raise  the  presumption  upon ;  and  that  this 
ground  shall  not  be  a  light  and  frivolous  one.  But  if  the 
circumstances  offyred  in  evidence  are  thought  of  suflScient 
weight  to  be  left  to  a  jur)^,  and  they  presume  a  fact  from 
them,  we  have  no  power  afterwards  to  judge  of  the  strength 
of  them,  and  to  say  that  the  verdict  is  not  well  founded  ;  to 
do  so,  would  be  to  control  the  judgment  of  the  jury,  on  the 
sufficiency  of  evidence  legally  determinable  by  them  ;  which 
Would  be  to  subvert  a  fundamental  right* 

With  respect  to  the  second  point,  I  think  the  circumstan- 
ces were  of  importance  enough  to  be  left  to  the  jury.  It  is 
true,  that  the  recital  in  the  missing  deed,  in  Benjamin  Wa^ 
ring*s  deed  to  George  Smithy  was  no  legal  proof  of  itself,  of 
the  existence  of  such  a  deed  ;  nor  was  any  other  single  un- 
connected fact,  alone,  which  was  given  in  evidence  ;  but  it 
appears,  that  they  were  offered  only  as  circumstances^  which 
collectively  taken  together,  and  weighed,  might  amount  to 
ftuch  proof ;  and  in  my  opinion,  they  deserved  the  consider- 
ation of  the  jury.  The  recital  in  Mr.  Waring*s  convey- 
ance to  George  Smithy  of  the  missing  deed  ;  his  relation  to 
the  landgrave,  and  connection  in  the  family ;  the  attestation 
of  some  of  the  same  family  to  this  deed ;  the  continued  con- 
veyances of  the  land,  from  that  time  to  this,  through  a  great 
many  hands,  many  of  whom  have  paid  a  valuable  consider- 
ation for  it  J  and  many  other  circumstances  stated,  were  wor- 
thy of  consideration.  There  was  one  which  I  do  not  recollect 
was  dwelt  upon  in  the  argument,  that  I  think  of  great  weight : 
each  party,  it  appears,  disputed  the  location  of  the  other's 
claim,  and  the  surveyors  differed  about  it  ;  but  the  jury  have 
found  that  the  plaintiff's  location  was  right.  It  must  be  ad- 
mitted, fhat  they  were  (as  to  this  point)  the  exclusive 
.judges ;  it  was  a  fact  for  their  determination  only ;  ihtf 
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have  ascertained,  then,  that  the  land  conveyed  by  Benjamin  Frost 
Waring^  is  the  land  in  dispute;  and  that  the  land  to  which  Brown. 
the  defendant  is  entided,  lays  elsewhere.  It  is  true,  that  ^^^^V^ 
the  plaintiff  must  supply  by  legal  evidence,  the  want  of  a 
conveyance  from  Landgrave  Smith  to  Benjamin  Waring^  or 
he  cannot  recover  ;  but  if  the  verdict  ascertains  the  fact, 
that  the  land  in  dispute  is  not  that  which  has  bicen  conveyed 
by  the  landgrave  to  the  defendant,  but  diat  his  land  lays 
elsewhere,  it  follows,  that  the  land  in  dispute  must  either 
have  been  conveyed  by  the  landgrave  to  Benjamin  IVaringy 
or  to  some  other  person,  or  not  conveyed  at  all ;  as  no  other 
claim  however  appears,  and  probably  no  other  exists,  it  may 
reasonably  be  inferred,  that  this  land  was  conveyed  to  B* 
Waring;  it  is  at  least  a  strong  circumstance,  concurring 
with  many  others,  on  which  I  think  a  jury  were  legally  au- 
thorized, to  raise  a  presumption  of  this  fact. 

An  objection  was  made  to  this  kind  of  evidence,  that  it 
was  only  admissible  to  support  a  right  in  possession  ;   but  ^ 
never  to  defeat  such  a  one.     I  admit  that   possession  is 
highly  favoured,  by  the  law,  and  perhaps  a  presumption  in 
support  of  it,  would  be  preferred  to  one  of  equal  weight 
against  it.     But  I  have  no  doubt  that  it  may  be  good  evi« 
dence  against  possession,  and  may  be  raised  from  circum- 
stances strong  enough  to  defeat  it ;  there  is  no  good  reason 
why  it  should  not.     Presumption  is  allowed  to  prove  facts,   PresdmptioQ 
even  in  criminal  cases  ;  and  one  of  the  highest  modes  of  pr^^/aett^ 
proof,  is,  to  shew  the  existence  of  circumstances  which  ^[roumsJli^** 
could  not  have  existed,  if  the  fact  to  be  proved  had  not  pre-  ce^^^^h^H 

^ '      ^  *^  '^         could     not 

existed.     And  what  is  this  kind  of  proof  but  presumption  f  liave  existed, 
A  single  circumstance  may  have  little  strength,  and  of  itself  facts  had  pre& 
afford  no  foundation  ;  but  when  joined  to  many  more  of  the      ^  ^ ' 
same  nature,  all  fitting  each  other,  and  having  the  same  re- 
lation, the  whole  united,  may  form  an  arch  strong  enough, 
to  support  a  presumption  of  the  most  important  fact.   After 
all,  if  the  objections  to  this  verdict  had  much  more  weight 
with  me,  than  they  have,  yet  I  would  not  disturb  this  last 
vejdict,  for  another  reason.    A  second  trial  has  already^ 
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Frost        been  granted,  and  two  specialjnrieg  have  concurred  \n  faiid- 
Brown.       "^g  ^^e  same  fatts  ;  I  think  T^e  have  no  authority  to  inter- 

# 

fcre  any  further.  *  For  although  I  would  never  surrender  a 
plain  and  certain  rule  of  law  to  the  caprice  of  a  jury,  or  anjr 
KiUmber  of  juries  j  yet  in  a  case  where  the  law  is  complicated 
with  facts,  so  that  the  construction  and  application  of  it, 
must  depend  on  the  finding  of  facts,  two  concurrent  verdictd 
even  againdt  the  opinion  of  the  judges,  Ought  to  be  conclu* 
!live.  As  the  present  case  appears  to  me  to  be  such  a 
one,  I  think  a  third  trial  ought  not  to  be  granted. 

Burke,  J.  concurred  with  Waties,  J. 

GuiMKE,  J.  contra.  Although  he  had  sent  this  cause  to 
the  jury  on  the  second  trials  yet  it  was  done  under  a  charge^ 
that  he  did  not  think  any  one  part  of  the  evidence  offered  to 
supply  the  existence  and  loss  of  the  deed,  came  up  to  the 
fules  of  evidence  require  d  on  such  occasions  ;  and  if  so,  theh 
any  combinatiotv  of  unsubstantial  parts,  could  never  remedy 
the  defect,  and  his  reasons  were  these.  In  the  first  place, 
it  is  a  well  known  rule  of  law,  that  a  plaintiff  must  recoreir 
by  the  strength  of  his  own  title,  or  fail  in  his  acticxi.  It 
is  no  matter  hbw  weak  his  adversar)''s  may  be,  for 
tulless  he  c^n  make  out  his  claim,  it  falls  to  the  ground ;  for 
possession  gives  a  man  a  right  to  hold  against  every  man, 
who  canntit  shew  a  good  title,  4  Burr.  2487.  Has  the 
plaintiff  done  so  in  the  present  case  I  no,  he  ha&  not ;  ht 
has  failed  in  one  essential  link  of  it,  that  is  in  proving  the 
conveyance  from  Lai^dgrave  Smith  the  original  grantee^  to 
Benjamin  Waring.  Here  he  has  stumbled  at  the  thresh- 
old of  his  cause,  and  in  no  part  of  his  testimony,  has  he 
cVer  been  able  to  get  over  it.  It  is  to  be  recollected,  that 
the  plaintiff  has  endeavoured  to  make  out  his  title,  by  rcgu- 
kfr  deeds  of  conveyances  from  the  original  grantee  down  ta 
himself.  One  of  the  first  rules  of  taw  in  the  production  of 
deeds  of  conveyance,  is,  that  you  must  produce  the  deed 
itself  in  evidence  to  a  jury,  and  must  prove  it  by  one  wit- 


\ 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1798.  Ul 

ness  at  leadt,  Bull.  N.  P.  254.  The  next  rule  is,  that  if  Ffott 
tlie  deed  is  in  the  hands  of  the  opposite  party,  who  upon  Brown. 
being  cdled  on,  refuses  to  produce  it,  a  copy  of  it  will  be 
good  evidence  ;  so  where  it  is  proved  that  the  deed  is  lost 
hy  jire^  or  other  accident,  a  copy  of  it  may  be  given  in  evi- 
dence ;  and  if  )rou  have  no  copy,  you  may  give  parol  proof 
of  the  contents.  Now  how  have  these  rules  of  law  been 
Supported  by  the  evidence  in  the  present  case  \  It  is  not 
pretended  that  any  deed  is  even  in  existence  ;  nor  a  copy 
of  it,  nor  any  record  of  it  to  be  found  ;  but  it  is  alleged  to 
have  been  lost,  when  Mr.  AlUtorCs  house  was  consumed  by 
fire.  Is  there  any  proof  that  it  ever  did  exist,  or  that  the 
landgrave  ever  executed  it,  or  that  he  ever  in  hislife-time^ 
direcdy  or  indirectly,  acknowledged  that  he  had  executed 
such  a  deed,  or  that  it  ever  came  into  Mr.  Allston^s  posses- 
sion  i  or  that  it  was  in  the  house  that  was  consumed  by  the 
fire  ?  or  that  Mr.  Allston  ever  acknowledged,  that  such  t 
deed  had  been  destroyed  ?  Not  out' scintilla  of  evidence  has 
been  offered,  to  prove  or  substantiate  any  one  of  these  im- 
portant facts  :  so  far  then  he  was  bold  to  say,  that  the  ex- 
istence and  loss  of  this  pretended  deed  was  totally  unac- 
counted for,  by  any  one  known  and  established  rule  of  law* 
The  next  principle  of  law  resorted  to,  in  support  of  this 
deed,  tuas  a  recital  in  the  deed  from  Benjamin  Waring  to 
George  Smithy  under  whom  the  plaintiff  claims  ;  let  us  exa- 
mine this  principle,  and  see  how  it  will  bear  the  plaintiff  out 
in  his  title.  ^^  A  recital  is  the  making  mention  in  a  deed 
^  or  writings  of  something  which  has  been  made  or  done  be* 
^fore."^  2  nil.  Abr.  416.  This  like  all  other  acts  done  by 
a  man,  is  good  evidence  against  himself  2Lnd  ill  claiming  un- 
der him,  but  is  no  evidence  for  himself;  otherwise  a  man 
might  fabricate  as  many  deeds  as  he  pleases,  and  make 
as  many  recitals  in  them  as  he  pleases ;  and  if  they 
Vere  permitted  to  be  evidence  of  pre-existing  rights,  a  man 
might  carve  out  to  himself,  any,  or  as  many  titles  as  he 
Ithought  proper.  Therefore  the  law  has  very  wisely  laid 
down  this  rule,  to  guard  against  the  bad  effects  of  recitals  in 
deeds  of  conveyance.     A  recital  is  not  conclusive,  because ' 
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Frost        it  is  no  direct  affirmation,  and  by  feigned  recitals  in  a  true 

Brown.       deedj  men  might  make  what  recitals  they  please,  since  false 

v^^^v^^*^    recitals  are  not  punishable.  1  IhsU  352.  2  Lev.  108.  Again 

it  is  laid  down,  in  2  LilL  Abr.  416.  the  recital  of  one  lease  in 

Triah  ter  ^^^^^^"^  i®  ^^'^  ^  sufficient  proof  that  there  was  such  a  kase^ 
Pnw,  398.  as  is  recited,  Vaugh.  74,  75,  without  producing  it,  or  the 
enrolment  of  it.  2  Lev.  109.  But  the  recital  of  a  lease,  in 
a  release,  is  good  evidence  of  a  lease  against  the  releasor^ 
^d  those  who  claim  under  him,  Mod.  Cos.  44.  LilL  Abr» 
417.  Again  it  is  laid  down,  that  a  recital  cannot  make  a 
first  lease  good,  which  was  not  good  before,  or  put  the  party 
in  a  better  condition  than  he  was  in  brfore,  Dal.  13.  pL  23* 
Com.  Dig.  tit.  Recital.  From  these  numerous  authorities, 
it  is  most  evident,  that  a  recital  in  a  deed  is  no  evidence  on 
behalf  of  a  man,  although  it  may  be  good  against  him  ;  as 
recitals  in  a  deed  for  transferring  property  respecting  the 
grantor'*8  estate,  will  by  construction  of  law,  amount  to  a 
covenant  or  agreement,  that  he  is  entitled  to  the  property 
he  recites.  1  Powell  on  Contracts.  235.  Now  examine  the 
recital  under  consideration.  1st*  Who  is  it  made  by  ?  the 
answer  is  by  Beijamin  Waring,  under  whomplaintiiFclaimfi 
in  his  deed  to  Smith.  In  this  deed  he  recites  a  deed  from 
the  landgrave  to  himself.  Is  this  then  not  giving  himself  a 
title  bv  his  own  recital  in  his  own  deed  to  Smith.  Is  this 
not  carving  out  to  himself,  by  his  own  act,  a  title  in  a  mode 
and  manner,  which  all  the  abov^  authorities  go  to  prove 
amount  to  nothing.  It  is,  as  Mr.  Plowden  says,  mere  babble. 
Mr.  Brown,  the  present  plaintiff,  might  as  well  have  gone 
into  court,  and  told  the  jury  the  land  was  his,  and  he  had  a 
right  to  it,  for  that  Smith,  under  whom  he  claims,  had  a 
right  to  it,  because  Mr.  Waring  who  sold  it  to  Smith,  said 
he  had  a  right  to  it.  Would  this  jargon  have  been  any  evi- 
dence of  title  to  a  jury  ?  It  would  have  been  an  insult  offered 
to  their  understandings,  to  have  told  them  so.  In  all  this 
business,  the  landgrave  is  a  passive  agent ;  nothing  is  shewn 
from  him,  to  prove  that  he  ever  parted  with  his  right ;  not 
even  a  recital.in  any  deed  existing.    If  even  a  recital  in  any 
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deed  from  him,  to  any  person  whatever,  had  been  produced       Frost 
then  it  might  have  gone  to  the  jury,  as  presumptive  evidence      Bi-own. 
that   he  had  parted  with  his  right ;  but  nothing  of  that    ^'-^.^'^^ 
nature  was  produced  or  shewn  ;  not  even  parol  testimony 
of  it.     The  fabric  which  has  been  erected  on  this  recital, 
like  the  existence  and  loss  of  the  deed,  vanishes  in  air,  and 
leaves  not  a  wreck  behind,  to  build  even  a  presumption 
upon. 

Presumptions,  to  deserve  the  countenance^or  support  of 
a  court  and  jury,  must  have  something  to  support  them  ; 
something  to  stand  upon  ;  some  strong  leading  facts  should 
have  been  proved  in  the  case,  from  whence  the  jury  would 
be  warranted  in  these  conclusions ;  but  here  there  were 
none.  Where  possession  has  gone  along  with  the  land  for  hcneeo^^lL 
a  number  of  years,  it  is  strong  presumptive  evidence  that  dtrt,  Buy*9 
there  must  have  been  a  grant  for  it,  which  may  have  been  g^^^'  jj^/^*^' 
lost  by  time  or  accident.  So  deeds  and  other  evidences  ^^ 
may  all  be  presumed  by  length  of  possession  ;  but  in  the 
present  case,  it  is  not  even  pretended  that  the  plaintiff  was 
ever  an  hour  in  possession  :  on  the  contrary,  the  defendant 
is  in  possession,  the  law  supposes  him  in  possession  of  the 
premises.  This  presumption,  therefore,  is  not  to  support  a 
right  already  enjoyed,  but  to  defeat  one  ;  and  prtsumptions 
in  support  of  a  right,  are  always  to  be  preferred,  to  those 
which  go  to  destroy  a  right.  Upon  the  whole,  he  said,  that 
so  strongly  impressed  was  he,  that  there  was  nothing  to 
support  this  action  offered  to  the  jury,  that  he  would  have 
directed  a  nonsuit,  had  not  a  respect  to  the  opinions  of  his 
brethren  on  the  first  motion  for  a  new  trial,  prevented  him 
from  directing  it  on  this  second  trial,  as  soon  as  the  parties 
had  closed  their  testimony  on  both  sides.  In  his  charge, 
however,  to  ^he  jury,  he  had  given  his  sentiments  Very  fully ; 
but  the  jury  thought  proper  to  find  against  his  opinion,  and 
as  he  was  well  assured  in  his  own  mind,  that  there  Was  no 
evidence  to  support  the  verdict,  he  thought  it  ought  to  be 
set  aside,  and  a  third  trial  ordered. 
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Frost  With  regard  to  the  writ  of  right,  he  readily  accorded 

Brown.  ^^^  bis  brethren,  in  opinion,  that  such  a  kind  of  proceduf^ 
was  never  in  use  in  this  country ;  and  that  the  omission"  to 
bring  an  action  within  sixty  years,  was  no  bar  to  the  action  of 
ejectment,  or  trespass  in  this  state,  which  might  be  com-i 
menced  at  any  time,  or  given  period,  after  a  right  accrued  ; 
except  in  cases  only  where  there  was  an  adverse  possession; 
then  within  five  years  afttrr  such  possession  commenced^ 
otherwise  the  plaiutiflTs  right  was  gone  under  the  limita- 
tion act. 

Bat,  J.  agreed  in  opinion  with  Grimke,  that  this  se** 
eond  verdict  ought  not  to  stand,  as  there  was  no  legal  evi« 
dence  to  support  it ;  and  it  was  of  great  importance  to  th^ 
landed  interest  of  this  country,  that  these  rules  of  evidence 
should  not  only  be  well  known,  but  always  rigidly  adhere4 
to,  as  the  stability  of  the  tides  of  the  freeholders  of  Caro^ 
Unoy  depended  very  much  upon  them.  No  part  of  the  tes* 
timony  offered  in  this  case  when  taken  separately,  proved 
the  plaintiff's  right ;  and  when  taken  collectively,  they  were 
so  disjointed,  and  unconnected,  as  rendered  it  impossible 
for  them  to  stand  together.  But  upon  the  last  point  of  the 
case,  he  perfecdy  agreed  with  his  brethren,  that  the  .not 
bringing  of  an  action  of  ejectment  or  trespass  rvithin  sixty 
years,  did  not  bar  the  plaintiff's  right  of  bringing  it  at  any 
period  after  the  expiration  of  that  time  ;  there  was  nothing 
which  could  stand  in  his  way  but  an  adverse  possession, 
which  under  our  limitation  act,  might  be  pleaded  in  bar  to 
his  recovery. 

The  judges  being  equally  divided  in  opinion,  the  plaindff 
took  nothing  by  his  motion. 

Rule  for  new  trial,  was  of  course  discharged. 


w 
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David  Ramsay  ads.  John  L.  Gervais.  £^^st^ct%%. 

DEBT  on  bond  of  indemnity.     Judgment  by  default.       Upmi  a  bond 

Motion  to  set  aside  this  judgment,  m  order  to  let  the  cie-  the  obUgisew 

fendant  into  a  defence,  that  he  was  not  liable  on  this  bond  ^JJ^U^^tSn  he  is 

till  the  plaintiff  had  actuaUy  paid  the  money.  ^"'^th^U* 

The  facts  in  this  case  were  these  :  The  plaintiff,  Mr.  pj^'dan^;?-   tc' 

Gervais.  at  the  request  of  D.  Ramsay^  had  indorsed  a  note  may  bring  his 

'  ^  ^  '^  suit   the  mo- 

for  him  in  the  national  bank,  for  two  thousand  dollars  ;  and  ment  the  fir&t 
at  the  time  of  indorsement,  took  a  bond  of  indemnity  from  pens,  in  not 
him,  to  save  liimself  harmless  from  and  against  all  the  con-  ^^  "condlfion 
sequences  and  damages,  &c.  which  might  arise  from  this  in-  o»  the  bon4. 
dorsement.     The   note  was  discounted  in  the  bank,  and 
when  the  time  of  payment  came  round,  it  was  protested  for 
non-payment,   and  separate  actions  were  brought  for  reco- 
very of  the  amount,  one  against  the  drawer,  and  the  other 
against  the  indorser.     As  soon  as  the  plaintiff  was  sued  on 
his  indorseihent,  he  commenced  his  action  on  the  bond  of 
indemnity  against  the  defendant,  and  obtained  judgment 
by  default  upon  it. 

The  present  was  a  motion  to  set  aside  this  judgment,  on 
the  ground  that  the  action  was  prematurely  brought.  In 
support  of  the  motion,  it  was  said,  that  the  plaintiff  could 
not  be  said  to  be  damnifit'd,  till  he  had  been  compelled  to 
pay  the  money  ;  it  was  then,  and  not  till  then,  that  the  actual 
damages  accrued.  That  the  defendant  was  still  ready  and 
willing  to  save  him  and  his  property,  from  any  actual  ar- 
rest or  seizure,  and  would  be  prepared  to  pay  off  the  debt, 
interest,  and  all  costs,  before  any  execution  should  be  taken 
out  against  him. 

But  the  court  held,  that  the  action  will  lay  the  moment 
the  note  was  protested  ;  for  from  that  moment,  the  plaintiff 
became  liaUe  to  pay  the  debt ;  the  suit  against  him  was  one 
of  the  consequences  of  the  protest ;  and  that  was  one  of  the 
consequences  against  which  the  bond  was  meant  to  protect 
and  defend  him,  in  consequence  of  his  indorsements 

Vol.  H.  T 
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The  plaintiff  was  not  bound  to  wait  till  the  officers  of  die 
bank  had  levied  on  his  property,  and  then  to  go  through  die 
slow  process  of  the  law,  to  recover  die  money  from  the  de* 
fendant,  who  in  the  mean  time  might  become  insolvent*- 
He  was  highly  justifiable  in  endeavouring  to  raise  die  mo- 
ney from  defendant,  by  all  lawful  ways  and  means  in  hia 
power ;  and  if  practicable,  to  be  beforehand  with  the  officers 
of  the  bank,  by  levying  on  defendant's  property,  before  they 
could  levy  on  his  effects,  for  die  purpose  of  raising  the 
money» 

Motion  dismissed* 

Present,  Burkx,  Waties  and  Bat. 


Charktt&n      Pow&iE  and  Dawson  agmnst  FtsrcHXR  and  Phillips^- 

lKifricf,179«. 

The   primte      MOTION  for  a  new  triaL 

2^1rtocr,°"*  This  was  an  action  of  asmm/mt  for  goods  sold  and  de-- 
S^^nrt'the  ^^^^^y  ^  ^*^>cl^  ^  defendants  filed  a  discount,  for  die 
demand  of  the  amount  of  a  bill  for  paintcr^s  work,  done  to  die  house  of 

topartner-  • 

«hip.  Mr.  Powrie^  one  of  the  coparmers. 

The  jury,  contrary  to  the  charge  of  the  presiding  judge 
who  tried  the  cause,  aUowed  the  defendants  the  amount  of 
their  demands 

This  was  a  motion  for  a  new  trial,  which  was  ordered 
without  argument,  and  that  too  without  costs  ;  as  die  jury 
did  wrong  in  allowing  the  discount;  the  law  being  very 
clear,  that  the  private  debt  of  one  copartner,  cannot  be  set 
off  against  a  copartnership  demand* 

Present,  G&imke,  Watiss  and  Bat. 
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John  Pabri:  aj^ahist  Peter  Zylstra.  .f?"*:'*^*?^?^ 

UPON  a  motion,  to  have  the  defendant  admitted  to  the  ^^^,,'^"*^it^"o 
benefit  of  the    insolvent  debtors*    act,    and    discharged  ^,  ^^''^^^^J^^J 

ftom  mdL  is   Alleged    a- 

^n»t  hiiu  till 
It  is  tried  by  a 

This  motion  was  opposed  by  the  Attomey'General  and  ies'of  a  com- 
Mr.  Ford^  on  the  ground  that  defendant  had  conveyed  away  \^^  "*" 
a  large  stock  of  goods,  and  other  valuable  property,  to  one  ^^^or^»S' 
Charles  Baugniett^  who  had  formerly  been  his  clerk,  with  a  p^j^'^^t^^ 
view  of  defrauding  the  plaintiff  and  other  just  creditors  of  safficicQt  to 

warrant     the 

their  lawful  debts ;  and  therefore  they  said  he  was  not  en*  eoun  to  seod 
titled  to  the  benefit  of  the  insolvent  debtors'  act,  on  the  jury.  Affida- 
ground  of  fraud.  At  aU  events  they  contended,  that  they  V^  ^^^^ 
ought  to  have  a  fair  opportunity  of  investigating  and  trying  »Jj?»w  be  fi- 
tfiia  fivud,  if  it  had  been  committed  ;  and  that  it  had,  they  the     &ugg<e«. 

tion  is  to  be 

hm  no  doubt,  from  the  information  they  had  received  n*om  foiled.  • 
tihe  plaintiff,  as  well  as  from  sundry  others  of  his  creditors,  vhich  are  not 
They  observed,  that  the  act  had  not  prescribed  any  precise  or'vSiere^^the 
fi>na,  fcr  trying  and  ascertaining  fraudulent  conveyances  ^n^tereadUy 
9bA  transactions  of  the  kind  alleged  against  the  defendant  [j^^^'^^-^^^^e; 
in  the  present  instance ;  tmd  therefore  sup:gested  to  the  ^'*ii   proeeecr 

»        t  •  e>  1.  1  .  .  f  in  a  summary 

court  the  propriety  of  sendmg  this  case'  to  a  jury  of  the  manner,  wUhi 
.  country,  as  most  congenial  to  the  principles  of  the  common  ventiou  of  » 
law,  upon  a  suggestion  to  be  filed  for  that  purpose,  contain-  ^"^' 
tlig  tiie  specific  charges  of  frauduletic  conduct  on  the  part  of 
the  defendant ;  by  which  means  he  would  be  apprized  of 
the  particular  allegations  against  him,  and  would  have  an 
dpportonity  of  pleading  to  them,  and  of  preparing  for  his 
defence. 

« 

Mr.  GaiHard  $3txd  Mr,  ffialt,  contra,  on  the  part  of  th« 
defendant,  insisted,  that  ^uch  a  kind  of  investrgatitm  would 
be  attended  with  great  delay,  as  well  as  expense  and  trouble, 
contrary  to  the  sphrit  and  design  of  the  act ;  which  was  to 
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Fabre  give  speecly  and  effectual  relief  to  unfortunate  debtors,  who 
Zyhti-a.  yf^Tc  willing  to  give  lip  their  all  to  their  creditors,  in  order 
to  be  relieved  from  confinement ;  that  the  defendant  had 
been  confined  within  prison  walls  for  some  time,  and  to  de- 
tain him  any  longer,  would  not  be  affording  him  the  privi- 
lege allowed  to  persons  in  his  unfortunate  situation.  Be- 
sides, they  said,  the  first  clause  of  the  act  contemplated  a 
summary  way  of  examining  into  the  matter  contained  in  an 
insolvent  debtor's  petition,  by  the  judges,  who  were  au- 
thorized to  discharge  the  insolvent  debtor,  if  they  were  sa- 
tisfied of  the  truth  of  his  petition,  without  detaining  him  for 
the  slow  process  of  a  Jury  trial,  which  the  act  did  not  con- 
template. They  further  observed,  that  all  that  had  boen  al- 
leged against  the  defendant  was  mere  surmise  and  aUega- 
tion,  unsupported  by  any  aiHdavits,  or  other  documeitt  to* 
establish  such  fraud*  ; 

Waties  and  Bav,  present,  said  it  was  the  duty  of  the 
court  to  give  as  speedy  relief  to  insolvent  debtors  applying 
for  the  benefit  of  this  act,  as  the  nature  of  the  thing  and  the 
principles  of  the  law  itself  would  warrant.  ,S(ut  there  were 
cases  which  often  called  upon  the  justice  of  the  court  to.be 
cautious  and  circumspect  in  the  exercise  of  the  powers  given 
to  the  judges  by  this  act.  In  particular,  they  are  to  be  ss^ 
tisfied  that  the  person  applying  for  the  benefit  of  the  act  is 
about  acting  the  fair  and  honest  part  with  his  creditors  ;  and 
tliat  he  h^s  ^not  concealed,  transferred,  or  conveyed  away 
any  part  of  his  property,  with  a.  view  of  defrauding  them 
out  of  any  part  of  their  just  debts.  In  order  to  come  at  this 
satisfaction,  they  Qbser\-ed,  tb^re  were  two  modes  of  pro- 
ceeding, which  might  be  resorted  to  for  that  purpose*  The 
first  was,  by  examining  into  the  case  themselves,  in  a  sum* 
mary  manner,  without  the  intervention  of  a  jur}%  The 
second  was,  by  sending  the  case  to  the  jury,  to  deternune  on 
matters  of  fraud,  which  were  very  proper  for  their  consi- 
deration. That  in  .common  cases,  where  the  facts  and  cir^ 
euipstaiifces  were  easily  come  at  and  obtained,  the  judgea 
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would  proceed  agreeable  to  the  first  mode,  and  examine 
into  the  mattera  themselves ;  but  in  intricate  and  perplexed 
or  compltcated  cases,  they  would  send  it  to  a  jury  to  deter« 
mine,  on  a  suggestion  to  be  filed  for  that  purpose,  in  which 
they  would  allow  the  defendant  the  liberty  of  pleading,  and 
defending  hinsdl,  in  like  maikner  as  on  the  trial  of  issues  ; 
and  admit  or  refuse  the  party  the  benefit  of  the  act,  accord- 
ing to  such  finding.  They  were  aware,  they  said,  there 
were  no  express  words  authorizing  them  to  send  a  case  to> 
a  jury  in  theiosc^veot  debtors'  act ;  but,  reasoning  from  ana- 
logy and  principle,  they  thougtit  themselves  warranted  in 
doing  so,  as  it  was  the  best  possible  mode  of  sifting  out  the 
truth,  and  comingat  the  justice  of  the  case.  It  was  analogous 
to  the  power  given  to  the  judges,  by  the  prison-bounds  act, 
in  similar  cases,  where  fraud  is  alleged ;  and  it  is  conform- 
able to  the  practice  in  equity,  in  sending  down  causes  to  be 
tried  at  law,  in  order  to  satisfy  the  conscience  of  the  chancel- 
lory in  difficult  and  doubtful  cases. 

They  were  further  of  opinion,  however,  that  no  case  of 
this  kind  ought  to  be  delayed  or  sent  down  to  a  jury,  on 
bare  suggestions  or  allegations  of  fraud.  Affidavits  ought 
in  all  cases  to  be  produced,  to  warrant  the  court  in  sending 
it  to  a  jury,  on  a  suggestion  of  fraud. 

The  plaintiff's  counsel  then  moved  for  another  day,  in 
order  that  they  might  prepare  and  bring  forward  the  affida- 
vits ;  which  was  opposed  by  the  opposite  party  ;  but,  the 
Court  said,  as  the  practice  in  these  cases  had  not  been  set- 
tled by  any  express  adjudication,  they  would  give  that  in- 
dulgence in  this  case,  which  th^y  said  should  not  be  drawn 
into  a  precedent  in  future,  as  the  court  would  always  ex- 
pect^ in  every  i4>plication.of  this  kind,  that  the  affidavits 
would  be  produced  at  th^  time  of  the  motion. 

On  the  following  day,  sundry  affidavits  were  j>roduced 
and  read,  stating  strong  grounds  of  fraud  on  the  part  of  the 
defendant. .  Whereupon  the  court  ordered  him  to  be  re- 
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Fabrt 

V. 

^  Zylstnu 


auttded  to  gaol^  Mi  tb^  Mggcslieii  to  ht  fltd  mMmUdWiftm 
the  end  that  the  matters  of  fraud  act  fonk  in  the  afidarils^ 
which  were  to  form  thesubatnitomof  the  saggmioiivflMghr 
be  tried  in  tern  timsy  widi  a»fittle  deby  aapoaaifale. 

N.  B.  The  merits  of  thi»  oaae  were  aftemda  tried  is 
a  emt  brou^t  bjr  jBoigwiel^  ^gatnet  the  ahmff of  CharJmtM 
district,  yho  had  seized  the  goods  in  tfoMdnm,  i 
tber  executioa  and  sold  diem;  inwhidssuit  the 
convey ances^  or  bilis  of  sale,  from  2y/ffrato  MoMgmM 
were  very  taHy  and  deaify  eattibBBhed*-. 

This  case  was  afterwards  submilted  by  Watiks  and  Bam- 
to  the  other  judges,  who  fully  ooocurved  with  them  indit 
principles  laid  down  hi  it,  and  it  has  served  as  npreoeAta^ 


inall  cases  of  a 


nature,  since. 


Charletton 

4f  ftn  alien  is 
drawn  and  im- 
panelled aS' a 
juror,  it  it  a 
good  eause  of 
challenge  be- 
fire  trial  ;  but 
if  pcrroiited 
to  be  sworn 
by  the  prison- 
er, it  IS  too 
late,  aAcr  trial 
and  convic- 
tion, to  make 
it  a  ground  for 
a  newtriaL 


The  State  agaimt  Jossph  Qd-ariiei* 

MURDER.     Motion  for  new  trial. 

The  prisoner  had  been  convicted,  on  very  dear  entiosony, 
in  the  court  of  general  sessionsofthepeace,  8ec«of  themuiw 

der  of  one ■  ,  by  stabbing  widi  asfaoenmker's  knife  t 

and  a  motion  was  now  made  for  anew  trial,  on  the  grontiJ 
diat  John  Love^  who  sat  on  the  petit  jiary  who  tried  hiai^ 
was  an  adien  Engiishmaru  Mr.  Lave  hod  lived  many  yettht 
in  Charks$on^  and  was  a  tradesman  in  repute,  wfa(>)|sdpai(l 
his  taxes,  and  done  milida  duty  regularly  as  a  efttsen ;  hni 
it  appeared  he  had  never  taken  the  oaths  of  aikgiance  and 
fidelity  to  the  United  States^  but  neither  the  prisoner  nor  his 
counsel  knew  of  it  at  the  tiese  of  his  triaL  Onbehalf  of  Ihe 
prisoner  it  was  urged,  that  what  was  good  cnnse  ofehrffegge 
before  trial,  was  gpod  cause  for  a  auHm  in  arrrsi  of  -  jud»* 
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mitiat,er£arutmw  $sndy  aftcnrandfl.    Hfeat  Low  being  a       state 
farcijigr,  va*  a  very  good  groiiiid  of  diriienge,  had  the     qcu^i. 
priaenev  kmma  <if  it ;  faut  being  ignorant  of  Aat  cii^um* 
stance,  Jie  permided  hm,  to  be  awons  as  a  jurjnnan. 

The  common  law  requires  that  twelve  men  at  least  diall 
find  a  faiH  againet  a  man,  mid  twelve  more  must  find  him 
guilty,  be&re  faisli£e  can  he  pot  in  jeopardy.  These  jmors 
should  be  ssuif  exceftimw  mxjoret  ;  not  liable  to  objection 
oAerfraf^r  hMoru  rt^pectmn^  propter  defectum^  propter 
ajfectum^  or  propter  ddictmfu  They  should  be  lUerae  et 
kgftke,  et  kgake  homimea  dt  vicenetOm 

In  die  present  case,  however,  it  was  said,  there  were  not 
twahre  good  and  lawful  men  who  passed  on  his  trial,  otAy 
eleven ;  so  that  this  was  not  a  conviction  according  to  the 
eomaaon  law  of  the  land. 

The  Attorrtetf^eneraly  in  reply*  This  is  rather  an  objec- 
tiicm  of  a  formal,  than  of  a  substantial  nature.  That  new 
triab  were  very  often  discretionary  in  the  court,  and  unless 
they  were  convinced  that  justice  had  not  been  done,  they 
would  not  grant  a  new  trial.  That  the  present  objection 
was  in  nature  of  a  diallenge  to  a  juror,  which  might  have 
been  good  before  trial,  but  now  too  late  after  trial.  That  it 
is  laid  down  in  a  great  number  of  cases,  diat  a  juror  cannot 
be  challeaged  after  he  is  sworn,  unless  it  be  for  some  cause 
after  he  is  sworn.  2  Hawk.  412.  4  Black.  346.  That  this 
poim  had  been  detemdaed  in  a  case  tried  at  Georgetawtiy  and  ' 
afterwards  taken  up  to  the  court  of  appeals  at  Columbiay 
where  an  alien  sat  upon  the  trial,  which  was  unknown  to  the 
dafiendant  at  the  time  of  trial.  This  was  made  the  ground 
of  a  motion  for  a  new  trial ;  but  the  judges,  after  argument, 
refused  it,  as  it  was  too  late  after  trial  to  take  exception  to 
a  jurpr^  which  might  have  been  excepted  to  at  the  time  of 
triaL  That  it  was  almost  imposiible  for  the  sheriff  of  any 
disiriGti  unlees  he  was  to  turn  inquisitok*,  to  tell  the  difference 
between  an  EnglMi  alien  and  a  citizen ;  the  manners,  lan- 
guage aiMicaslof  fcaturea  were  the  same.    Aliens  areoUi* 
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ged  to  serve  in  the  militia  after  a  residence  of  six  months, 
and  they  pay  taxes,  and  all  tbe  jury  lislB  in  the  stale  are 
made  out  from  the  returns  of  the  tax-collectors.  No  Uame 
or  censure,  dierefore,  could  attach  to  die  officers  of  the 
court,  for  returning  an* alien  on  a  panel,  as  they  were  put 
into  and  drawn  out  of  a  jury  box  in  the  same  manner  as 
citizens,  the  law  having  made  no  provision  to  distingiiish 
thenu  And  indeed  there  does  not  exist  the  same  reason 
for  challenging  them,  as  there  does  for  chaUengtng  other 
foreigners,  foV  the  laws  of  both  countries  are  exactly  the 
same,  so  that  the  objection  is  more  in  name  and  in  idea  than 
in  reason  or  justice.  And  for  the  same  reason  it  is  clear 
law,  that  if  an  alien  is  to  be  tried,  and  a  common  jury  is  sum* 
moned,  and  he  does  not  object  before  trial,  he  shall  not  be 
allowed  it  afterwards.  2  Hawk*  430.  But  if  he  allege  that 
he  is  an  alien,  a  venire  de  medietate  Ungtue  shall  is^e.  That 
Pub.LavfSf  by  the  43d  clause  of  the  jury  law,  passed  in  1731,  every 
prisoner  in  this  state  is  entitled  to  a  copy  of  the  indictment 
found  against  him,  with  a  copy  of  the  panel  of  the  jury, 
three  full  days  before  the  trial,  that  he  may  know  the  jurors 
who  are  to  pass  upon  his  trial,  as  well  as  the  names  of  those 
who  found  the  bill  against  him.  This  privilege  is  allowed 
mfuvorum  vitas^  and  in  order  that  ever}'  prisoner,  whose  life 
is  in  jeopardy,  may  have  a  fair  opportunity  of  taking  every 
exception  which  the  law  allows  in  his  favour.  And  if  he 
will  not  avail  himself  of  these  privileges  and  advantages  be- 
fore trial,  it  is  his  own  fault ;  he  cannot  do  so  afterwards* 
It  would,  indeed,  be  trifling  with  the  justice  of  the  country, 
if,  after  all  the  solemnities  of  law,  and  trouble  of  examining 
witnesses,  and  the  pains  taken  to  come  at  the  substantial 
justice  of  the  case,  such  an  exception  as  the  present  one  was 
allowed  to  set  afloat  all  the  proceedings  attending  the  pri- 
soner's conviction. 

The  Judges,  after  hearing  the  arguments,  did  not  think 
themselves  justifiable  in  ordering  a  new  trial,  as  it  was  too 
late  after  verdict.    That  the  prisoner  was  reminded  of  this 
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rig^t  of  ot^ectiDD  to  every  jutyman,  by  the  clerk,  as  he  was 
called  up  to  be  sworn  ;  and  after  objectiiig  to  a  number,  he 
permitted  Mr.  Love  to  be  sworn,  so  that  he  may  be  said  to 
hate  been' a  juror  of  his  own  choke*  Besides,  he  had  a 
right  to  a  copy  of  lus  indictment,  and  the  panel  of  the  jury, 
three  whole  days  before  his  trial ;  one  of  the  ends  and  de- 
signs of  diis  indulgence  was,  that  a  prisoner  might  mquire 
into  the  character  and  qualifications  of  every  juror  who 
•might  pass  upon  his  trial,  and  if  he  did  not  do  so,  it  was  his 
own  fault*  The  court  wiU  not  now  permit  him  to  take  ad- 
vantiige  of  his  own  negligenee. 

•    Motion  for  new  trial  overruled,  and  rule  discharged. 

The  presiding  judge  then  passed  sentence  of  death  on  the 
prisoner,  but  he  was  afterwards  pardoned  by  the  governor., 

Present,  Burke,  Grimke,  Watiss  and  Bat. 


TB£  State  ^  Charleston 

against  f  MISDEMfeANOR  in   sending   a  ^«"<^»«79«. 

Matthew  O'Dris-  (      challenge  to  Colonel  Fuhlmm. 

r-fx^T  1  Where    a 

COLL.  J  p^„j    jy,^^ 

who   finfit    a 

bill  of  indiet. 

^  roent   at  one 

The  State        i  MISDEMEANOR  for  a  libel  in  f««rt.i«dniwii 

T      •         .         I  .        J.  .  ^  to  serve  aa  a 

against  >     posting  mm  for  not  accepting  of  petit  juror  at 

The  Same.         %     the  challenge.  the  next  sue 

J  ^  eeediDKooarty 

and  defendant 
will  not  ehal« 
lenj(e  or   ex* 

Motion  for  a  new  trial  in  teach  of  the  above  cases.  eent  to  him 

before  he    ia 

■worn    on    a 

_^  •,..«•.        1  tnaXf  It  is  too 

The  defendant  tuid  been  convicted  on  both  of  the  above  laie  to  move 
iii^Uctmea«8,  at  die  ikiMtece  of  the  piXMeaitor,  iriM>  did  not  o^n  ^uTat  ^i!e- 

eount,  after  a 

¥  v«M  *A.  w  vieuoB  on  th« 

nine. 
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8*»*«        conceive  himself  in  honour  bound  to  accept  of  the  chaDenge, 
CPDi'Mpoa    for  reasons  which  were  very  satisfactory  to  the  court  and 
jury,  before  whom  the  cases  were  tried. 

The  ground  of  the  motion  in  both  cases  was,  that  a  Mr- 

Knight^  who  had  been  drawn  as  a  talesman,  and  who  had 

taken  his  seat  as  a  jui^-man  on  the  trial,  had  at  a  farmer 

.  court  served  as  a  grand  juryman,  and  was  one  who  found 

the  bill  against  the  defendant. 

In  support  of  these  naotions,  the  same  grounds  were  taken 
which  had  been  urged  in  S^mrrePs  case,  that  on  every  crimi- 
nal trial  and  conviction,  there  should  be  twenty-four  good 
and  lawfiil  men  ;  twelve  at  least  to  find  the  bill,  and  twelve 
more  to  try  the  case  ;  but  that  there  were  only  eleven  good 
and  lawful  men  sworn  upon  the  trial  of  these  misdemeanors, 
which  convictions  were  not  agreeable  to  the  rules  of  the  com- 
mon law,  inasmuch  as  &  juror  who  found  die  bill  was  incom- 
petent to  sit  and  try  the  issue  ;  for,  it  was  urged,  that  if  any 
one  of  the  twelve  who  found  the  bill  might  sit  upon  the 
trial,  the  whole  twelve  might ;  and  so  it  might  happen,  that 
a  man  might  be  held  to  answer  in  a  criminal  court  of  justice 
in  the  first  instance,  and  tried  by  the  same  men  afterwards, 
which  would  be  inconsistent  with  the  common  law  princi- 
ples of  criminal  justice,  as  a  man  in  that  case  would  be  tried 
by  his  accu8<;rs,  it  being  a  well  known  maxim  that  the  finding 
of  the  grand  jury  amounts  to  no  more  in  law  than  to  a  legal 
Siccusation. 

To  this  it  was  replied,  that  the  decision  in  ^uarrePs 
case  was  an  answer  to  the  objections  in  the  present  cases, 
because  the^  defendant  here  had  a  good  cause  of  challenge  in 
bis  hand,  and  after  reading  the  names  of  the  grand  jurors  in 
the  bill  of  indictment,  if  he  did  not  make  the  objecuon,  it 
was  his  Qwn  fault ;  it  was  too  late  after  trial  and  conviction* 
It  was  compared  to  a  motion  for  a  new  .trial,  on  the  ground 
of  discovering  evidence  after  a  trial,  which,  by  due  diligencj 
plight  have  been  produced  a^  the  (rial ;  in  which  ca^e  it 
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was  urged  the  court  never  would  grant  a  new  trial,  or  suiFer  the  Sut^ 
a  man  to  take  advantage  of  his  own  negligence,  or  make  o'DriseoD. 
that  a  ground  far  another  triaL 

The  Court  was  against  the  new  trials  in  these  cases* 
They  said  th6  priacipleB  laid  down  in  the  Georgetown  case, 
and  ^arrePi^  had  settled  these  $  there  was  no  substantial  ^ 
diflference  between  them.  In  the  two  former  cases,  the  ju* 
lors  were  aliens ;  which  formed  a  good  cause  of  challenge 
m.  each  case  ;  but  as  the  challenges  were,  not  made  before 
trial,  they  held  it  too  late  afterwards.  So  in  the  present 
case,  the  sitting  on  the  grand  jury  which  found  the  bill  was 
a  good  ground  of  rihaUengr  in  these  cases  i  but  as  the  de* 
fendant  sat  by,  with  the  indictment  before  him,  and  suffered 
the  cases  to  proceed^  and  go  to  the  jury  without  making  any 
objection  to  Mr*  Knight^  when  the  law  put  ^it  in  his  power 
and  afforded  him  the.o[qportunity,  it  is  too  late  far  bim  now 
to  take  advantage  of  it*  Tbfcy  admitted^  that  the  ruks  of 
common  law  were  not  lightly  to  be  overlooked,  but  that  dUi- 
gence  was  the  life  of  the  law,  vigibmti^  nbn.domiientij  jura 
subvenhmt^  and  when  a  man  himself,  waived  a .  privilege 
which  he  could  not  take  advantage  of,  it  wis  not.  for  the 
courts  of  justice  to  aid  such  negligence,  by  giving  him 
another  opportunity  of  availing  himself  of  it* 

The  rules  for  new  trials  were  discharged*  The  court 
then  proceeded  to  sentence  the  defendant  to  two  months' 
imprisonment,  and  to  pay  a  fine  of  SOL  sterling,  and  to  give 
security  for  his  good  behaviour,  and  particulariy'towards  thje 
prosecutor,  for  the  space  of  two  years# 

Present,  Burke,  Grimke,  Waties  and  Bat* 


1 
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Ckariesm       Alexamdeh  Cholett  agdwA  JoHM  Hart^  Sheriff,  of 

^*'^*  *    '  Charleston  District. 


Four  jetae      TRESPASS,  fux  tiking  and .  canying  away  sundry  ae- 
sesiHon  of  ne-  gToes,  Qut  of  pbttDtifTs  poatesaioD,  for  the  debt  of  a  thivd 

groea  oi*  other 

chatteli,    un-   person. 

JX  i!lde^  Diefcndant  justified  under  an  execution  (a  /.  Jiu)  deli^ 
Jid^Uon*^"  verod  to  htm,  in  Ae  suit  of  the  EveoOorB  of  Beyamin 
gives  the  >o».  Smith  V.  RidiardEUit. 

»e99or  a  good  %  n  %  e 

Htie  apinst  a  On  the  trial  of  AiB  cause,  it  appeared  from  the  report  of 
may  attempt  the  presiding  judge,  that  a  j^dgoKat  had  been  obtained 
Ihem^H.  ule  by  the  execuim  o£  Benjamm  Smith,  against  A'cteri/  EiO^ 
FoTidr^^  pr^  ^^  ^  execution  lodged  in  the  sheriff's  office,  on  the  87th 
Sndcr'^'  the**  ^  '^'««W*  15r85.  That  this  judgment  renamaed  owr  unsa« 
preunoe  that  tisfied  tiH  the  y«ar  1797,  more  thag  eleven  years,  when  it 

they    were  .  .         «     »       i   . 

bouDd  by  a  was  renewed  by  a  set*  fa*  and  a  new  execution  lodged  m 
tJoiTia  hir^l  the  present  sheriff's  office,  against  the  defendant  in  that 
Trespass  will  *<^^Q«  Itwas  Under  this  last  execution,  that  the  defendant, 
*herS*'"who  **  •teriff  of  Charleston  dBstrict,  seized  the  negroes  in 
seizes  negroes  question,  ss  the  property  of  Ellis;  which  it  was  contended 

as  the  proper- 

ty  of  a  third  had  been  bound  by  the  first  execution  hnlged  in  1785. 
Stcy*" have         The  plaintiff,  Mr.  Cholett^  on  his  part,  produced  a  bill  of 
in  the*pof^8!  ^^^  ^^  ^he  uegToes  in  question,  and  sundry  others  from 
sioD  of  a  bona  Richard  ElUs,  to  him,  dated  the  9th  of  October,  ITSe,  for  a 

Jiae     purcha-  ■»  i  77 

•er.  valuable  consideration  mentioned  in  the  said  biH  of  sale  ; 

and  which  was  bona  fide  paid,  at  the  time  of  die  purchase  ; 
alleging  at  the  same  time,  that  he  knew  nothing  of  the  judg- 
ment or  execution  against  EMs,  when,  he  made  a  bargain 
with  him  for  the  negroes.  Upon  this  bill  of  sale,  and  his 
possession  of  the  said  negroes,  tSA  they  were  taken  by  the 
sheriff,  he  rested  his  claim  and  tide  to  them. 

The  Attorney-Generaly  and  Mr.  Marshall,  on  behalf  of 
the  sheriff,  contended,  that  the  lodging  of  the  first  execu- 
tion in  the  sheriff's  office,  bound  the  property  of  Ellis^  and 
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gave  a  lien  on  the  negroes  in  dispute,  by  the  statute  of  Choictt 
frauds,  from  tlie  day  it  was  lodged,  which  no  sale  aftei>  h^j^ 
wards  by  the  defendant  could  defeat.  That  the  statute  of 
limitations  could  not  be  pleaded  against  a  record,  nor  have 
any  operation  against  a  judgment  and  an  execution*  1  Esp. 
200.  That  this  lien  created  by  the  statute,  was  in  fact  a 
statutory  mortgages  which  no  subsequent  judgment,  or  vo- 
luntary conve3ranee  from  that  time,  could  defeat  or  impugn. 
By  the  qommon  law,  the  fieri  facias  bound  the  defendant's 
goods  from  the  teste  of  the  writ,  so  that  any  sak  afters 
xwirds  was  void;  because  the  goods  from  the  time  of  the 
testCf  were  attendant  to  answer  the  execntion  :  but  men 
abused  die  n^ion  of  this  retrospect  of  the  goods  being  bound 
by  the  teste  of  the  writ,  to  make  sales  uncertain ;  for  they 
took  out  writs  one  after  the  other,  without  delivering  them 
to  the  shenflF,  by  which  they  bound  the  goods  of  their  debt- 
ors in  such  a  manner,  as  made  all  commerce  uncertain  ; 
to  prevent  which,  the  statute  of  frauds  bound  the  goods 
only,  from  the  detivery  of  the  xvrits  to  the  sheriff.  Gilb»  Laiv 
of  Executions^  14.  This  statute  made  no  alteration  as  to 
the  binding  efficacy  of  die  fieri  fadasy  only  fixed  with  pre- 
cise certainty  the  time  when  it  was  to  commence,  instead 
of  leaving  it  to  a  retrospective  reference,  to  the  teste  of  the 
execution.  So  highly  does  the  law  estimate  this  binding 
quality  of  the  fi.  fa.  that  if  a  voluntary  sale  for  valuable 
consideration  is  made  on  the  same  day,  that  the  writ  was 
formerly  tested,  or  (since  the  sutute)  lodged  with  the  she- 
riflF,  the  execudon  shall  take  place,  or  have  a  preference. 
Cro.  EBz.  44a  Gilb.  Law  of  Executions^  15. 

They  next  contended,  that  if  the  first  writ  of  execution 
bound'  EUis^s  pn>perty,  from  the  time  of  the  delivery  to  the 
sheriiF,  it  sdll  remained  bound  ;  or  to  make  use  of  the  com- 
mon law  language,  it  continued  to  be  attendant  on  that  exe- 
cation^  until  satisfaction  was  made  ;  and  the  second  execu- 
tion, after  the  judgment  was  revived  by  a  sci.  fa.  was 
only  the  mandate  to  the  sheriff  then  in  office,  to  complete 
the  satisfection  which  had  been  commenced  by  the  former 
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ciioiett      execution  in  the  haada  of  a  fonner  sheriff!    Under  theac 
Hart.        circumstances,  they  said,  the  present  sheriff^  Hearty  was 
obliged  to  ptirsue  the  property  so  bound,  wherever  he  couid 
find  it  I  and  consequendy,  could  not  be  said  to  be^guiky  of 
any  trespass* 

Mr*  Fordy  for  the  pbdntiS',  did  not  mean  to  contend  that 
the  judgment  or  execution  of  the  executor  of  Smith 
against  EUis^  was  barred  by  the.  statute  of  limitatioos ;  but 
insistedi  that  a  bona  fide  purchaser^  for  a  valuabk  consider* 
adon,  of  negroes  never  levied  wit  and  four  years'  peaceable 
enjoyment  ajlerwardsy  protected  the  innocent  purchaser,  un* 
der  the  act  of  limitations,  against  all  the  world*  That  the 
clause  of  the  limitation  act  expressly  declared,  *'*'  that  all 
*^  actions  of  trespass,  detinue,  trover  and  replevin)  actions 
^^  on  the  case,  an4  account,  covenant,  and  quare  chmsum 
^^fregit,  should  be  commenced  within  four  years,  next  afjfcer 
"  the  cause  of  action  accrued,  and  not  after."  Now  ad" 
mitting  for  argument  sake,  that  the  sheriff  could  have 
brought  his  action,  without  any  levy  specifically  made  on 
these  negroes,  it  should  have  been  brought  within  four 
years  after  the  plaintifT,  Mr.  Cholett^  took  them  away  out 
of  the  possession  of  Mr.  Ellis,  which  was  on  the  9th  of 
October^  1786,  the  date  of  the  bill  of  sale.  It  was  evident 
therefore,  according  to  this  construction,  that  any  action  for 
the  recovery  of  them,  or  damages  in  takii^  them  away, 
should  have  been  commenced  on  or  before  the  9th  of  Octom 
ber,  1790;  instead  of  which  all  the  parties  slept  upon  their, 
rights  till  the  year  1797,  full  seven  years  after  their  right  of 
action  was  gone.  But  he  contended,  that  the  former  sheriff', 
on  the  lodging  of  the  first  execution,  had  no  right  to  main- 
tain any  action  against  a  third  person  for  the  specific  ne^ 
groes  in  question,  until  there  was  an  actual  levy  by  virtue 
of  such  execution.  He  admitted,  that  by  the  common  law, 
the  execution  bound  the  defendam's  property;  but  this  was 
to  l)e  taken  sub  modo;  that  is,  it  bound  n^^ry  part  of  it,  in 
such  a  manner,  that  the   sheriff  could  seize  and  take  any 
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part  of  it  that  he  could  find,  or  reduce  into  his  possession :  Clioiett 
then  it  was,  and  not  before,  diat  the  sherifF  on  seizure  ac-  HiirL 
quired  such  a  property  in  the  goods,  that  he  could  maintain  '^^^ 

trespass  dr  trover  for  diem  ;  for  by  the  seizure,  he  had  the  xe^.    ^2. 
goods  to  sell,  that  he  might  have  the,money  in  court ;  and  ^ecim^Z"^^ 
therefore  when  he  seized  the  goods,  he  had  the  property  in  ^^' 
^  diem  for  that  purpose.     Now  it  was  very  evident,  he  said, 
the  sheriff  could  maintain  no  action  for  goods  before  they 
were  seized  and  reduced  into  possession  ;  consequendy,  as 
the  former  sheriff  had  never  made  this  levy  or  seizure,  no 
right  of  action  ever  accrued  to  him  during  the  time  he  was 
in  office  ;  though  he  might  have  made  the  levy,  if  he  had 
bought  proper ;  besides  it  was  urged,  that  some  reasonable 
bounds  ought  to  be  set  to  this  binding  quality  of  an  execu- 
tion ;  there  ought  to  be  some  limits  and  boundaries  placed 
around  it ;  for  instance  a  man  owed  100/L  sterling,  and  he 
possessed  one  hundred  negroes,  any  one  of  which  was  suffi- 
cient to  pay  the  debt ;  an  execution  is  lodged  in  the  sheriff's 
office  against  the  defendant,  but  no  levy  made  on  any  one 
particular  negro.  Is  the  defendant  then  to  be  debarred  of  the 
privilege  of  selling  afterwards,  if  he  pleases,  ninety-nine  of 
his«  negroes  ?  and  has  this  judgment  creditor  a  right  to  pur« 
sue  any  one  of  these  ninety-nine  negroes,  at  any  future  day, 
in  the  hands  of  an  innocent  purchaser,  in  order  to  pay  off 
this  dormant  debt,  if  defendant  should  in  process  of  time 
turnout  to  be  insolvent  2  This,  he  said,  was  unreasonable 
and  unjust;  he  therefore  put  this  case,  to  shew  the  wisdom 
and  sound  policy  of  the  fimitation  act,  which  had  fixed  these 
limits  and  boundaries,  aad  which  had  declared  that  no  ac- 
tion should  be  maintained  for  any  such  property,  unless 
commenced  within  four  years  after  the  right  accrued. 

The  case  then  went  under  the  charge  of  dte  judge  to  the 
jury,  who  told  them  that  the  act  of  limitation  protected  the 
property  in  the  possession  of  the  plaintiff,  against  the  seizure 
of  the  sheriff  under  the  second  execution,  after  four  years' 
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V. 

Hart. 


Cboiett  peaceable  poasesaion ;  and  conseqpiently,  that  die  sheriff 
ought  to  be  considered  as  a  trespasser.  The  jiuy  then 
found  for  the  plaintiff  a  sum  sufficiently  large  to  oblige  die 
sheriff  to  give  up  the  negroes ;  this  being  an  amioaUe  suit 
merely  to  try  the  right  of  the  sheriff  to  make  the  seizure* 

A  modon  was  afterwards  made  for  a  new  trial,  on  pie 
ground  of  misdirecdon  in  point  of  law^  on  the  part,  of  the 
judge,  and  as  a  verdict  against  law* 

The  motion  was  very  fully  argued,  by  counsel  on  both 
sides,  when  nearly  the  same  grounds  were  taken  that  had 
been  urged  on  the  trial ;  alter  which,  the  judgment  of  the 
court  was  delivered  by  Mr.  Justice  WatieSi  as  follows : 

That  the  great  object  of  the  limitation  act  which  wais 
passed  so  long  ago  as  the  year  1712,  and  which  had  re- 
mained in  force  to  the  present  day,  with  scarcely  a  ^ngle 
alteration,  was  to  quiet  the  inhabitants  of  this  state,  in  the 
peaceable  and  quiet  ecyoyment  of  their  estates,  both  real  and 
personal.  This  was  deemed  by  our  ancestors,  a  matter  of 
primary  consideration,  tending  to  give  security  and  perma- 
nency to  property  of  all  kinds ;  and  to  prevent  as  much  as 
possible,  every  species  of  litigation  so  injurious  to  society, 
and  especially  in  a  young  country,  just  dien  emerging  from 
the  difficulties  attending  the  first  settlement  of  it.  I'he  se*- 
cond  and  third  clauses  of  the  act)  were  intended  to  secure 
actual  setders  in  the  possession  of  their  lands,  and  hundreds 
of  suits  have  been  determined  in  this  country,  in  favour 
of  possessory  rights  alone,  against  the  dearest  tides  by 
grants  and  deeds,  &c. 

The  fifth  and  sixth  clauses  of  the  act,  were  intended  to 
give  the  like  security  to  personal  property  of  every  kind, 
in  the  actual  possession  of  our  c&tizenk,  in  the  same  manner 
as  was  afforded  to  the  possessors  of  landed  propeity.  Fhe 
years*  possession  completed  the  titk  to  kauby  woid  Jour  years* 
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pOGseBsion  the  title  to  all  kinds  of  chattels^  as  no  suit  can  be      Choleu 
maintained  for  either,  without  being  commenced  within  the       ^{l^ 
above  periods* 

Whatever  advantages  the  common  law  meant  to  give  to 
judgments,  executions,  and  the  levies  of  sheriffs,  they  are  all 
circumscribed  by  the  limits  prescribed  by  this  act,  as  to 
bona  fide  purchasers  and  possessors.  But  no  common  law 
right  is  affected  by  it,  if  pursued  within  th^  above  periods, 
which  the  policy  of  th^  lamr  considers  as  a  reasonable  time 
to  pursue  those  rights  ;  leges  vigilantihis  non  dormientibus 
subveniunt ;  and  if  men  will  sleep  upon  their  rights,  it  is 
their  own  faults  ;  they  have  themselves  to  blame,  and  must 
take  the  consequences. 

There  can  be  no  doubt,  but  the  sheriff  might  have  levied 
on  the  negroes  when  the  first  execution  was  lodged ;  and  if 
he  had  done  so,  he  might  have  pursued  his  action  of  trover 
or  trespass,  against  any  person  into  whose  hands  they  might 
cotne,  at  any  time  within  four  years  after  the  day  of  the 
levy ;  but  as  he  did  not  do  either  within  that  time,  his  rig^t 
under  that  execution  was  gone.  Upon  the  renewal  of  the 
judgment,  eleven  years  after,  and  the  lodging  of  the  second 
execution  in  the  sheriff^s  office,  the  present  sheriff  mighi 
still  have  levied  on  the  negroes,  if  they  had  remained  in  the 
possession  of  Ellis,  the  defendant  in  the  action,  for  no  time 
would  have  run  against  the  judgment  or  execution,  imi 
against  him  ;  the  property  would  still  have  been  bound  bf 
the  renewal  of  the  execution.  But  the  property  of  the  ne-  * 
groes  in  question,  was  not  in  him  when  the  second  execu- 
tion was  renewed  ;  that  had  been  transferred  to  the  plain- 
dff  Cholett,  and  he  had  enjoyed  the  peaceable  possession 
of  them  more  than  fear  years  a£ter  the  time  of  their  de- 
fivery  :  Ms  title,  therefore,  was  complete  at  the  end  of  that 
period,  since  which  time '  be  has  had  the  peaceable  enjoy- 
ment of  them  six  yenv  more,  before  the  sheriff  took  posses^ 

«ion«f  them* 
Vol.  ^  X 
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It  is  clear,  therefore,  that  the  sheriff  was  not  ju5tiiiabl< 
in  seizing  them,  and  taking  them  off,  under  this  second  ex* 
ecution.     He  is  undoubtedlj  a  trespasser- 


Rule  for  a  new  trial  discharged. 

Present,  Burke,  Grimre,  Watibs  and  Bat, 


JH9trict,l7n. 

Vfhereti/eme 
cwert  keeps 
a  shop,  and 
eftrricft  on 
trade  herself, 
-without  her 
busband's  in- 
termeddling, 
for  a  number 
of  jcars,  it 
will  conslitute 
her  a  feme 
sole  dealer, 
and  «he  shHil 
be  liable  for 
goods  consign- 
ed to  her,  on 
ber  Qwu  oon- 
traet 


Archibald  Newbxggiv  against  Pillanb  and  Wife* 

ASSUMPSIT  for  goods  sold  and  delivered  to  the  wife, 
a  sole  dealer. 

In  this  caa^  it  appeared,  that  Mrs.  Pillana  had  iox 
many  years  acted  as  a  sole  dealer,  with  the  knowledge  and 
approbation  of  her  husband,  who  was  a  schoolmaster ;  that 
she  had  been  in  the  uniform  practice  of  keeping  a  shop,  and 
selling  out  goods,  keeping  books,  and  rendering  accounts 
in  her  own  name  only  ;  and  in  short,  of  carrying  on  all 
sorts  of  merchandise  in  htrr  way  solely,  without  ever  na- 
ming her  husband  in  any  of  her  mercantile  transactions.  So 
extensive  were  her  concerns,  that  she  had  for  several  years 
imported  goods  in  her  own  name,  paid  duties  at  the  cus- 
tom-house, and  received  shipments  and  consignments,  in 
the  way  of  trade  in  every  respect,  as  if  she  had  been  ^ijemc 
sole  ;  and  had  kept  up  a  sign  at  her  door  in  her  own  name, 
for  that  purpose.  This  action,  therefore,  was  for  th^ 
amount  of  a  shipment  of  goods,  for  her  account,  from  Gias:- 
gow^  in  which  h^r  husband's  name  was  mentioiied  for  con- 
formity sake  only.  The  declaration  contained  three  counts, 
one  against  Pil  arts  and  Wtfe^  another  against  her  as  a  sole 
trader,  and  a  th'Td  against  her,  for  money  had  and  received 
\9  ^c  plaintiff's  use  \  to  which  there  was  a  plea  of  coverture 
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put  in,  to  wit,  that  she  was  not  liable  for  any  contracts  in    i^^evVisgifi 
her  own  right  during  such  coverture.  PiUnn^  and 

It  came  out  further  in  evidence,  that  she  had  been  very 
successful  in  trade,  and  had  made  a  great  deal  of  money  ; 
while,  on  the  other  hand^  her  husband  had  been  barely  able 
to  support  himself  by  his  school,  and  had  made  nothing ; 
so  that  a  verdict  against  him  would  have  been  of  no  use  to 
her  creditors,  as  he  had  nothing  to  pay  them  with.  It  was 
admitted,  that  the  goods  in  question  had  come  into  he( 
bands,  and  that^she  had  received  the  money  for  them. 

Mr.  Marshall,  for  defendant,  contended,  that  this  action 
would  not  lay  against  a  feme  covert  by  the  general  law  of 
the  land,  as  she  was  incapable  of  making  any  contract  d\x* 
ring  coverture  ;  therefore,  he  said,  it  was  impossible  for  the 
plaintiff  ^o  recover  against  her,  under  the  first  count  in  the 
declaration.     He  admitted,  that  under  the  act  oif  assembly, 
a  husband  might  by  a  special  deed  under  his  hand  and  seal^ 
by  and  with  the  consent  of  his  wife,  ^constitute  her  a  sole 
trader ;  and  that  her  contracts  would  then  bind  her,  and  she 
might  sue  and  be  sued  as  such,  naming  her  husband  for  con- 
formity sake  :  but,  he  said,  Mr.  Pillans  never  had  executed 
any  such  deed  to  his  wife  ;  therefore,  he  argued,  the  plain- 
tiff could  not  recover  under  the  second  count  in  the  decla- 
ration.     And  lastly,  he  urged,  that  the  plaintiff  could  not 
recover  under  the  third  and  last  count  in  the  declaration, 
because  the  law  would  presume,  that  whatever  money  she 
received,  was  to  the  use  of  her  husband,  and  not  to  the  use 
of  a  third  person,  with  whom  she  could  make  no  contract* 

Mr.  TumbuUs  for  the  plaintiff,  in  reply,  gave  up  the  first 
count  in  his  declaration,  but  relied  on  the  others.  He  con« 
tended,  that  a  feme  sok  dealer  mig^t  be  constituted  two 
ways  ;  one  by  deed  under  the  hand  and  seal  of  the  husband, 
pursuant  to  the  directions  of  the  act  of  the  legislature,  in 
that  case  provided  ;  the  other,  by  custom  and  usage  ;  ^*  as 
*^  where  a  feme  trades  by  herself  in  one  trade,  with  which 
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KeMigjjn  **  hcr  husband  doth  not  intcraieddle  ;  and  buys  and  sells  hi 
Pninns  and  '*  that  trade,  there  the  feme  shall  be  siMrd,  and  the  husband 
^  nanied  only  for  conformity  ;  and  if  judgment  foe  givefi 
^  against  him,  execution  shall  be  anly  against  the  Jeme.^ 
Cro.  Car.  69.  Skoio.  184.  Skin.  67. 

That  the  act  of  the  legislature  did  not  alter  or  take  away 
the  coromon  law^  in  regard  to  this  custom  and  usage  ;  it 
only  came  in  aid  of  the  common  law,  and  enabled  the  hua^ 
band  to  do  at  once,  by  his  own  act,  what  would  require 
years  to  accomplish  by  the  common  law,  in  order  to  cstSH 
blish  a  usage  or  custom  ;  that  commerce  was  highly  fa- 
voured in  law,  and  whatever  tended  to  give  it  Bnility  and 
credit,  was  well  deserving  the  attention  and  protection  of 
our  courts  of  justice.  In  ihe  present  case,  he  said,  the  par- 
ties all  came  under  the  strict  rules  of  commercial  law.  Mrs* 
Piilans  and  her  husband  were  of  different  trades ;  he  a 
schoolmaster  or  public  teacher,  in  which  she  never  inter- 
fered ;  she  a  shop-keeper,  engaged  in  buying  and  selling 
goods,  in  which  he  never  intermeddled.  Thqt  she  had 
carried  on  the  trade  in  her  own  name,  so  long  as  not  onty 
to  have  got  great  credit  at  home  in  this  country,  but  had 
extended  it  with  merchants  in  a  foreign  country ;  who 
Amde  no  difikulty  in  shipping  and  consigning  goods  to  her 
address  ;  so  that  she  fully  answered  the  description  of  a 
feme  t^e  dealer,  according  to  usage  and  custom.  Admit- 
ting,  however,  he  said,  that  any  doubt  could  arise  on  the 
head  of  this  usage  or  custom  under  the  second  count,  which 
he  insisted  could  not  be  the  case  ;  still,  he  said,  the  plaintiS* 
ought  to  recover  on  the  third  and  last  count  in  the  declara- 
tion,  because  the  plaintiff's  goods  had  gone  into  her 
hands,  and  she  had  received  the  money  for  them  ;  there- 
fore, ex  csquv  et  hnd^  she  ought  not  to  retain  the  money 
from  him.  No  part  of  the  money  had  gone  into  the  hands 
of  the  h\isbaad  ;  that  was  not  even  pn9tended%  The  goods 
had  gone  into  her  store,  out  of  which  she  had  retailed  goods 
for  many  years,  and  among  others  the  goods  which  had 
been  shipped  hcr  by  the  platatf .    He  further  said^  that  to 
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suffer  her  at  this  day,  to  screen  herself  from  responsibility,  Newbigpa 
under  the  plea  of  cpverture,  when  it  was  notoriously  known  pnians  wmI 
th^t  the  husband  was  not  worth  a  shilling,  would  in  fact  be 
enabling  her  to  swindle  the  plaintiff  out  of  the  amount  of 
the  goods  shipped  to  her. 

The  presiding  judge,  Bay,  told  the  jury,  that  he  thought 
the  custom  a  reasonable  one,  and  ought  to  be  supported  in 
this  city,  as  well  as  in  the  city  of  London  ^  it  was  allowed 
there,  in  favour  of  commerce,  and  for  the  better  support  of 
families,  and  he  saw  no  good  reason  why  it  should  not  be 
extended  to  this  country,  for  the  same  strong  and  cogent 
reasons.  Our  laws  certainly  legalized  this  kind  of  trade, 
by  feme  sole  dealers,  and  an  act  of  the  legislature  h  ad 
passed,  for  the  better  and  more  speedily  enabling  them  to 
carry  on  this  commerce,  and  they  were  highly  protected  in 
those  rights  ;  but  this  act  did  not  appear  to  him  to  have  al- 
tered the  common  law,  with  respect  to  usage  or  custom  in 
particular  cities  and  places  where  it  had  been  established ; 
it  only  enabled  a  man  to  do  at  once,  in  one  case,  that  which 
it  would  require  years  to  establish  in  the  other  case. 

If,  however,  he  said,  the  jury  should  have  any  doubts 
about  the  reasonableness  and  propriety  of  this  custom,  which 
had  been  urged  in  support  of  the  second  count  in  the  de- 
claration, there  could  be  none  under  the  third  and  last  count 
for  money  had  and  received  ;  as  the  goods  had  been  sold 
by  her  in  the  course  of  trade,  and  the  money  had  come 
into  her  hands,  she  ought  not  in  justice  and  good  con- 

science,  to  retain  it  from  the  plaintiff. 

* 

The  jur}',  without  retkitig,  found  a  verdict  against  the 
defendants,  fer  the  amount  of  the  ptadntiff^B  demand*  A 
motion  was  made  for  a  new  trial,  on  the  ground  of  misdi- 
rection, and  as  a  verdict  against  law ;  when,  after  argument, 
it  was  overruled,  and  the  rule  discharged,  on  the  ground 
that  the  action  was  clenriy  maintainable  on  the  two  last 
counts  in  the  dechmdoo. 

Presenti  Burke,  Grimke  and  Bxr. 


UkJ_^ 
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Charfetton       ThOMAB  FriNK,   &  Co.   ods.   WiLLIAM  LUYTEN.  Admu 

nistrator  of  Uctnt,  deceased. 

witSli*^Maad-  MOTION  to  set  aside  a  judgment,  and  ca.  so.  against 
ministraton     an  admiaistrator^  for  costs. 

•ue  in  right  of       '  rr»f  •  . 

their  ti-staton  The  defendants  in  this  case,  were  sued  by  die  adminis* 
Slid  are  ncm-  traior  of  HuTit^  for  the  balance  of  an  account  which  was 
In  \heir  raits,  s^pparendy  due  to  the  estate  ;  but  owing  to  a  discount 
^uSie^^fyr*^  which  was  brought  in  against  this  demand,  the  plaintiff  did 
*^V^\    h       °^^  think  proper  to  proceed  in  the  action,  and  suffered  a 

they  are    de-  nonsuit. 
fetidants,  they 
mre      Uabie, 

■hail  be^X-  The  defendants'  attorney  entered  up  a  judgment  on  this 
"w* an'wtcul  ^^^^  against  the  administrator  of  Hunt^  de  bonis  propriis^ 
iresiwn  ***«•*  ^^^  ^^^^  *  ^^*  *^  against  him,  on  which  he  was  taken  i 
•onvenion  a/-  this,  therefore,  was  a  motion  to  set  aside  the  judgment  as 

ier  the  death   ,       '  '  r 

^  the  tetta-  irregular,  and  to  have  Luyten  discharged  from  the  custody 

toTf  where  he      ^   ,        i       •/*•  « 

need  not  name'  ot  the  sheriff  on  the  Ca.  90. 

hitMeffexecu*  ' 

tor,  or  Am*  a 

Scmrf  ^hich  ^^*  ^''^^^^  '^^  support  of  thc  motion,  l^d  it  down  as  a 
he   »t   conu^  general  rule  of  law,  that  executors  and  administrators 

eant,  in   siieh  .     .#,* 

cAsea,  he  shall  where  they  are  plamtiffs,  pay  no  costs  ;  because  they  come 

fiiii  in  his  ac-  in  outre  droit^  and  not  in  their  own  right ;  besides,  they  are 

fome  noDSttil'  bound  by  oath  to  recover  the  rights  and  credits  of  the  testa- 

tor  or  intestate,  it  would  therefore  be  most  unreasonable  and 

At.  '  unjust,  to  make  them  liable  for  costs.     Another  objection 

in  the  present  case,  he  said,  was,  that  the  suit  was  in  the 

name  of  the  administrator  in  right  of  the  intestate,  and  upoti 

this  record  he  had  entered  a  judgment  against  him  de  bonis 

propriisj  which  was  a  repugnancy,  the  judgment  not  being 

consistent  with  the  record. 

Mr.  Bailey <t  for  defendants,  relied  on  3  Burr.  14SU 
where  it  is  said,  an  executor  shall  not  have  leave  to  dis- 
continue, unless  on  payment  of  costs,  where  he  knowingly 


> 
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brings  a  wrong  action.    Also  on  3  Burr.  1584.  'where  it  is    Frink  &  Co. 
said  an  executor  shall  not  pay  costs  on  a  rum  pros,  but  he      Luyten. 
.  shall  if  he  does  not  go  on  to  trial  agreeable  to  notice.  v^->r>^ 

7%ff  Court  was  of  opinion,  that  the  judgment  de  bonis prO' 
priis  in  this  case  was  irregular,  and  diat  die  administrator 
should  be  discharged  from  the  ca.  so.  with  costs.  They 
laid  it  down,  that  an  executor  defendant  pays  costs  in  all 
cases,  and  the  judgment  is  de  bonis  testator  is ;  so  where 
there  is  judgment  for  him  in  cases  where  he  is  de- 
fendant,  he  shall  have  costs.  1  Bac,  517.  Bro.  Executor^ 
164.  Plowd.  183.  So  likewise  in  equity,  costs  are  usually 
awarded  out  of  assets.  Ej.  Las.  Abr.  125.  But  an  execu- 
tor or  administrator  is  not  within  the  meaning  of  the  sta-  si  K  VI.  is. 
tutes,  which  give  costs  to  a  defendant  after  verdict  or  non-  sam)  9  w,(i 
euit,  when  they  are  plaintiffs  ;  in  all  those  cases,  where  they  ®'*^' 
are  plaintiffs,  they  pay  no  costs,  because  (as  has  been  said 
before)  they  are  in  autre  droits  and  are  but  trustees  for 
creditors,  and  are  not  presumed  to  be  sujiciently  conusant  of 
the  personal  contracts  of  those  they  represent.  Whenever^ 
therefore,  there  is  an  apparent  rights  it  b  their  duty,  and 
they  are  bound  to  pursue  it,  though  it  tOm  out  eventually 
that  there  is  a  good  defence  against  the  action  ;  as  in  the 
present  case,  it  turned  out  that  there  waa  a  good  discount, 
which  the  administrator  might  have  known  nothing  about. 
If,  however,  an  executor  or  administrator  bring  an  action  in 
their  own  rights  as  for  a  conversion  or  trespass  in  their  own  \  Bae.  JIbr 
liW,  of  which  they  are  conusant^  they  shall  pay  costs ;  or  if 
diey  bring  assumpsit  for  money  received  after  the  death  of 
the  testator^  and  become  nonsuit,  they  shall  pay  costs  ;  for 
the  law  ^ves  this  privilege  to  executors,  of  not  pa}  ing  costs, 
only  where  the  cause  of  action  accrued  in  the  testator's  life- 
dme,  and  there  only,  because  they  are  not  supposed  to  be 
wnusant  or  privy  to  the  acts  of  the  testator.  li  Mad,  1S5. 

So  also  in  cases  where  an  executor  brings  an  action  where 
he  need  not  name  himself  executor  y  and  it  goes  against  him,  ti  Mod.  174. 
h^  must  pay  costs. 
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7rink  k  €«.       The  goods  of  the  testator  are  assets  in  the  hands  of  att 

liuytca.      executor ;  be  has  a  qualified  property  in  them  ;  he  is  not 

y^V^f^   obliged  to  name  himself  executor  in  an  action  of  trespass  or 

trover  for  them,  if  the  trespass  or  conversion  is  since  the 

Salk.  314.  testator's  death  ;  therefore  it  is,  in  case  of  nonsuit,  that  he 
is  liable  for  costs.     So  also,  if  an  executor  will  not  go  on  to 

3  Burr.  i5S4w  trial,  agreeable  to  notice,  the  defendant  shall  not  be  need« 
iessly  harassed ;  he  sbsdl  pay  costs  in  such  cases.  Saii* 
314b  Mod.  Qum  93.  I'hese,  the  court  observed,  were  m 
general  the  cases  where  executors  and  administrators  are 
exempt  or  liable  for  costs  ;  but  there  might  be  other  cases^ 
^ther  of  liability  or  excmpticinf  which  depend  upon  peculiar 
circumstances,  not  taken  notice  of  above,  as  in  the  case 
quoted  by  defendants'  counsel  from  3  Bum  1451*  which 
was  a  case  where  the  executor  brought  an  acdon  to  harass 
the  defendant,  knowing  it  to  bts  a  wrong  action  /  there  he 
was  madt  liable  for  costs.  But  in  the  case  under  consider- 
ation, they  saw  nothing  impressive  in  it,  or  which  took  it  out 
of  the  general  rule  of  law,  in  exempting  executors  and  ad* 
ministrators  from  costs,  who  endeavour  to  recover  the  ionot 
fid€  debts  and  rights  of  their  teataiors  or  iatestales. 

Rule  made  absolute  for  setting  aside  the  judgment,  and 
discharging  the  administrator  from  the  arrest,  widi  costs. 

Present^  Burke,  Geimxx  and  Bat. 
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Sundry  Creditors  of  Messrs.  Thayer  &  Sturgis  against    charietton 
The  Sheriff  of  Charleston  District.  2Wfirtc/,i79S. 

UPON  a  rule  on  the  sheriff  to  bring  money  into  court,     At  sherHTa' 
to  be  pud  over  to  the  plaintifis,  on  their  executions,  &c.        Tn^iw  ^^IT'i 

The  cause  shewn  by  the  sheriff  in  this  case  was,  that  he  ^  euJ^tf 
had  sold  a  house  and  lot  on  East  Bay^treetj  the  property  of  ^^5JJ*^J^ 
the  defendants  Thayer  and  Sturgis,  which  had  been  bought  is  no  good  reta- 
in by  yohn  Duncan,  at  and  for  die  sum  of  1,800/.  sterling,  purehnser 
but  that  he  had  refused  to  pay  the  purchase-money  unless  he  the  money  bS 
had  an  abatement  of  4O0L  sterling,  for  the  dower  which  the  ^^^  ^^^  ^^^ 
wives,  of  the  defendants  might  claim,  in  case  of  their  survi-  ^^'*  ^^^ 
ving  their  husbands  ;  and  therefore  prayed  the  aid  and  ad- 
vice of  the  court,  before  he  made  his  return,   or  proceeded 
to  resell  the  house  and  lot,  at  the  risk  of  the  purchaser. 

On  the  part  of  the  creditors  it  was  urged,  that  this  dower, 
which  was  made  the  pretext  of  non-payment  of  the  money  by 
the  purchaser,  was  a  mere  possibility,  which  depended  upon 
a  contingency  which  might  or  might  not  happen.  That  it 
was  very  uncertain  whether  these  ladies  would  survive 
their  husbands  or  not ;  and  that  even  if  they  did,  it  might 
be  at  a  very  late  period  of  their  lives,  when  their  right 
of  dower  would  be  worth  very  little,  if  any  thing.  That,  at 
all  events,  there  was  no  rule  at  the  common  law  for  ascer- 
taining uncertain  and  contingent  damages ;  and  the  dower  ' 
act  only  related  to  widows  who  had  lost  their  husbands, 
and  whose  rights  had  actually  accrued,  and  which  did  not 
depend  on  possibilities.  It  was  further  urged,  that  this  was 
a  case  of  considerable  importance  to  the  public,  and  merited 
the  serious  consideration  of  the  court. 

This  sale  was  made  by  operation  of  law,  in  consequence  of 
a  judgment  obtained  in  a  court  of  justice,  in  which  the  plain- 
tiffs in  the  different  suits  were  not  bound  to  vterant  or  in- 

VoL.  H.  Y 
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Slieriirof 
Cbarleflton. 


Cmiiton  <rf  demnify  the  purchaser  against  any  such  claims  ;  it  differed 
Sturfpt  widely  from  private  sales,  where  the  seller  was  bound  to 
warrant  and  defend  the  property  free  from  all  incumbrances, 
or  where  die  payment  of  the  consideration  money  raised  an 
implied  covenant  in  law*  That  the  right  of  property  of  the 
defendants  in  the  action  was  the  thing  seized  and  sold  by  the 
sheriff,  more  or  less  ;  whatever  that  might  be,  the  purchaser 
had  a  right  to  by  virtue  of  this  sale,  and  the  sheriff  could 
convey  no  more.  It  was  the  duty  of  the  purchaser  to  ex« 
amine  into  the  nature  of  the  estate,  and  the  qualit}'  of  the 
thing  sold,  before  he  made  his  purchase*  Caveat  emptor 
was  ^t  proper  ruk  in  such  a  case,  and  unless  that  was  laid 
down  as  the  true  rule  in  sheriffs'  sales,  it  would  render  them 
uncertain  in  all  parts  of  the  country,  and  constant  shifts  and 
pretences  would  be  conjured  up,  by  purchasers,  in  all  cases 
where  after  purchase  they  did  not  like  their  bargains,  more 
especially  where  the  wives  of  defendants  were  living  at  die 
time  of  such  sale. 


On  the  part  of  the  purchaser,  who  did  not  wish  to  give  up 
his  bargain,  it  was  said,  a  case  had  been  determined  in  this 
court  in  1793,  {Blake^s  case,)  where  a  contingent  claim  of 
dower  had  been  sent  to  a  jury,  to  determine  what  deduction 
out  of  the  purchase-money  ought  to  be  made  for  her  possible 
daim,  which  the  jury  allowed,  and  which,  it  was  urged, 
ought  to  make  a  precedent  in  every  case.  That  although 
the  purchaser  had  demanded  an  abatement  of  400/.  in  this 
case  out  of  the  purchase  •money,  ytrt  he  was  willing  to  sub- 
mit it  to  a  jury,  as  in  Mrs.  Biake^s  case,  to  ascertain  a  rea« 
sonable  deduction  in  this  case. 


PerCurtam*  There  is  no  rtde  at  law  Cor  ascertaining 
possible  damages ;  the  principle  is  absolutely  unknown  in 
the  history  of  our  jurisprudence.  A  court  of  equity  will  in 
some  cases,  where  a  subsequent  right  is  certain  or  probable, 
order  indemnity  to  be  given,  and  make  that  a  condition  of 
their  decretal  orders ;  but  a  court  of  law  possesses  no  such 
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power.     In  a  case,  however,  like  the  present,  they  thought    ^i;^;^7^„^ 
that  it  would  be  clogging  public  sales,  made  by  operation  of      Sturgis 
law,  exceedingly,  to  lay  down  any  such  rule,  even  if  the     sheriff  or 
common  law  would  admit  of  it-     These  sales  are  made  by 
operation  of  law,  in  which  the  will  and  consent  of  the  defend- 
ants are  never  consulted.   They  are  forced  upon  them,  whe- 
ther thcv  assent  or  dissent  to  or  from  them,  and  it  is  their 
right,  whatever  that  may  be,  more  or  less,  that  is  sold  by 
the  sheriiF,  who  is  a  public  officer  of  justice.     There  is  no 
warranty  in  law,  either  express  or  implied,  raised  on  any  of 
the  parties  concerned  in  such  a  sale ;  neither  on  the  part  of 
the  former  owner,  the  defendant,  nor  the  sheriff,  who  is  the 
mere  organ  of  the  law  for  transferring  the  right  of  the  de- 
fendant.    Caveat  emptor^  under  those  circumstances,  is  the 
best  possible  rule  that  can  be  laid  down  or  adopted.     Every 
man  who  goes  to  a  sheriff's  sale,  ought  to  take  care  and  ex- 
amine into  the  title  of  the  defendant  carefully  before  he  at* 
tempts  to  bidy  and  that  is  one  reason,  among  many,   why 
property  is  in  general  sold  so  much  under  its  real  value  at 
these  sales*     The  case  of  Mrs.  Blake^  relied  upou,  had 
no  bearing  on  or  analogy' to  the  present  one  ;  that  was  an  ac- 
tion brought  on  a  special  agreement,  for  the  consideration 
money  of  a  tract  or  lot  of  land  sold  at  private  sale,  in  which 
case  legal  conveyances  were   tendered,  and  the  claim  of 
dower  went  by  consent  of  parties  to  the  jur}*,  to  be  deducted 
at  once  from  the  consideration  money.     It  was  a  kind  of 
compromise  between  the  parties,  and  not  fixed  by  any  rule 
of  law  ;  therefore,  can  never  be  urged  as  a  precedent,  in  a 
case  like  the  one  now  under  consideration  of  the  court. 

The  rule  w^^  therefore,  made  absolute  on  the  sheriff,  to 
bring  the  money  into  court,  or  to  resell  without  delay,  at  the 
risk  of  the  purchaser. 

Present,  Burxe,  Grimke  and  Bat. 
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Charieitm  JOHN  SlADE  Qf^aimt  IsAAC  TeABDALE. 

Tradesmen's  ASSUMPSIT  on  a  book  acGount,  for  carpenter's  work. 
evideaoe  to  Iq  support  of  the  actioD  to  the  jury,  the  plaintiff  offered 
uDd  ubour,  as  h>s  ^^^ok  of  original  entries,  to  prove  his  account  for  work 
*  VurT'under  ^^^  Ubour  as  a  Carpenter.  An  exception  was  taken  to  this 
a  &]r  eon-  \x)ok  being  given  in  evidence,  on  the  ground  that  the  act  al- 
the  act  of  the  lowing  merchants'  books  to  be  given  in  evidence,  to  prpve 

legislature,  al-  ,     .  r     i 

lowing    mer-  their  Open  accounts,  was  a  deviation  from  the  rules  of  the' 

to  be  given  in  tommon  law,  and,  as  such,  should  be  construed  strictly,  and 

prove"^kae.  Confined  to  merchants  only,  and  not  extended  by  construe* 

^^''^^  tion  to  any  other  class  of  men.     But  this  was  overruled  by 

the  presiding  judge,  who  permitted  the  book  to  go  to  the 

jury  as  evidei^ce  of  the  work  and  labour,  and  they  found 

for  the  plaintiff  the  amount  of  his  account. 

A  motion  was  afterwards  made  for  a  new  trial,  on  the 
same  ground.  But  it  was  resolved  by  all  the  judges  pre« 
sent,  that  as  it  had  long  been  the  practice  of  this  court,  even 
before  the  revolution,  to  permit  tradesmen's  books  under  a 
fair  construction  of  the  act,  to  go  to  the  jury,  the  judge  who 
tried  the  cause  acted  regularly,  in  permitting  the  books  in 
the  present  case,  to  be  sent  to  them  as  evidence  of  the 
plaintiff's  demand.  They  said,  it  had  long  been  established 
as  a  rule,  that  all  classes  of  men,  who  were  obliged  to  keep 
books  in  the  way  of  their  trade,  should  be  put  upon  the 
same  footing.  They  saw  no  good  reason,  why  a  merchant 
should  be  peculiarly  privileged,  and  tradesmen  excluded 
"^he  same  ^^^  ^^^  ^^^^  benefit.  The  construcdon  givtti,  appeared  to 
^Dt  vas  de-  them  to  be  a  reasonable  one  ;  at  all  events  it  had  been  so 

termined     in 

the    case  of  long  in  use  as  a  rule  of  evidence  in  our  courts  in  this  coun- 
at  Coiimbiai  try,  that  they  did  not  think  themselves  at  liberty  to  depart 

in   1803.    All  ^ 

the    judges      Xroni  It. 

present. 

The  rule  for  a  new  trial  was  therefore  discharged. 
Present,  Burke,  Grimke  and  Bat. 
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N.  B*  Since  the  detemiination  of  the  above  cases  in  fa-  Siade 
your  of  tradesmen's  books,  the  rule  has  been  circum-  Teudai*. 
-scribed  as  to  other  classes  of  men.  In  Charleston^  in  I8OT9 
in  the  case  of  Watson  v*  Bigehw^  a  scrivener's  book  was  de- 
termined not  to  be  good  evidence  for  services  performed  in 
that  line,  and  for  commissions,  &c*  Also  in  the  case  of 
Geter  v.  Martin^  at  Columbia^  in  May^  1807,  it  was  deter« 
mined  that  a  planter's  book  was  not  within  the  act*. 

Bat  and  Trezevant,  contra. 

See  these  cases  in  their  order.    Post. 


Isaac  Te asdale  agcinst  John  Hart,  Sheriff  of  Charks*    charintm 

ton  District.  iH.trict,mt. 

SPECIAL  action  on  the  case,  for  taking  insuiEcient  bail,  Where  a  ihe- 

per  quod^  plaintiff  lost  his  debt.  takes  iui^ 

From  the  report  of  the  presiding  judge,  the  circumstan-  tt  a*Sw 

ces  of  the  case  appeared  on  the  trial  to  be  substantially  as  SJJi^jnl  ** 

follows.     That  a  writ  on  which  an  order  for  bail  was  en-  ^^^^  f  P?* 

nuin    to     be* 

dorsed,  for  211/.  sterling,  was  delivered  into  the  sheriff's  ^^^^  bail, 

vho  u  in  in- 

office,  against  one  PoweU^  who  resided  in  North  Carolina^  solvent     eir- 
at  the  suit  of  the  present  plaintiff,  Mr.  Teasdalc.    This  writ  the  sheriff*  is 
was  put  into  the  hands  of  one  of  the  sheriff's  deputies  S-Thedebt. 
named  ^/n,  who  took  and  arrested  the  body  of  the  de- 
fendant in  the  action.    While  the  defendant  was  in  custody 
of  this  deputy,  it  appeared,  that  he  and  the  defendant  pre* 
vailed  upon  one  IHne  to  become  bul  for  defendant's  ap- 
pearance ;  that  after  Pine  had  signed  the  bail-bond,  he  was 
induced  to  go  before  a  jusdce  of  the  peace,  and  swear  that 
he  was  a  householder,  and  worth  the   sum  mentioned  in 
the  order  for  bail,  over  and  above  all  his  just  debts,  which 


174  CASES  DETERMINED  IN  THE  STATE 

afidavit  vas  annexed  to  the  writ  as  the  ■heriff'a  justifica- 
tioD,  for  taking  Fme^B  the  tecarity  for  PoxDrZT^  appearance. 
Upon  which,  ^uirij  the  deputy,  suffered  the  defendant, 
Patveil^  to  go  at  large,  i^tcwtf,  immediately  afcer,  went  off  to 
North  Carolina^  and  never  returned  ;  and  Pine  soon  after 
was  proved  to  be  in  insolvent  circumstances.  Whereupon 
the  plaintiff,  brought  the  present  action  against  the  sheriff, 
for  the  misconduct  of  his  deputy,  in  taking  insufficient  baiL 

In  support  of  the  action,  it  was  urged,  that  the  sheriff  be- 
ing an  officer  of  high  trust,  he  was  answerable  for  the  mis- 
conduct of  any  one  acting  under  him,  and  that  the  conduct 
of  ^tin^  the  deputy  to  whom  this  writ  was  delivered,  was 
shameful  in  a  high  degree.  That  Pine  was  notoriously  a 
poor  man,  who  lived  in  a  misen^le  hovel,  and  had  nothing 
of  respectability  attached  to  him,  but  depended  on  his  daily 
labour  for  his  subsistence  ;  he  had  no  visible  property,  nor 
the  appearance  of  means,  be)ond  the  demands  of  the  day; 
Under  such  circumstances,  it  was  said,  it  was  a  sad  abuse 
of  power  on  the  part  of  the  deputy,  to  tamper  with  this  poor 
man,  in  the  first  place  to  become  bail ;  and  in  the  next  place, 
to  induce  him  to  go  before  a  magistrate,  and  take  an  oath 
that  he  was  worth  the  money  endorsed  on  the  writ ;  which 
was  adding  subornation  of  perjury  to  imposition  on  the 
plaintiff  in  the  action. 

For  the  sheriff,  in  reply,  it  was  said,  it  would  be  a  hard 
case  to  make  him  answerable  for  so  large  a  sum  of  money 
for  the  irregularity  of  one  of  his  deputies ;  that  he  was  oh* 
liged  to  dike  the  best  men  that  could  be  got,  to  do  the  bu- 
siness of  his  office  ;  and  when  they  acted  to  the  best  of  their 
judgments,  it  was  as  much  as  the  law  required  of  him*  In 
the  present  case  it  was  alleged,  that  the  deputy  had  pursued 
the  rules  of  law,  laid  down  in  the  case  of  Teasdak  v«  Ken* 
Baj/a  jup,  ^^^y  ^"^  ^^  ^^^^  court  in  1793,  where  it  was  determined^ 
JUfev*^edit^'  ^^  ^^^  '^^  sheriff  takes  a  householder  in  apparent  good  cir* 
*^  cumstancea  as  bail,  the  sheriff  shall  not  be  liable  in  a 
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^  special  action,  though  the  bail  should  afterwards  prove 
**  insolvent ;"  this,  it  was  said,  was  a  case  eicactly  similar 
to  the  case  quoted  ;  and  the  rule  prescribed  for  the  gov«ni- 
ment  of  the  sberiiF  in  that  case  bad  been  pursued  in  die  pre* 
sent  one* 

The  presiding  judge  dien  stated  to  the  jury,  that  it  was  for 
tbem  to  determine,  whether  there  was  an  exercise  of  thai 
sound  discretiofi  on  the  part  of  the  sheriflF's  oftcer,  which  the 
law  requires  on  such  occasions,  or  not  ?  or  whether  there 
was  that  tampering  with  the  baU,  ttid  misconduct  on  his 
part,  which  had  been  stated  by  the  platntifF  on  the  present 
occasion  or  not  ?  and  to  govern  themselves  in  their  verdict 
accordingly.  The  jury  retired  and  soon  after  brought  in  a 
verdict  for  the  plaintiff,  with  211 A  sterling  damages. 

A  motion  was  afterwards  made  for  a  new  trial,  on  the 
ground  that  it  was  a  hard  verdict,  not  warranted  by  law« 
But  the  judges  refused  the  motion,  as  in  their  opinion,  it 
was  a  case  which  turned  principally  on  facts,  which  were  for 
the  consideration  of  the  jury ;  and  the  judge  who  tried  the 
cause,  had  very  properly  submitted  it  to  them,  on  the  facts 
arising  out  of  the  cause,  and  they  had  found  for  the  plain- 
dff.  The  law,  they  said,  was  very  clear,  and  well  laid 
down  in  the  case  they  quoted,  on  the  trial  of  Teasdak  v» 
Kennedy.  Every  sheriff  was  liable  for  the  acts  of  all  his 
officers,  and  all  persons  acting  under  him  in  every  subordi- 
nate  capacity  ;  and  they  on  their  parts,  are  bound  to  con- 
duct themselves  in  the  like  manner  as  the  sheriff  himself 
ought  to  do,  if  he  was  present ;  and  he  is  not  to  be  let  off, 
on  account  of  the  blunders,  misconduct,  or  errors  of  any  of 
his  inferior  agents*  On  the  subject  of  taking  bail,  the  law 
had  laid  down  reasonable  rules  ;  the  object  was  to  procure 
and  obtain  responsibility  for  the  defendant's  personal  appear- 
ance,  or  payment  of  the  money,  and  this  was  what  the  law 
principaUy  required  on  the  part  of  executive  oflicers ;  it  waa^ 
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therefore  their  business  to  be  astute,  in  obtaining,  on  aQ 
Occasions,  this  kind  of  security  without  being  guilty  of  op- 
pression against  dd>tors  in  their  custody.  If  the  sheriiF  or 
any  of  his  officers,  takes  as  bail  a  man  who  is  notoriously  in- 
solvent, or  who  in  all  reasonable  appearance,  has  not  the 
means  of  paying  the  debt  in  case  of  non-appearance  of  the 
defendant,  or  if  he  will  not  take  means  of  informing  himself, 
whether  there  are  good  grounds  to  believe  he  is  solvent  or 
insolvent,  in  all  such  cases  he  ought  to  be  made  responsi- 
ble. At  aU  events  it  is  but  reasonable,  that  he  should  be 
taken  to  die  high  sherifTs  office,  and  there  detained  until  he 
can  make  the  necessary  inquiries,  which  can  easily  be  done, 
by  a  recurrence  to  the  tax-office,  register's  office,  and  such 
Uke  places,  where  information  on  that  subject  is  to  be  had« 
But  it  may  happen,  that  a  man  offered  as  bail,  may  be  good, 
where  it  is  not  in  the  power  of  the  sheriff  to  find  out  in  the 
above  offices,  whether  he  is  able  to  pay  the  money  or  not ;  as 
in  the  cases  of  mercantile  meri,  or  men  who  may  have  money 
in  the  funds,  or  stock,  or  out  on  interest*  In  all  such  cases, 
a  reasonable  degree  of  diligence,  as  to  the  responsibility  of 
the  person  offered  as  bail,  and  the  oath  of  the  party,  may 
and  ought  to  be  a  justification  to  the  sheriff,  in  taking  such 
bail. 

In  the  case  under  consideration,  however,  there  does  not 
appear  to  be  any  thing  to  justify  the  sheriff;  on  the  con- 
trary, there  is  too  much  reason  to  fear,  that  his  deputy  tam- 
pered with  the  poor  man  who  was  offered  as  bail ;  that  there 
was  nothing  around  him,  or  attached  to  him,  which  could 
give  reasonable  grounds  to  believe  he  was  able  to  pay  this 
debt,  in  case  of  the  non-appearance  of  defendant.  No  pains 
were  taken  to  gain  information  on  that  head,  nor  does  it 
appear  that  he  was  ever  taken  to  the  sheriff's  office,  until 
the  necessary  inquiries  could  be  made,  and  there  is  too 
much  reason  to  fear,  also,  that  the  affidavit  which  was  made 
was  a  colourable  one,  merely  fabricated  for  the  purpose  of 
giving  the  appearance  of  legality  to  the  transaction;  but  all 


'  / 
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the  circumstances  were  before  the  jury,  who  have  found  for     TeMdtie 
the  plaintiff,  and  the  court  can  see  no  reascm  to  disturb  their       HM-t. 
yerdict. 

Rule  for  new  trial  discharged. 

Present,  Burke,  Grimke  and  Bat. 


William  Luyten  againat  Jouksom  Haygoou.  vhnru^tm 

lHatHct,\7^. 

CAS£  on  a  note  of  hand*     Defence,  usury.  wiiere  a  de- 

,  .  %        y    r      \  It  fendftnt    in    » 

On  the  trial  bdiore-the  jnry,  the. defendant,  under  the  se-  usarious  cause 

y     y  c    \.  •  11    I  is  oflTcred  as  a 

cond  clause  of  the  act  against  usury,  was  cvled  UfMon  as  a  witness    to 
witness,  to  prove  the  usuriaas.tr«n9aqtioiL    And  after  hw  J.T'^'undcr'uIe 
CQUoitel  had  stated  what  was  intended  to  be  proved  by  hin^,  ^^r**^^  Jlle 
the  plaintiff's  counsel  then  moved*  that  hi^  client  jsaight  J^  piaintifr  is  to 

,  ,  ,  "'be    sworn    to 

sworn  under  th^  proviso  mentioned  in  said  cjlau^e,  to  rebpt  rebut  the  tes- 
the  testimony  proposed  to  be  given  •  ii^  ^videnc<;  jby  the  d^«  p^d^  to^^be 
fendant.  The  proviso  is  in  the  following  words  :  "  provided^  En'dant*^  in  *^ 
**  that  if  the  person  or  persons  (i.  e*  the  lender  or  lenders  of  *"*^''  ^!l?f'  ^'*® 

,  •         .  •.  .        *^  plaintiff  18  not 

^  the  money)  agamst  whom  such  evidence  is  offered  to  be  to  be  confined 
*^  given^  -will  deny  on  oath  in  open  court,  the  truth  of  what  acknowledge 
**  such  -wifTUss  {if  e.  the  defendant  or  borrower)  afer$  to  ^^^ ^^^  j}^ 
^^  swear  against. him^  then.^uch  witness  (the  defendant)  "|''i-*^'i  JjJ*^  *t 
*^  shall  not  be  admitted  to  be  sworn ;  ,and  if  the  plaintiff  swer  faithful/ 

Iv     al]    onei^ 

^*  shaH  forswear  himself,  he  shall  be  subject.to  the  pains  and  dons  ieift)« 
"  penalties  of  perjury.'*    Upon  the   construction  of  this  ti-auaaeiion. 
proviso,  it  was  insisted  on  the  part  of  the  plaintiff^  that  he 
should  barely  be  confined  to  the  denial  of  the  single  fact  of 
usury ^  or  not  usury  ;  and  that  he  should  not  be  asked,  or 
bound  to  answer^  any  other  question  or  quesdons  touch- 
ing the  transaction.    To  this  it  was  repUed,  that  such  a 

Vol.  n.  Z 
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rigid  construction  of  the  proviso  would  be  stifling  the  truth, 
and  suppressing  M  the  means  of  coming  at  the  ends  and  de* 
signs  of  the  act,  in  detecting  usurious  contracts,  and  pre- 
venting  the  evils  it  contemplated.  The  presiding  judge, 
Bat,  observed,  that  this  was  the  first  time  this  point  had 
come  before  the  court,  and  it  appeared  to  him,  that  the 
strict  construction  of  the  proviso  eontanded  for  by  the 
plaintiiF^s  counsel,  would  render  the  act  nugatory,  for  these 
kind  of  transactions  are  generally  in  secret,  and  depended 
Upon  circumstances,  concerning  which,  men  differed  widely 
in  their  opinions ;  some  forming  one  conclusion  of  what 
constituted  usury,  and  others  again,  a  very  different  one  re- 
specting it ;  so  that  the  bare  affirming  or  denying  the  fact  of 
usury,  or  not  usury,  would  by  no  means  answer  the  ends  of 
justice.  I'hat  the  true  construction  must  depend  upon 
facts,  and  oftehtimes  a  long  train  of  them ;  and  there  was 
Ho  comiBg  at  the  real  truth,  but  by  a  full^investigation  of 
those  facts :  and  the  words  of  the  act  by  no  means  precluded 
this  examinatkip,  for  the  words  are  these,  if  the  plaintiff,  the- 
lender,  %ufU  deny  on  oath^  the  truth  of  what  the  defendant^ 
the  borrower^  offers  to- swear  against  him^  he,  the  defendant, 
shall  not  be  allowed  to  be  sworn  as  an  evidence.  What 
then  is  meant  by  the  truth  of  what  the  borrower  ofiers  to 
,  swear,  but  the  truth  of  all  the  circumstances  of  the  transac- 
'  tion,  and  these  are  what  the  plsuntiff'  is  bound  to  answer  or 
deny  on  oath.  This,  he  said,  appeared  to  him  to  be  a  bir 
construction  of  the  proviso  in  the  act.  The  common  law 
renders  both  plaintiffs  and  defendants  incompetent  wit* 
nesses  in  their  own  causes,  in  all  cases.  This  law,  howe- 
ver, removes  their  incompetence  in  cases  of  usury.  When 
this  incompetence  is  removed,  they  then  stand  upon  the 
footing  of  competent  wtmesses  on  both  sides,  and  may  be 
examined  on  both  sides  fully. 

*        f 

The  plaindff.  Mi*.  Luyten^  was  then  sworn,  and  so  fas 
from  denying  what  the  defendant,  Mr.  Haygood^  offered  to 
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swear,  that  he  ooiroborated  every  circumstance ;  upon  which 
the  jury  found  for  the  defendant. 

I 

A  new  trial  was  moved  for,  on  the  ground  that  the  pre« 
siding  judge  had  mistaken  the  law,  and  that  the.plamtiff  had 
been  compelled  to  answer  questions^  which  he  was  not  bound 
by  the  act  to  answer. 

When,  after  argument,  the  judges  were  unanimously  of 
opinion,  that  the  construction  given  to  the  act  was  the  true 
one.  The  opinion  of  the  court  on  this  point  was  delivered 
by  Mr.  Justice  Waties,  as  fellows  : 

The  plaintiff  has  not  been  compelled  to  do  more  than  he 
was  bound  to  do,  under  a  reasonaUe  construction  of  the  act. 
*^  The  defendant  is  a  competent  witness  to  prove  the  usuiy, 
^^tinlessthe  party  charged  with  the  offence  willdeny^  on 
^  oadi,  the  truth  of  what  the  defendant  offers .  to  swear 
^^'against  him."  Now  aldiough  the  plamtiff  is  only  re- 
quired to  deny  what  the  defendant  offers  to  swear  to,  yet 
as  the  defendant  may  allege  what  he  pleases,  the  plaintiff 
tnay  consequently  be  brought  under  a  genelvl  examination  ; 
and  why  should  the  phuntiff  complain  of  this  ?  He  may  in- 
deed be  obliged  to  disclose  more  of  the  truth  than  he  is 
willing  to  do ;  but  if  the  examination  leads  him  to  confess 
facts,  which  shew  a  usurious  transaction,  he  only  does 
justice  to  the  other  party,  and  fulfils  the  end  and  design  of 
the  law. 

This  is  a  reasonable  construction  of  the  act ;  for  if  the 
plidntiff  is  allowed  to  prevent  the  defendant  from  giving 
evidence  of  the  usury,  by  his  own  oath,  it  should  be  on 
the  condition  that  he  will  himself  state  the  whole  truth  of 
the  transaction. 

Rule  for  new  trial  discharged. 

Present,  Burke,  Waties  and  Bay. 
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nuh^ktm%         ^^^^  Ramsay  against  The  Court  o»  Wardens. 

;^lV\^y'to1^e  UPON  a  modoQ  for  a  piohibuioo. 
of  oirckvTf  ^^^^  "^^  •  °^°5*^'*  ^^^  *  probibiuoo,  to  mtrui  tbe  in. 
whc'e"^-*'  f^"^*"  ^^^^  ^f  ^'^^  *^^Q^  ^f  Charkston,  from  proceeding  i»  a 
takes  eo^ii.  case,  wbich  it  was  alleged  exceeded  the  jurisdiction  of  the 
note  of  band  oourt  of  Wardens ;  which  was  authorised  to  hold  pleas  in 
plaintiff    L!  civil  suits,  to  the  amount  of  90L  sterlings  equal  to  88  dol- 

t^t  fop  "S  >«"»  »>tt^ «»  ^"^^r* 

d^'tTvethe      '^^^  ^^^^  ^  ^^^^'^  ^^  *^^^  ^^  broughti  was  originally 
rity  court  jQ.  ffiv^n  bv  the  defendant  for  115  dollars,  on  which  the  holder^ 

nsdieuon  of     **  ' 

the  case.  Mr.  E/iticiy  had  written  a  receipt  ior  30  dollars^  which  re- 
duced it  down  to  85,  in  order  (as  it  was  sMd)  to  give  ju- 
risdiction to  that  court*  This  court  sat  monthly }  the  reav 
very  of  small  sums,  therefore,  in  it,  was  much  ipore  speedy 
than  in  the  court  of  common  pleas,  which  sat  but  twice  a 
year  $  and  at  often  happened  that  the  courts  could  not  go 
through  the  docket  of  civil  causes,  durmg  the  term* 

On  the  trial  before  the  wardens,  the  defendant  took 
exception  to  the  cause  of  action,  as  exceeding  the  jurisdic- 
tion  of  the  court,  but  they  ruled  that  a  plaintiflf  had  a  right 
to  give  what  credit  he  pleased  on  the  note  $  that  it  was  no  in* 
justice  done  to  him,  by  giving  such  credit,  but  a  favour  con- 
ferred, by  giving  up  a  right  pro  ianto  ;  and  therefore  gave 
judgment  for  the  balance;  and  the  plaintiff  was  about 
taking  out  an  execution  against  defendant's  goods  for  the 
amount.  This,  was  therefore,  a  motion  for  a  prohibition, 
to  stop  the  court  of  wardens  from  proceeding  any  further  in 
the  cau8e» 

In  support  of  this  motion,  it  was  said,  that  if  a  court  of 
inferior  limited  jurisdiction  exceeds  its  authori^,  or  over* 
leaps  the  boundaries  prescribed  to  it,  this  court  ought  to 
restrain  it  by  a  prohibition.  4  Hoc.  Ain  tiL  Prohibition^ 
p.  253. 
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That  the  original  debt  in  the  present  case  was  115  dot-  tUmMjr 
lare,  not  one  shilling  of  which  had  ever  been  paid  foy  de-  Gourt<>f  War^ 
foMlant,  though  he  was  ready  and  wiUing  to  pay  every  far-  *^^^^ 
thing  when  called  upon  in  a  court  of  competent  jurisdic- 
tion* That  the  plaiatiiF,  Mr.  Ehrkk^  knowing  that  this 
sum  was  above  the  jurisdiction  of  the  court  of  wardens,  had 
voluntarily,  and  without  the  knowledge  or  consent  of  the  de- 
fendant, wrote  a  receipt  on  the  note  for  30  dollars,  in  order 
to  g^ve  the  wardens'  court  conusance  of  the  cause.  This,  it 
was  urged,  was  not  a  honajide  transaction,  but  a  colourable 
one,  contra  fidcniy  for  the  express  purpose  of  creating  a  ju- 
risdiction, in  a  case  which  the  policy  of  the  law  had  forbid- 
den that  court  to  intermeddle  with*  The  law  is  therefore 
very  clear,  that  if  a  credit  is  given  for  a  shiilhig^  in  order  to 
{^ve  an  inferior  court  jurisdiction,  where  it  had  none  before, 
it  is  a  legal  frauds  and  a  prohibinon  will  lie*  As  in  the 
case  of  Clarke  v*  Clarke^  Palm-  564*  where  a  ^uit  was  brought 
in  the  hundred  court  for  forty  shillings,'  in  which  action  the 
plaintiff  confessed  that  he  was  satisfied  one  shilling,  which  be- 
ing done  to  give  that  court  jurisdiction,  (having  jurisdiction 
only  of  all  sums  under  forty  shillings,)  and  to  defraud  the 
superior  courts,  a  prohibition  was  granted*    4  Bac.  f^53» 

So  also,  a  contract  where  divers  small  sums  of  money 
were  to  be  paid  at  different  times,  under  forty  shillings  each, 
the  plaintiflP  proceeded  in  divers  plaints  on  each  part  sepa- 
rately* The  court  restrained  him  by  prohibition,  because 
Aough  there  be  several  contracts,  yet  inasmuch  as  they 
were  all  due,  and  plaintiff  might  havf  brought  one  action, 
be  ought  to  have  done  so,  and  sued  here  for  his  money, 
and  not  put  the  defendant  to  unnecessary  vexation,  any 
more  than  he  can  split  an  entire  debt  into  divers,  to  give  an 
inferior  court  jurisdiction,  injraudcm  le^is* 

Per  Curiam.  However  plausible  the  relinquishment  or 
giving  up  part  of  a  debt  may  at  first  glance  appear,  yet  if  it 
be  done  with  a  view  of  giving  an  inferior  court  jurisdiction 
of  a  cause,  where  the  law  had  excluded  it  before,  it  is  m 
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Bamiaj      legal  fraud ;  it  ia  eluding  the  wisdom  and  foresight  of  the 
Coanof  War-  l^w,  and  breaking  down  those  guards  which  had  been  placed 
''^"'^'        around  these  inferior  jurisdictions.     No  man,  therefore, 
shall  be  allowed  to  create  a  jurisdiction  for  himself,  bjr 
changing  the  real  position  of  parties  in  any  contractt  by  his 
own  act,  without  the  assent  of  the  other  party  to  the  contract. 
The  receipt  on  the  note  in  quesdon,  for  die  purpose  of 
giving  the  court  of  wftraens  conusance  of  the  cause,  was 
clearly  a  colourable  transaction.     It  was  in  efiect  changing 
*  the  nature  of  the  original  contract,  and  makin   it  a  subject 
of  inferior  jurisdiction  ;  which,  in  its  origin,  was  only  cog- 
nisable in  the  supreme  court  of  judicature.  .  The  court  of 
wardens  had  no  right  to  intermeddle  with  it. 

Let  the  rule  for  the  prohibition  be  made  absolute. 

Present,  Burke,  Grimke,  Waties  and  Bay. 


mtMctms   ^^^^  ^^^"^  ^^  others,  Legatees  of  Benjamin  Cattbu.^ 

deceased,  against  John  Bowman  et  aL 

2r*  i?"th€ '  ^^  *  special  meeting  of  the  Judges  at  chambers,  at 
court  of  equi-  Charleston^  17th  o£  March^  1798.     Present,  Burke,  Wa- 

ty  is  compc-  _  _  . 

tent  to  do  all  TIES  and  Bat.  ^ 

matters  and 
thinjgs  apper- 
taining to  the       This  was  a  cause  originally  depending  in  the  court  of 

diction,   pre-  equity,  out  of  which  an  attachment  for  a  contempt  had  is- 

Ima  hearing  sued  against  the  defendants,  for  not  putting  in  their  an- 

may   be^  ^no  swers  agreeable  to  the  rule  of  that  court.     Upon  this  at- 

ti^*'SS?r?n  ^ch«»ent,  the  defendant,  Mr.  Bownum^  was  taken  and  im- 

office.    A  de** 

fcndant  in  a  eanae  depending  in  that  court,  who  is  in  the  custody  of  the  sheriiT  under  an  at- 
tHchment  for  a  contempt  in  not  putting  in  an  answer  to  a  bill  of  di^eovery  filed  there.  Is  not 
cntitletl  to  his  discbarge  on  a  writ  of  habeas' cmfua  hef(»re  the  com«non  law  judges^ 
notwithstanding  there  may  have  been  but  one  chancellor  m  office  at  the  time  when  such  at'^ 
Uchment  was  issued. 
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prisoned.  Whereupon,  he  applied  for  and  obtained  a  writ  Gitt  and  . 
of  habeas  corpus,  and  was  brought  up  before  the  common  ^  y^ 
law  judgfs,  when  a  motion  was  made  by  the  Attomet/'Gene'  Bowm>wetni. 
raJ,  that  he  might  be  discharged  from  his  arrest  and  im- 
prisonment. The  ground  on  which  he  principally  relied 
in  favour  of  the  motion,  was,  that  the  powers  of  the 
court  of  equity  had  ceasedj  or,,  in  other  words,  that  there 
was  720  such  court  in  existence ;  consequently,  that  the  at* 
tachment  by  virtue  of  which  the  defendant  had  been  arrest- 
ed was  a  nullity.  The  court  of  equity  in  this  state  consist- 
ed of  three  judges  or  chancellors,  originally,  one  of  whom, 
Chancellor  Hutson,  had  lately  departed  this  life,  and  Chan* 
cellor  Mathews^  another,  had  lately  resigned,  so  that  Chan- 
cellor i^u^i^j^^  was  the  only  remaining  judge  ino£Sce.  It 
appeared  that  the  complainants  had  duly  filed  a  bill  of  dis- 
covery against  the  defendants  in  equity,  and  that  rule  after 
rule  had  been  taken  out  against  them  to  file  their  answers, 
but  to  no  purpose ;  at  length  this  attachment  was  taken  out 
for  a  contempt  in  not  answering  the  bill  of  complaint,  on 
which,  the  defendant  was  arrested. 

The  Attomey^eneral  saM,  this  arrest  wste  not  warranted 
by  law,  inasmuch  as  the  act  which  established  the  court  of 
chancery  contemplated  three  judges.  That  the  restrictive 
jclause,  however,  authorized  any  two  of  them  to  exercise- 
some  definitive  powers  therein  named,  and  any  one  of 
them  to  exercise  certain  other  powers,  preparatory  to  a  final 
hearing.  But,  he  insisted,  that  these  latter  powers  were 
given  to  the  individual  members  of  the  equity  bench,  under 
an  idea  that  after  such  individual  judge  had  made  all  the 
necessary  preparatory  orders  in  a  suit,  there  was  a  compe- 
tent number  of  judges  remaining  on  the  bench  to  proceed  to 
a  final  hearing  and  determination  of  a  cause*  As,  however, 
diere  was  not  a  competent  number  of  judges  to  hear  and 
finally  determine  a  cause,  and  make  a  decree,  it  was  a  nu« 
gatory  act  for  any  one  judge  to  make  any  interiocutory  or 
iatermediate  order,  in  a  case  which  could  not  be  decided 
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Gist  and  and  ended.  Hence^  he  inferred,  as  it  was  essential  to  0verf 
^  v^*^  court  of  competent  jurisdiction  to  put  an  end  to  controversies 
Bowmuneta).  j^  g^^^jj  courts,  if  it  SO  happened,  either  by  death  or  resigna* 
tion^  that  that  could  not  possibly  be  done,  then,  he  said,  the 
court  had  died  a  natural  death,  and  all  its  powers  were  at  an 
end.  If  then  the  court  of  chancery  had  by  these  contingent 
cics  become  extinct  in  this  state^  it  followed  as  a  natural 
consequence,  that  every  process  pretending  to  come  from  it 
must  be  null  and  void.  Any  arrest,  therefore,  by  virtue  of 
such  pretended^rocess,  must  be  illegal,  and  it  then  became 
the  duty  of  the  common  law  judges,  under  the  haieat  carptm 
act,  to  discharge  the  defendant, 

Mr.  Desaussure^  counsel  for  the  complainants  in  equity^ 
against  the  motion,  contended,  that  although  one  judge  couM 
not  proceed  to  a  final  hearing  and  dcterminatiwi  of  a  cause 
in  equity,  yet  he  was  fully  competent,  under  the  acts  of  1784 
and  1 791 ,  to  do  all  other  acts  appertaining  to  the  jttnadidioD 
of  a  court  of  equity,  and  to  make  all  rules  an(l  orders  pre* 
paratory  to  a  final  hearing.  That  he  was  authoozcd  to 
grant  injunctions,  issue  ne  exeats y  and  to  award  every  other 
process  of  the  court  necessary  for  the  attaiiMnent  of  justice* 
I'hat  the  present  chancellor  had,  ever  since  the  resigMUoa 
of  ChatuieiUar  JUathexvs^  been  in  the  constant  habit  a^d  prac- 
tice of  issuing  all  these,  and  every  other  process  of  tbe  ocmrtt 
as  occasion  called  for  or  required,  and  this  WM  the  fiiBt  time 
his  authority  had  ever  been  called  in  question.  It  was  fur- 
ther insistecL,  that  the  court  of  chancery  was  ope  of  the  grand 
branches  of  the  judicial  sysiem  of  this  countr}\  and.had  been 
so  ever  since  the  formation  of  civil  govem<isent  i^  it»  Imd 
our  late  constitution  had  socured  it  to  posterity/  That  the 
judges  in  equity,  like  the  common  law  ju^;!)s,  bold  tbeiv 
commissions  diuinggood  behaviour,  and  they  cawiot  b»  rer 
moved  from  ofBce  but  by  impeachment  for  improper  behaif 
viour,  sor  that  the  present  judge  in  equity  possesses  all  the 
powers  and  authorities,  to  do  all  matters  and  things  witUn 
tSie  equity  juriadictiQn'y  as  f^ly  lo  all  intents  and  purposes 
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he  did  when  the  other  judges  were  in  the  exerclsd  of  their     Girt  mmL 
functions  ;  and  that  if  the  vacancies  occasioned  by  death       °  y/* 
and  resignation  had  not  been  filled  up,  and  other  chancel*  ^^]^]IJ^^^'* 
lors  appobted,  it  was  not  his  &ult ;  he  was  at  his'post,  readp 
to  do  aQ  things  for  the  advancement  of  justice  which  the 
duties  of  his  office  enjoin  upon  him,  and  all  his  act^^  as  such, 
were  binding  and  efficacious,  as  far  as  he  went.     He  asked 
now  the  circumstances  of  the  present  case  btood  ?     They 
were  very  simple,  and  lay  within  a  very  narrow  comj)as$^ 
and  all  within  the  powers  of  any  one  of  the'chancellors*     A 
biUof  discovery  had  been  filed  against  the  defendant*    What. 
was  wanted  i     Plain  answers  to  the  allegations  in  this  bill. 
But  defendant  would  not  answer,  and  the  present  proceed*- 
ing  was  the  method  prescribed  by  the  rules  and  practice  of 
that  court  to  compel  an  answer.     The  mode  of  discbarge' 
wad  very  easy,  without  recourse  to  a  habeas  corpus^  or  to  the 
common  law  judges.     Let  defendant  put  in  his  answer,  and 
the  equity  judge,  would  discharge  him  as  a  matter  of  course,: 
as  soon  as  he  had  complied  with  the  rules  of  court.     He 
oext  contended,  that  the  common  law  judges  were  not  au« 
thorized  to  interfere  in  a  case  of  this  kind ;  they  had  no  cog- 
nisance in  the  case.    This  was  an  attachment  for  a  contempt 
out  of  the  court  of  chancery ;  a  court  of  supreme  uncontrolled 
jurisdicuon,  tod  which,  in  many  instances,  controlled  even 
the  supreme  courts  of  law  themselves.     The  habeas  corput 
act  did  not  embrace  the  case  ;  for  contempts  are  express- 
ly excepted  out  of  the  purview  of  the  statute,  and'the  judges 
are  forbidden  to  interfere  in  cases  of  prisoners  committed 
for  contempts. 

The  judges,  after  hearing  the  arguments,  and  fully  consi- 
dering this  case^  were  all  of  opinion,  that  they  had  no  juris- 
diction of  the  matter.  It  belonged,  exclusively,  to  the  court 
of  equity.  That  it  did  not  by  any  means  follow,  that  be-* 
cause  there  was  not  &  full  bench  of  chancellors  to  make 'a 
final  decree  in  a  cause,  that  a  single  rhancellor  could  not' 
perform  the  duties  assigned  to  any  one  member  of  the 
Vol.  it.  A  a 
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Ont  Mi.  bench,  preparatoiy  to  a  final  hearing*  Nor  was  it  to  be  pro* 
^^  auaied,  that  suitors  would  be  long  under  the  inGonrentenct 
^^^'^g;^^**'  of  a  defective  equity  jurisdiction,  arising  from  the  iracancicft 
on  the  bench*  But,  in  the  mean  time,  until  the  vacanctea 
were  supplied^  and  other  judges  appointed,  the  remaiiiing 
chancellor  still  in  office  was  fully  aiuthorized  to  go  on,  and 
fiilfil  aU  the  duties  assigned  to  any  one  chancellor,  till  othcn 
were  appointed.  That  the  present  was  a  case  preparatory 
to  a  hearing.  It  was  a  proceeding  io  compel  a  defendant  to 
put  in  his  answer  to  a  bill,  and  came  ezpresaiy  within  the 
powers  given  to  each  of  the  equity  judges,  who  best  knew 
their  own  powers  and  authorities,  in  cases  within  their  own 
jurisdicuon*  That  the  present  remaining  chancellor  Rot* 
ledge,  was  eminent  both  for  his  legal  and  equitable  know* 
ledge,  and  ranked  high  in  the  estimation  of  his  country,  who 
had  elevated  him  to  so  important  a.  trust,  and  they  had  «o 
doubt,  therefore,  that  he  would  do  what  was  right  and  pn>*' 
per  on  the  occasion.  To  hina,  therefore,  d)ey  thought  ic 
their  duty  to  refer  the  present  case.  That  under  tht;  hnbeat 
corpus  act  they  had  no  authority  to  Iberate  men -committed 
for  contempts.  Prisoners,  under  sudi  circumstances,' were 
expressly  excluded  from  the  benefit  of  that  act. 

The  motion  for  bail  w&a  discharged  and  defendant  re* 
manded  to  the  custody  of  the  sheriff* 

N.  B.  At  the  next  meeting  of  die  kgtalatare,  after  the 
above  determination,  two  chancellors  were  elected  to  fill  up 
the  vacancies  on  the  equity  bench  ;  so  that,  probidUy  a  case 
like  the  above,  may  never  happen  again.  Note  further. 
Smce  the  determination  of  the  above  cause,  and  the  fitting  up 
the  vacancies  in  the  equity  bench,  an  act  of  the  legislature 
has  authorized  the  appointment  of  two  additional  chancel- 
lors, any  one  of  whom  is  competent  to  hear  and  deternune 
a  cause,  and  to  make  a  decree,  with  liberty  to- either  part^ 
to  appeal  to  a  court  established  for  that  purpose. 
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J)i9irict,\7n. 

.    TRESPASS  to  uy  tide  to  landi« 

Ip  support  of  the  plaintifirft  title,  a  grant  was  first  produ-  Where  tw« 

ced  to  jtamc^  Abore^  lor  360  acres  of  lano,  on  Sanc/y  nver,  will  are  dead, 

4ated4ib  November'^  1763.     Two  surveyors,  to  wit^  Moses  ^t    i    the 

JiiU  and  yos^h  QasAinSy  were  then  caUcd  to  prove  the  iden-  ^^  ^'^jf 

tity  q(  the  land,  and  that  it  was  in  the  possession  of  the  de*  ^"^s>     ^ 

feadantf  and  that  their  resurvey  corresponded  with  the  ori*  ^ibie  vitnesa, 

^  ,  ,  '  "^  with  the  proof 

ginal  plat  annexed  to  the.  grant*  of    tettator*s 

1  he  last  wUl  and  testament  of  James  Moore^  the  original  u  raffioient 
grantee,  wa9  next  produced,  and  as  two  of  the  witnesses  Eu^^e  wlul 
were  dead,  and  the  otlier  out  of  the  state,  a  witness,  John  thf  \S2?lri^ 
Pratt^  was  called  to  prove  all  their  hand-writinss.  ^P  ^  *•>« 

'  **  witueaaeitoa 

Mr*  NQtt<i  of  counsel  for  defendant,  here  objected  to  the  bargain  and 
swearing  oi  this  witness,  to  prove  the  hand- writings  oi  all  who  are  dead, 
the  witnesses  to  the  will,  insisting  that  there  ought  to  be  a  ^t^withthe 
separate  and  distinct  witne9S  to  prove  the  signature  of  each  \^  ^  ^'^ 
witness  to  the  will,  otherwise  it  would  not  come  up  to  the  « 

'  ^  graston, 

requisites  of  the  statute  of  frauds.     But  this  objection  was  "^^^^  ^^^^ 
overruled  without  argument,  by  Bat,  J«  who  presided  on  ^  J^^  ^ 

.  tueh    bargain 

the  tnaU  and  sale  i»  not 

Mr»  Pratt  ihen  proved  the  hand-^writbgs  of  each  of  the  triu  ^^  her 
three  witnessea  to  the  will ;  that  two  of  them  were  dead,  and  SS?2et^a^ 
the  other  resided  in  Qfiorgioy  namely,  Geo.  Nunn*  JJ^  ^^^. 

The  deposition  of  G^o.  Nunoy  taken  on  interrogatories,  >*«■'  eireun^ 
was  neau  produced,  in  which  he  proved  the  execution  of  Mibmitted  to 
the  will  by  tho  testator,  and  the  attesution  of  it  by  all  the  Bump^ve  ^ 
witi^eases,  and  that  tbe  testator  was  of  sound  mind  and  me-  sudT  gmntor 
jumy  when  it  waa  executed.  Ae  dSd^a^ 

The  wiU  was  then  r«ad ;  itboredate  the  15th  yoniwiy,  ^^^^. 
17r9.    In  thia  will  the  testator  gave  his  wife  Dorothy  a  Ufe  «>"(  to  let  a 

"  ^  eattte   go .  to 

the  jury,   for 
Want  of  the  proof  of  the  hand-writjiig  of  one  of  the  granton^  ftnder  the  above  divaiiiitaBoet. 


wnting 
of  one  of  the 
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HopkiBt      estate  in  th«  land  in  dispute,  and  the  reversion  in  fee  to  hi» 
De  Graflen*    son  Thomas  Moore* 

The  next  link  in  the  chain  of  titles  produced,  was  a  bar* 
gain  and  sale  from  ThomoM  Moort  the  son,  and  Dorotkif  ^ 
widow  of  jfamea  Moort^  the  testator,  of  the  land  in  dispute, 
to  Daoid  Hopkimy  the  father  of  the  plaintiff  in  dtis  acdon. 
1  he  witnesses  to  this  deed,  it  was  stated,  were  dead  or  out  of 
the  state ;  but  in  order  to  supply  the  defect  of  this  tesHimony, 
several  witnesses  were  called.  Hugh  Thomas  proved  the 
hand- writing  of  One  of  the  witnesses  to  the -deed,  and  thai 
he  was  dead  William  Jenkins  prov.ed  the  hand*writing  of 
the  other  witness  to  the  deed,  and  that  he  was  out  of  the 
state.  Another  witness  proved  the  hand-writing  of  Tho^ 
mas  Moore*    The  last  and  only  remaining  part  of  the  proof 

# 

of  this  baigain  and  sale  to  be  established,  was  the  handpwri- 
ting  of  old  Dorothy  Moore^  the  widow,  who  bad  the  life  es» 
tace  in  the  land.  Two  witnesses  were  called  for  that  pur- 
pose, Anderson  Thomas  and  John  Embre^  (the  latter  of  whom 
prevaricated  exceedingly,;  but  neither  of  them  did,  or  would  ^ 
prove  the  hand-writing  of  Dorothy  Moore  the  widow. 
Here  Mr.  Nott^  lor  defendant,  called  for  a  nonsoit,  which 
was  opposed  by  Mr*  Smithy  counsel  for  pluntiff,  who  ^ 
argued  that  this  case,  under  all  its  circumstances,  should  be 
permitted  to  go  to  the  jury,  in  order  to  presume  from  the 
whole  of  the  case,  the  execution  of  the  deed  from  Dorothy 
Moore^  who  had  the  life  estate. 

Bay,  J.  observed,  that  in  this  case,  a  very  dear  Hfe 
estate  was  brought  down  from  the  original  grantee  to  Doro* 
thy  Moore^  the  widow  ;  and,  however  clear  and  regular  the 
evidence  was  on  every  other  part  of -this  case,  and  he  was 
free  to  confess  it  was  exceedingly  dear  on  all  the  other 
points,  yet  there  was  not  a  tittle  of  testimony  to*  shew  that 
«he  had  evt^r  parted  with  her  right ;  there  Was  therefore  a 
total  defect  of  evidence  as  to  the  tranfer  of  her  estate.  To 
suffer  a  case  therefore  to  go  to  the  jur}^,  when  there  was 
nothing  to  support  the  plaintiff's  right,  would,  in  his  opinion. 
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bt  a  nugatoiy  act.    The  plaintiff  by  his  imn  shewing,  had     Ho^^kint 
traced  the  estate  dorwn  to  the  widow^  but  had  offered  nothing   De  Graffen- 
to  diew  she  had  ever  parted  with  her  interest  in  it  to  the 


iff)  or  to  any  other  under  whom  be  claimed. 

The  pbnntiff  was  accordingly  nonsuited,  agreeably  to 
Mr.  Notfa  motion. 

This  case  was  ii^erwaids  taken  up  to  the  court  of  appeals 
at  ColunMa ;  where  a  motion  was  made  to  set  aside  this 
nonsuit,  and  to  have  the  cause  reinstated  on  the  docket  in 
PifKkney  district. 

Mr.  Smithy  in  support  of  this  motion,  contended,  that 
there  were  certain  grades  or  degrees  of  evidence  known  in 
cur  law,  which  under  different  circumstances  were  all  adr 
missible  in  our  courts  of  justice.  That  the  first  and  most 
important  rule  of  evidence  was,  that  the  highest  evidence 
the  nature  of  the  thing  is  capable  of,  ought  always  to  be 
given. 

I'he  next  role  was,  where  the  highest  cannot  be  procured, 
«.theh  the  next  best  evidence  shoold  be  offered  diat  can  be 
got.  And  this  rule  he  said,  was  divisible  again  from  vio* 
lent  presumptions  which  are  next  to  certainty,  down  to  rea* 
sonaUe  presumptions  aiising  out  of  the  peculiar  circum* 
stances  of  the  case,  and  that  in  all  cases  of  this  latter  kind 
the  juries  were  the  competent  judges,  and  not  the  court. 
Now  to  test  the  case  under  consideration  by  these  princi- 
ples, he  said,  there  were  two  witnesses  to  the  bargain  and 
sale  offered  in  evidence  from  Thomas  Moore  the  son,  and 
Dorothify  the  widow  of  yames  Moore^  to  David  Hopkins^ 
under  whom  the  phundff  claimed.  That  one  of  these  wit> 
nesses  was  dead,  and  the  other*  .out  of  the  state,  so  diat  lus 
attendance  could,  not  be  procured,  nor  could  any  process 
comipel  him  to  attend  and  gpve  evidence,  but  both  their  hand- 
writings had  been  proved  ;  also  the  hand-wridng  of  7%o* 
maa  Moore  the  son,  to  whom  the  &e  of  the  land  had  been 
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Hopkiuf      pv^  ^^^  ^  nodier'ft  death  by  the  te$tatcMr'a  wiQ«    So 

De  Graffea-  ^^  '^^  **^^  ^^'^^  P*^  ^  ^^  teftiaumy  givea  W39  dearly 
>^><^*  within  the  well  kaown  rules  of  law.  The  only  part  wamiiig 
was  the  proof  of  the  baod-writiiig  of  eU  Mra.  Mo^r^x  ^ 
other  party  to  this  deed.  This  old  lady,  he  said,  was  far 
advanced  in  life,  and  very  infirm  i  that  she  had  always  lived 
in  a  remote  part  of  the  countr)',  and  probably  bad  not  signed 
her  name  for  fifty  years  before  the  deed  was  made.  The 
greatest  part  of  her  life  she  passed  under  the  direction  of 
her  husband,  and  after  bis  death,  her  son  transacted  busi^ 
ness  for  her,  so  that  it  is  not  at  all  ii^probable,  that  she  never 
signed  her  name  from  the  time  she  left  school  in  her  if^- 
fancy,  till  she  was  called  upon  to  sign  this  deed.  No  won- 
der, therefore,  that  no  wimess  could  be  found  to  prove  her 
hand-writing.  Under  these  circumstances,  therefore,  a 
greater  latitude  ought  to  have  been  allowed,  than  in  com- 
mon or  ordinary  occasions.  The  rule  of  law  ought  not  tP 
have  been  top  rigorously  laid  down ;  but  it  ought  haVe  been 
submitted  to  the  jury,  to  presume  from  the  whole  circum- 
stances of  this  case,  and  to  determine  whether  she  bad 
8ee  cAse  signed  this  deed  or  not.    It  was  well  known,  he  siud,  that 

rr^t^nnte.  presumpttons  arismg  from  circumstances,  was  a  species  of 
evidence  often  resorted  to,  and  admitted  in  our  courts ; 
and  proof  of  such  circumstances,  which  could  not  hive 
existed,  unle9S  a  particular  fact  had  pre^eoaHed^  to  give 
rise  to  them^  had  been  admitted  as  presumptive  evidence  qf 
such  fact.  Was  it  to  be  presumed,  that  two  discreet  disin^ 
terested  men,  would  have  signed  their  names,  and  attested 
the  execution  of  a  deed,  unless  such  deed  had  really  exr 
isted  i  The  thing  is  not  supposable.  The  son  also  joining 
in  this  deed,  and  conveying  away  the  fee  of  the  land,  is 
another  circumstance  to  prove,  that  it  is  liigbly  pcobable  the 
mother  must  have  jdned  her  son  in  xonvesring  awqr  her 
life  estate,  whidi  she  could  not  long  enjoy«  AH  these  were 
circumstances  very  proper  for  the  consideration  of  the  jury, 
and  should  have  been  submitted  to  them  by  the  ditlrict 
court  instead  of  directing  a  nonsuit. 


/ 
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Mr.  Ifbitj  against  the  motioD,  laid  be  had  taritea  uuro  HopldiK 
grounds  on  the  trial,  either  of  which  he  presumed  would  j}t  Onifl^s^ 
entitle  his  client  to  a  nonsuit.  The  first  respected  the  wiH^  ^^ 
10  which  diere  were  three  subscribing  wimesses  ;  two  wer^ 
dead,  and  die  third  was  out  of  the  state.  To  come  up  to 
the  reifuisites  of  the  statute  of  irattds,  the  hand-writiftg  of 
each  witness  should  have  been  proved  by  a  separate  wit- 
ness; otherwise,  one  witness  might  substantiate  a  will, 
which  required  tluee  to  pass  a  freehold*  The  second  was 
the  objection  on  accoont  of  Mrs.  Motfn^e  hand-^Writtng  not 
being  proved.  On  this  second  ground  he  succeeded^  though 
he  conceived  he  was  tntided  to  it  oo  the  first.  That  the 
nonsuit  was  properly  ordered  on  the  second  gtound,  by  the 
circuit  court,  as  the  hand-writing  of  Dorothy  M^ore  had  tuot 
been  proved.  No  matter  how  clear  all  the  other  parts  of 
the  testimony  was ;  this  important  Imk  iti  thie  cfaaici  of 
plaintiff's  title,  was  wanting.  The  rule  of  law,  in  case* 
where  witnesses  to  a  will  or  deed  were  dead  or  oot  of  the 
state,  was  first  to  prove  the  hand-writing  of  die  witnesses, 
dllen  the  hand-writing  of  the  party  to  the  will  or  deed* 
3  Burr.  1347.  this  was  a  case  of  a  wiO.  Wtkhout  this  last 
and  essential  part  of  the  proof,  all  the  rest  wss  unavailing. 
The  same  doctrine  is  laid  down  in  Doug.  89,  90.  There  it  is 
said,  if  you  cannot  procure  the  subscribing  witness  to  a 
bond,  you  must  prove  the  obfigor's  hand-wridng  to  the 
bond.  The  presumptive  evidence  contended  for,  he  said, 
was  dangerous  in  the  extreme,  as  it  always  held  out  a  temp- 
tadon  to  a  jury,  to  put  their  own  construction  on  slight  or 
immaterial  circumstances,  whether  they  brought  a  case 
within  the  ndes  of  law  or  not,  which  went  to  lessen  the 
security  men  had  for  their  rights  in  a  court  of  justice. 
What  xvas  evidence  and  what  wa9  noij  was  one  of  die  sacred 
duties  of  the  court  always  to  determine ;  and  should  not  be 
committed  to  the  uncertain,  fluctuadng  sentiments  or  opi- 
fuons  of  uninformed  jurymen. 

The  judges  were  aH  of  opinion,  diat  the  first  obfection 
taken  on  the  trial  was  very  properly  overruled  by  die  pre- 
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siding  judge ;  ^at  the  proving  die  hand>writingx>f  the  three 
De  Grafftti-  witneeses  to  a  will  by  anj  one  credible  witness  was  suffix 
'  4^^\-s  cient,  if  they  were  dead  or  out  of  the  state  ;  it  did  not  by 
GOft.  Dev.  96.  ^^X  ni^ADs  impugn  or  contravene  the  statute  of  frauds^ 
1  WUL  S16.  ^hich  required  three  witnesses  to  a  will ;  on  the  contrary, 
it  established  the  requisites  of  the  statute.  The  statute  did 
not  require  that  there  should  be  three  witnesses  to  prove  a 
will }  (though  if  they  are  all  alive  it  is  best  to  produce  them ;) 
any  one  witness  to  it,  is  sufficient  to  make  such  proof.,  if 
the  others  are  dead  or  absent.  There  is  therefore  a  great 
difference,  between  the  making  of  a  will  on  the  part  of  a 
testator  to  devise  lands,  and  the  proof  of  it  afterwards,  either 
before  the  ordinary  or  in  a  court  of  justice.  In  a  court  of 
justice,  a  will  b  considered  only  as  a  species  of  conveyance 
of  lands,  and  therefore,  it  may  be  proved  like  any  other 
deed*  But  as  to  the  other  objection^  Burke  and  Gbimke 
were  of  opinion,  that  too  rigid  a  construction  was  given  to  the 
rule  of  law,  as  to  the  proof  of  Mrs.  Moore^s  hand-writing  to 
the  bargain  and  sale ;  ind  that  the  nonsuit  ought  not  to 
have  been  ordered,  but  it  should  have  been  sent  to  the  jury 
under  all  the  circumstances  of  the  case,  to  determine  wkie* 
tber  she  had  or  had  not  executed  the  deed  under  consider- 
ation. They  admitted  the  general  rule  of  law  as  laid  down 
in  3  Burr*  1247.  and  in  Dou^.  89,  90.  that  it  is  necessarf 
after  you  have  proved  the  hand-wrttiags  of  the  wimesses, 
then  to  prove  the  hand-writing  of  tht  party  to  the  bond  or  > 
deed.  But  said,  that  this  case  lormed  a  strong  and  marked 
exception  to  the  general  rule  on  this  head.  In  the  usual 
and  ordinary  transactions  between  men  in  the  management 
of  business  wiih  each  other,  the  rule  certainly  ought  to  be 
adhered  to.  In  a  case,  however,  like  tht;  present,  where 
the  hand«writing  of  an  old  infirm  woman,  who  did  not  sign 
her  name  more  than  once  probably  in  fifty  years,  it  was 
next  to  an  impossibility  to  find  a  man  living,  who  could 
prove  her  hand-writing  ;  therefore,  the  proof  of  all  the  so- 
lemnities usually  attending  the  execution,  dtrlivery  and  at- 
testiuon  of  such  a  deed^  as  were  not  likely  to  happen^  un« 
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less  she  had  executed  it,  ought  to  have  gone  to  a  jury,  as     llopkifts 
presumptive  evidence  for  them,  to  determine  whether  she    DeGraffen- 
actualty  did  sign,  seal  and  deliver  it,  or  not.     The  rule  of        ^*  ' 
law,  therefore,  quoted  by  the  plaintiff's  counsel  on  the  ar^^ 
gument,  would  well  apply  in  this  case  ;  namely,  where  the 
best  evidenee  a  thing  is  capable  of  cannot  be  procured, 
then  the  next  best  ought  to  be  admitted ;  not  as  conclusive, 
but  as  presumptive  evidence  of  the  fact. 

The  nonsuit  was  therefore  set  aside,  and  the  cause  or« 
dered  to  be  placed  on  the  docket  in  Pinckney  district,  for 
trial  again  at  the  next  court. 

Present,  Burke,  Grimke  and  Bay* 

^.  B.  Bat,  J.  afterwards,  upon  reconsidering  this  case, 
assented  to  the  above  decision. 


William  Daub  agahut  Jaubs  Martin.  Cohmhia^ 

1798. 

CAS£  from  Canukum  A  jodcmeiit 

This  was  an  action  of  debt  on  a  judgment  in  trover,  in  foandedTon^ 
which  the  juiy^under  the  direction  of  the  judge,  refused  to  STthoS^'c^ 
allow  interest.  ^W«^  ^«>«« 

under  the  in- 
■ttlment    act 

A  motion  for  a  new  trial  was  moved  for  bv  Mr.  MathU.  in  an  aetkm 
on  the  ground  that  all  judgments  under  the  instalment  act  j'J^J^  the 
of  irar,  carry  interest;  and  Ihe  presiding  judge  in  this  SJS^M  fo""^ 
case,  had  Erected  the  jury  not  to  allow  it.  But  the  mo*'  *^*^]^JJ5w 
tiioii  was  overruled,  because  this  was  a  suit  originally  on  a  loanding  m 
tort^  and  the  plaintiff  was  entitled  to  his  eicecution  on  enter- 

VoL.  n.  B  b 
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DiMib 

V. 

Martin. 


ing  up  his  judgment*  llie  instaUnent  act  of  1787  did 
not  prevept  him,  aad  if  he  chose  to  let  tiie  judgment  re« 
main  over  so  long  unsatisfied,  it  was  his  own  faulu  Be* 
sides^  this  was  an  action  in  its  origin  sounding  in  daidages, 
and  it  was  not  the  usage  and  practice  of  the  court  to  allow 
interest  on  damages.  Tiaiey  were  therefore  of  opinion, 
that  the  presiding  judge  directed  the  jury  pn^rly  not  t* 
allow  interest. 


Rule  for  new  trial  discharged. 
Present,  Burke,  Grimke  and  Bat^ 


Columbia, 
1798. 


David   Hopkins  against  The   Administrators  of 

M'Pherson. 


A  vrit  Ukcn 
out  against 
one  afhninis- 
trator  where 
Mvenil  are 
-iipf>f>inted  and 
qualified  to 
ail  minister  on 
Ui«  intestate's 
estate,  is  nuU 
and  void*  and 
will  not  pre- 
vent the  sta- 
tute of  limit- 
ations from 
running  a- ' 
gabst  a  debt. 
A  seeoQfd  writ 
against  all 
the  adminis- 
trators after 
a  diseontinu- 
ance  of  the 
first*  will  not 
eore  the  d«- 
ieet  where  the 
ttatnte  has 
inn  before  the 
lodging  of  the 
writ  m  the 
sheriff's  of- 
fice 


THIS  was  an  action  of  assumpsits     Plea  non  assumpsit 
infra  quatuor  annos. 
Verdict  for  defendants  under  the  direction  of  the  court* 

Motion  for  a  new  trial,  on  the  ground  of  misdirection. 
The  circumstances  of  diis  case,  as  reported,  were  these  : 
A  writ  was  first  taken  out  against  one  of  the  administrators 
alone,  when  several  had  been  appointed  and  qualified  ;  the 
plaintiif  upon  discovering  his  mistake,  discontinued  his  ac- 
tion and  commenced  another  one  against  all  the  adminis- 
trators ;  the  first  writ  was  in  time  to  bu*  the  statute  of  Umit- 
ations,  but  the  second  was  lodged  after  the  statute  had  run 
out  against  the  debt ;  so  that  the  only'quesdoo  was,  whe- 
ther the  lodging  of  the  first  writ  had  taken  the  case  out  of 
the  statute  or  not?  The  court  was  unanimous,  that  the  first 
being  void,  it  gave  no  right  whatever  to  the  plaintiff;  and 
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when  die  second  writ  (which  was  valid)  itsued,  die  statute     HqpUai 
of  Umilatioiis  had  run  oat  and  barred  the  recovery*  The  Admin- 

isuratora  of 
M*Pbci*fioa. 


Role  for  ne«r  trial  discharged. 
Present,  Burke,  Grimke  and  Bat. 


The  Devisees  of  Philip  Hawkins,  deceased,  against      Orang€(mrgh 
Ambrose  Arthur  and  others. 


TRESPASS  to  try  title  to  land,  before  Bay,  J.  A  reaft^atioA 

This  action  was  brought  to  try  the  title  to  a  tract  of  the  use  of  a 

land,  adjoining  the    town  of  Granhfj   commonly    called  J^nw'tTn^iaw 

Saxagotfu,  tomn.  ^:,Z^^ 

pie,  that  thos* 
lands  tball  be 

Mr.  Holmes,  on  the  part  of  the  plaintiffs,  in  support  of  appropmted 
their  tide,  produced  a  grant  to  ^ob  Marion,  for  764  acres  of  use  of  the  in- 
land, dated  in  February,  1770,  dien  said  to  be  situated  on  JH^d^towo, 
Santee  river,  but  in  fact  and  in  truth,  situated  on  the  west  UJ^^j.  ^L^** 
side  of  the  Congaree  river.  He  next  produced  regular  con-  P***^  •  ^  ^^^ 
veyances  from  Job  Marion,  the  grantee,  to  Benjamin  Far*  *«.»jcd  for  the 
T<ywi  and  also  conveyances  from  Farrow  to  PiuUp  HaW"  terwardt,  ia 
kinM,  under  whom  the  plaintiffs  claimed.  as  much  as  a 

When  these  conveyances  were  inspected  and  examined  ^^^^  \^^ 
by  the  surveyors,  it  appeared  that  only  72  acres  were  in  dis-  ^J^**  p^*J 
putc  with  the  present  defendants,  which  included  the  glebe  °****^  ranted 
lots  in  the  town  of  Granby,  and  part  of  the  common. 

Mr.  Purcell,  and  Mr.  Bynum,  two  surveyors,  were  then 
called  and  sworn,  and  they  both  agreed  in  opinion  with  re* 
gard  to  the  situation  of  the  lands  in  dispute,  which  lay  be- 
tween the  main  road  leading  to  Charleston  and  the  Congaree 
river,  and  that  it  was  a  fart  of  Saxagotha  town ;  and  both 
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Dflfiaeessr   tbc  mrvyeiB  concuired  mapiniotv  that  the  pit  annciad  to 
Hawkins      jf^^^,,^^  ^^^^^  ^^  ^^  ^^  specified  m  HcttMm'9  deed» 

^^len^^  covered  or  included  the  lands  which  were  called  and  known 
by  the  nauneof  the  Saxagotha  town  lands  i  so  thai  upon  tiie 
whole,  there  was  no  dbpute  about  the  location  or  situation 
of  the  lands  in  dispute,  as  they  were  dearly  induded  within 
the  grant  and  the  conveyances.  Here  the  counsel  for  die 
plaintiffs  rested  his  case;  alleging  that  they  had  deduced  a 
dear  and  regular  tide  down  from  the  original  grantee^  to  the 
plaintiffs  in  this  action,  and  had  also  esiablished  the  fact  of 
the  location  oi  the  land  in  dispute  being  within  the  boun- 
daries. 

Mr.  Starke^  of  counsel  for  defendants,  stated,  that  the  land 
in  dispute  was  part  of  the  town  of  SaxagothOj  which  had 
been  laid  out  and  reserved  for  the  use  of  the  German  inha- 
bitants of  the  township  of  SoMagotha,  which  was  of  consider- 
able  extent,  and  formerly  had  the  privilege  of  sending  a 
represenutive  to  the  legislature  of  the  state,  and  that  it  of 
right  belonged  to  them  and  their  descendants  at  this  day  ; 
but  thalt  a  spirit  of  speculation  had,  in  or  about  the  year 
1770,  gone  abroad  in  America^  (as  it  had  done  at  several 
periods  since^  and  particularly  in  this  then  province ;  and 
that  some  artlul  person  well  acquainted  with  these  lands  and 
their  situation,  as  well  as  with  the  adjoining  lands  around 
them,  had  made  use  of  Mr.  Job  MartorCs  name,  as  a  cover 
to  obtain  a  grant  for  the  764  acres  of  land,  the  exact  quan- 
tity  reserved  for  the  use  of  Saxagotha  town  and  township. 
He  then  stated,  that  George  II.  late  king  of  Great  Britain^ 
so  long  ago  as  the  year  1730,  soon  after  bis  accession  to  the 
throne,  issued  a  proclamation  to  his  countrymen  in  Ger^ 
many^  offering  bounties  of  land,  and  other  advantages  civil 
and  religious,  in  order  to  induce  them  to  emigrate  and  set- 
tle in  the  upper  part  of  this  then  province  of  South  Carolina^ 
in  order  to  form  a  strong  barrier  against  the  incursions  of 
i^e  savages,  who  had  been  long  troublesome  in  that  part  of 
the  country.    That  in  conaequei^ce  of  th^t  proclamation. 
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numbtcs  of  tbe  lahibitaDtB  of  dat  pan  of  Qtrmamf^  which   iftevbeeiof 
the  name  of  the  township  bean  at  this  day,  did  emigrate       *  ^^ 
with  their  fiunilies  to  Carolina^  and  setded  themselves  down    ^^'SS^^ 
m  the  fofwnship  which  its  name  imports  %  where  diejr  and 
their  descendants  have  remained  to  the  present  period* 
That  for  die  acoommodaiion  and  general  convenience  of 
these  new  settfers,  a  town  of  considerable  extent  was  Isud 
out,  and  reserved  for  them  and  their  descendants  inhabit- 
ants of  the  said  township  for  ever,  called  Saxagotha  town  ^ 
whidi  is  admitted  to  be  die  tract  which  includes  the  land  in 
dispute.     That  this  town  contained  764  acres,   the  exact 
quandty  mentioned  in  Marion^s  grant,  and  both  the  sur- 
veyors who  have  been    examined  agree   that  it  is  the 
same  land* 

He  next  stated,  that  from  the  loss  of  many  of  the  old 
records,  and  tbe  canying  off  a  great  many  others  of  them 
by  the  enemy  during  the  revolutionary  war,  and  other  pub- 
lic misfortunes  which  befel  this  country  before  and  about 
#iat  period,  he  had  it  not  in  his  power  to  produce  the  coun- 
cil books  of  the  old  province  of  South  Carolina^  which  con* 
trined  the  pnUic  proceedings  of  the  then  government  of  the 
province,  and  the  transactions  of  the  king^s  governors  and 
eounciis,  to  whom  tbe  executive  authority  was  entrusted ; 
so  as  to  shew  the  precise  act  of  the  Brithh  government,  in 
making  this  reservation  of  land  for  a  town  for  the  use  of 
Che  German  inhabitants,  who  had  setded  in  the  above  town- 
ship, which  was  the  highest  evidence  the  thing  was  capable 
oL  But  he  would  offer  the  next  beat  evidence  of  this  ap- 
plication or  reservation  for  the  above  purposes,  which  was 
an  ancient  plat  or  plan  of  the  town  of  Saxagotha^  under  the 
hand  of  Ralph  Humphreys,  a  former  deputy  surveyor-gene-, 
nd  of  the  said  province,  taken  from  the  original  entered  in 
the  council  books,  made  by  order  of  the  governor  and 
council  of  South  Carolina,  in  pursuance  of  the  king's  in- 
structkms  for  that  purpose,  dated  in  1733,  and  signed  and 
certified  by  the  sud  deputy  surveyor-general.  This,  he 
contended,  was  such  proof  of  the  actual  existence  of  the 
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DeviMeB  <tf  origin^  at  ought  ta  be  admitted  at  tfab  day  v  to  pmve  the 

liavkiiM 

T. 

Arthur  and 


reaervation  and  bying  off  of  die  town* 

Mr*  Hobnm^  die  counsel  for  the  pbuntUT) -objected  ta  diia 
plan  being  giv«n  in  evidence,  as  not  being  of  the  highest 
nature*  But  the  objection  was  ovmruled  by  the  presiding 
judge,  on  die  grounds,  first,  that  transacdons  of  this  kind, 
such  as  reservations  of  hnd  by  the  British  govemmenti  for 
towns,  forts,  fortifications,  and  other  special  public  purposes, 
differed  gready  from  grants,  either  under  the  great  seal  or 
the  colonial  seals  ;  or  even  deeds  or  conveyances  from  one 
individual  to  anothen  The  mode  observed  in  mdiing  these 
reservations,  was  first,  a  declaration  or  radKrr  resolutiim  en^ 
tered  in  the  council  books,  that  certain  porrions  of  land 
should  be  for  ever  reserved  by  the  crown  bx  some  of  the 
above  public  purposes ;  and  direcdons  were  -  aecordingljr 
given  to  the  surveyor-general,  to  lay  off,  by  metes  and 
bounds,  the  lands  so  reserved*  After  this  survey  was 
made  and  certified  by  the  surveyor-general,  it  was  retomed 
to  the  governor  and  council,  and  the  plat  of  such  reserved 
lands,  was  entered  in  the  council  books,  dieie  to  renudn 
aa  a  perpetual  memorial  or  record  of  such  appropriation. 
After  which,  there  was  no  other  evidence  of  such  reserva- 
tion, but  the, copies  of  plats  certified  by  the  surveyar»gdhe- 
ral,  or  his  lawful  deputies.  Whereas,  in  the  case  of  grants 
under  the  seal  of  the  government,  they  were  given  to  indi- 
viduals, for  their  private  use  and  benefit  only,  and  they 
had  the  custody  of  these  grants  or  charters,  and  could 
always  have  them  ready  to  produce  when  called  for,  to 
shew  their  rights*  So  likewise  in  the  case  of  deeds  and 
conveyances,  which  is  the  reason  why  the  law  always  re* 
quires  that  they  should  be  produced  as  the  highest  evi-' 
drnce,  or  their  loss  or  destruction  regularly  accounted  ibr* 
Not  so  with  regard  to  reservation  of  lands  fur  public  purpo* 
tea,  where  the  government  remains  as  trustee  for  the  public^ 
In  such  case,  there  never  was  any  grant  or  deed  to  indcri- 
duals  to  produce*  The  only  evidence  of  such  reservation^ 
is  a  copy  of  the  plat  entered  in  the  council  books,  shewing 
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the  laada  reserved*  •  Another  g^und  for  overruling  the  ob- 
jection, was,  that  .ancient  deeds  above  thirty  years  standing 
prove  themselves,  and  may  be  given  in  evidence  without 
proof,  especially  where  posseasicm  has  gone  along  with  it, 
and  it  was  not  denied,  that  many  of  the  inhabitants  were  in 
"possession  of  the  lots  in  this  reserved  town.  Upon  the 
same  principle,  ancient  plats  and  maps  may  be  given  in 
evidence.  In  the  present  case,  the  plat  has  every  appear- 
ance of  regularity  and  authenticity  about  it,  signed  and 
certified  t^  the  proper  officer  of  the  government,  and  is  of 
more  than  sixty  years'  standing. 

The  plat  was  then  produced  and  offered  in  evidence  to 
the  jury,  and  it  appeared  to  be  the  same  land,  which  was 
covered  by  Marion^s  grant,  and  containing  exactly  the  same 
quantity.  On  this  plat  or  plan  of  the  town,  th^lots  for  the 
use  of  the  inhabitants  of  Saxagotha  township  were  laid 
down  ;  and  streets  and  squares  for  public  purposes,  were 
fiurly  and  regularly  delineated  and  represented  on  it ;  and 
among  other  things,  there  appeared  to  be  a  square  reserved 
for  a  churchy  another  for  a  court-house  and  gaol,  another 
for  a  public  market,  and  several  others  for  public  purposes. 
On  this  plan  was  also  laid  down  and  represented,  a  common 
appurtenant  to  the  said  town,  for  the  use  of  the  inhabitants 

«id  their  cattle,  and  also  sites  for  forts  and  ^fortifications, 

• 

which  were  afterwards  built  and  erected,  for  the  defence  of 
the  said  inhabitants  against  the  depredations  and  incursions 
of  the  savages.  So  that  every  thing  appeared  to  have  been 
done  by  the  crown,  not  only  for  the  appropriation  and  re» 
servation  of  the  land  itself,  but  for  the  convenience,  com- 
fort,  security  and  protection  of  the  inhabitants,  who  were  to 
people  and  inhabit  it. 


Derisecsof 
Hawkini 

▼. 

Arthur  uA 

others. 


Mr.  Starke  then  called  several  old  witnesses,  who  proved 
that  a  church  had  been  built  on  the  square  reserved  in  the 
Voiwik  for  that  purpose,  in  the  year  1760 ;  and  that  there  had 
been  an  old  church  on  the  same  spot  before,  which  waa 
called  &tKagstha  town    church.      An  old  man  name4 
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Baughmcaij  pardcidariy  swore,  that  he  hri^ied  t5  buii 
▼.  '  Ihe  churdi  in  the  year  1760.  After  this  lestimony,  Mr. 
^^'i^i^  Siarie  produced  a  number  of  ok)  grants  to  the  inhabitants 
of  Saxagotha  township,  for  firms,  or  plantations,  or  boontj, 
in  each  of  which  was  a  grant  of  a  town  lot  dso  in  Saxagotha 
town,  as  an  appurtenant  to  their  said  plantations  or  fiums  ; 
aH  which,  he  contended,  proved  incontestable,  that  dns 
land  had  been  reserved  by  the  crown  of  Great  Britain  for  a 
town,  for  Ae  use  of  the  inhabitants  of  Saxagotha  townddp, 
and  their  heirs  and  descendants  fer  ever.  Here,  he  said,  he 
would  rest  his  clients*  case,  and  submit  it  to  a  jury  of  Ac 
countr}'. 

After  the  testimony  to  the  jury  was  closed  on  both  sides, 
Holmes^  for  the  plaintifTs,  contended,  that  the  fee  of  the  soil 
had  never  passed  from  the  crown  of  Grtat  Britain  (except 
for  a  few  town  lots)  till  the  grant  to  Marion*  That  howe» 
ver  the  British  government  might  originally  have  intended 
this  land  for  the  site  of  a  town,  yet  time  and  circumstances 
had  changed.  They  had  seen  that  it  would  not  answer  for 
that  design,  and  accordingly  had  grsmted  it  away  for  the 
purposes  of  cultivation  and  improvement  as  a  farm*  That 
as  to  the  town  lots  which  had  been  granted  before  the  letters 
patent  to  Marion^  be  did  not  mean  to  contend,  that  the  pro* 
prietors  were  not  entitled  to  Aem.  He  was  wiOing,  there- 
fore, that  the  jury  should  leave  evety  such  lot  out  of  their 
verdict,  if  it  was  possible  for  them  to  designate  them  ;  but 
contended,  that  his  clients  were  entitled  to  the  residue  of 
the  794  acres,  whatever  that  might  be,  more  or  less* 

Marshallj  in  reply  for  defendants,  insisted,  that  the  royal 
faith  was  pledged  by  the  proclamation  of  George  11.  to  his 
countrymen,  whom  he  wished  to  settle  in  South  CaroBna  ; 
9nd  it  was  consummated  by  his  governor  and  coun^  in 
South  Caroiinaj  when  d«e  town  was  laid  off,  and  the  platrfr- 
tumcd  tothe  coundl,  and' entered  on  die  council  books* 
This,  he  urgbd,  was  an  act  as  formal,  and  as  substaadaSf 
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vi^,  as  if  he  had  aSzcd  the  great  seal  of  Great  Britain  to    Devisees  of 
it,  or  hit  seal  of  hb  then  province  of  South  Carolina.    From         r. 
that  moBieiit,  the  crown  parted  with  its  right  and  control    ^thm 
over  the  soil  of  Saxagotha  tow%  and  became  a  trustee  for 
the  emigrant  Gefmarmy  and  dieir  descendants  for  ever.   He 
said,  the  ume,  the  occasion,  and  the  object  were  all  worthy 
die  Gonsideratioa  of  the  freemen  of  South  Carolina.    The 
time  was  a  disastrous  one ;  when  the  frontiers  of  diis  coun- 
try were  frequendy  ravaged  by  a  murderous  enemy.    The 
occasion  was  to  form  a  firm  and  permanent  barrier  to  the 
incctfsions  of  this  savage  enemy ;  and  the  object  was  to  se- 
cure to  them  and  to  their  posterity,  a  convenient  town, 
where  diey  could  in  the  time  of  peace,  enjoy  the  good  fel- 
lowship of  society,  and  die  mutual  interchanges  of  com,- 
merce  widi  each  other. 

That  the  government  of  Great  Britain  stood  pledged  to 
the  inhabitants  of  this  town,  to  secure  to  them  these  advan- 
tages, together  with  freedom  and  religious  liberty ;  and  no 
doubt  can  be  entertained,  that  these  advantages  and  bless- 
ings would  have  been  perpetuated  to  them  and  their  pos- 
terity, if  the  government  of  this  country  had  sdll  remained 
under  that  government.  The  revcAution  in  America^  and 
establishment  of  independence,  made  a  new  «ra,  and  chang- 
ed the  powers  of  government  from  the  crovm  of  Great  Bri* 

• 

Um^  to  the  freemen  of  America;  and  shall  they  be  less 
mindful  of  these  important  rights,  than  the  British  would 
have  been  ?  He  hoped  and  trusted  they  would  not ;  and 
that  the  good  sense  and  justice  of  the  country  would  uphold 
and  establish  those  rights,  against  all  the  speculators  in  the 
worid  who  would  endeavour  to  deprive  the  inhabitants  of 
^m* 

Mr*  X)«  Hall.    The  moment  the  royal  &ith  was  pledged^ 

■ 

to  the  Germans^  for  the  reservation  of  this  town  for  their 
use,  it  was  tantamount  to  a  warrant  of  survey  for  vacant 
lands.    When  it  was  run  out  by  the  t^urvcyor-general,  it 

ToL.  n.  c  c  ' 
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DeviMes  or   VTOs  nmibr  to  a  return  of  the  suireyor^genend.mto  ^e,.8e* 
^^  cretary's  oiEce  ;  and  when  it  was  returned  to  the  governor 

ArUiar  and    ^^^ j  council,  and  entered  in  the  council  books  and  confirmed 


others. 


on  their  part  on  behalf  of  fbc  crown,  it  was.  ^  sc^mp  a 
transfer  of  the  right  of  the  crown  to  the  inhabitants  of  the 
town,  as  a  grant  under  the  great  seal  of  Greai  Brit4un* 
Consequently,  any  grant  for  the  same  lands  afterwards,  wavs 
null  and  void ;  as  much  so,  as  a  junior  grant  for  the  same 
lands  would  have  been,  if  they  had  been  granted  tq  a  pri* 
vate  individual.  There  was  one  circumstance,  he  »udt 
which  had  not  been  accounted  for  in  this  tra^sacdon,  which 
had  made  an  impression  on'his  mind,  and  that  was,  that  the 
land  in  jfob  MariorCs  grant,  was  stated  to  be  situated  on 
SarOee  river*  Whereas,  this  land  was  on  the  Congaree 
river y  at  least  thirty  miles  above  the  junction  of  the.ftM 
rivers  ;  which  conveyed  to  him  the  idea,  of  a  misrepresent- 
adon  in  the  location  of  the  land,  which  was  a  strong  badge 
of  fraud,  and  was  of  itself  alone  sufficient  to  render  it  a 
very  suspicious  transaction  in  the  origin. 


Bat,  J.  in  charging  the  jury  told  them,  it  was  necessary 
for  them  to  determipe  whether  there  ever  was  this  reserva* 
tion  for  the  town  of  Saxagctha  by  the  crown  of  Great  Bri* 
tain,  or  not  ?  If  so,  then  the  inhabitants  of  Saxagotha  town- 
ship, for  whose  use  and  benefit  it  was  reserved,  were  most 
unquestionably  entitled  to  it ;  and  that  there  was  this  reser- 
vation most  evidendy  appeared  by  the  plat  produced, 
which  had  every  appearance  of  authenticity  attached  to  it. 
In  t^e  first  place,  there  must  have  been  an  order  of  council 
made  to  have  this  town  surveyed  and  laid  out,  otherwise 
the  surveyor-general  would  never  have  proceeded  to  make 
it.  In  the  next  place,  it  appears  from  the  face  of  the  plat 
as  well  as  from  the  testimony  of  the  two  surveyors,  that 
this  town  must  have  been  actually  run  out  by  metes  and 
bounds  by  the  surveyor-general,  as  directed  by  the  governor 
and  counciL  Agab,  the  uses  and  purposes  for  which  it 
was  surveyed  and  laid  off,  is  most  evident  from  the  lots 
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laid  down  on  the  plat,  and  the  streets  and  squares  laid  oiF   DeviaeMof 
fer  public  purposes.     AH  which  was  confirmed  by  the  re-         y.  "*^'        ^*   ' 
turn  of  the  original  plan  to  the  governor  «>d  council,  and  ,  ^^J^;^         <»      - . 
Ae  entry  or  record'thereof  in  the  council  books,  which  ap-    v^^v-Vi/  ^ 

pears  to  have  completed  this  reservation.     And  this  again 
is  further  confirmed  by  the  building  of  two  churches  on  the  .   -  *  *      > 

spot  delineated  on  the  plat,  for  diat  purpose,  and  the  grants 
of  the  town  lots  annexed  to  the  farms  or  plantations 
diroughout  the  township.  All  these  circumstances  com- 
bined, formed  such  a  mass  of  testimony  in  favour  of  thb 
reservation,  that  the  mind  of  man  could  not  get  over  it. 
As  to  the  legal  effect  of  this  reservation,  there  could  be  no 
question  about  it.  It  amounted  to  a  covenant  in  bw,  be- 
tween the  crown  and  the  people,  for  whose  use  and  benefit 
it  was  intended  ;  that  the  land  contained  within  the  bounda* 
ries  of  that  plat,  should  for  ever  thereafter  be  appropriated 
and  disposed  of,  for  the  use  and  benefit  of  the  inhabitants  of 
the  said  town  and  township,  and  their  heirs  for  ever,  and  to 
and  for  no  other  intent  and  purpose  whatsoever. 

It  was  as  solemn  an  act  on  the  part  of  the  government, 
as  any  grant  could  be  under  the  great  seal  of  the  proyince ;  * 

and  any  grant  for  the  same  lands  afterwards  must  have  been 
obtained  by  fraud  or  misrepresentation,  and  therefore 
null  and  void  to  all  intents  and  purposes,  as  much  as  any 
junior  grant  obtained  for  land  which  had  been  formerly 

granted. 

It  appeared  to  him,  that  the  king  of  Great  Britain  became 

a  trustee  for  the  use  of  the  said  inhabitants,  as  soon  as  the 

reservation  was  completed,  until  the  whole  of  the  lots  were 

granted  away  among  the  said  inhabitants  and  their  descend- 
ants, and  so  remained  till  the  revolution  was  accomplished ; 

when  the  state  of  South  Carolina  succeeded  to  the  trusty 

and  now  holds  in  trust  all  the  ungranted  lots  and  common, 

for  the  use  of  the  inhabitants  of  the  said  town  and  town* 

ship ;  and  that  no  other  appropriation  can  be  made  of  said 

land,  but  for  the  use  of  the  said  inhabitants,  agreeable  to 
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^"^^^    the  true  intent  and  meaning  of  the  aown  and  pMpk^ 


Hawkins 

V. 

rthur  ai 
others. 


.    ,  ^-  when  the  said  reservatton  was  orinnally  made* 

Arthur  and  ▼-  •"       / 

t 

The  jury  retired,  and  after  remaining  in  their  room  s 
short  time,  remrned  a  verdipt  for  the  defendams* 


A  notice  of  a  motion  for  a  new  trial  was  then  givea  b^ 
the  plaintiffs'  counsel,  but  it  never  was  afterwards  brought 
forward.  They  acquiesced  in  the  verdict,  and  abaadoaei 
Uieir  claim* 


CharJettw  NATttANICL  BlISS  NeAL  agaijtst  PhiLIP  LewIS* 

inadeeiara-      SLANDER.     Verdict  *  for  plaintiff.     Motion  in  arrest 

tion  for  slan-      r  •     i  ' 

der,      where   of  judgmenti    • 

some   counts       '^^  declaration  in  this  case  contained  several  counts  : 
tilers  had  \       ^*  ForcalHng  the  plaintiff  a  rascal,  a  scoundrel,  a  Har  and 

Ijeneral    yer-   villhin. 
diet  ornnutng 

will    support      2i  For  ealiing  him  a  damned  jwindler. 

counu.       A       S.  For  calli))g  him  rascal,  thief  and  scoundrel. 

•ert  iui**maiiy      4.  For  repeating  that  plamtiff 's  bills  had  been  protested  in 

p?eMe8,  Snd  tf  England,  and  that  he  was  unworthy  of  credit. 

'  After  a  very  long  trial,  and  a  creatdeal   of  testimony 

on  both  sides,  the  jury  found  a  general  verdict  against  the 
ges  are  very  defendant,  With  3,000  dollars  damages,  without  distinguish- 
toort*^  flot  ing  on  which  of  the  counts  in  the  declaration  they  founded 
t^V  jr.  their  verdict. 
*^®^'  .  This  was,  therefore,  a  motion  in  the  first  place  in  arrest  of 

judgment ;  or,  if  the  court  should  not  think  proper  to  grant 

that  motion,  then  for  a  new  trial. 

In  support  of  the  motion  in  arrest  of  judgment,  it  was 
•contended^  that  this  declaration  contained  several  disdnct 


any  one  is 
good,  it  is  suf- 
neieiit. 
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tMoOBi  teftnte  tad  'iodeptaitlKof  «aCb  oAer,  sosifraf  .  'K^i 
which  wen*  aotiOQabie,  iuidthe<otH€raiiDt  Hetkmable;  and  LewU, 
as  the  jury  have  found  a  geanval  veidict  on  the  whole^  wkh- 
om  dbdoguMhing  oir  which  their  vefdict  for  such  large 
damages  was  .foundcd,r  whetheittar  ibe-cpuala  that  are  ae- 
donable.  or  not,  the.-verdict  was  .yoid  in  Uw.  far  uncertainty. 
That  anytjjMln^ent'estered'i^  on  suah  a  verdict  wouU  be 
erroneous^  as  peradjirentute  it  might  be  on  the  counts  which 
waie.  net  id  ihemselvca  .actionable.  It  wouldi  dierdfore,  b^ 
a  kind  of  hazarding  cast  to  find  out  on  which,  ct  them  the 
defendafat  badVbeenfound  gui^ ;  and  no  pecsoOt  from  the 
perusal  of  the  record,  could  tell  what  waa  really  the  law  in 
regard  to  actionable  words  or.nou  It  would  appear  to  be 
ao  vague  and  indefinite,  that  there  could  be  no  coming  at 
any  thing  like  certainty  from  it ;  or,  for  aught  that  i^ypeared, 
the  jury  might  have  g^ven  500  dollars  on  the  first  count* 
1,000  on  the  second,  500  again*on  the  third,  and,  lastly, 
1,000  on  the  fourth  and  last  count ;  so  that,  in  reality^  they 
might  have  taken  upon  them  to  say  that  every  count  in  the 
decHaratipp  was  actkmaUe,  against  every  principle  of  law 
upon  that  subject.  1^^  however,  the  court  should  be  of 
cf^ioion  thatuthe  aboye.  grounds  were  not  sufficient  in  law  to 
arrest  the  judgment,  the  counsel  for  the  defendant  urged, , 
4bat  his  cUflBft  was  well  entided  to  a  new  triaL  First,  for 
cascessive  damages,  bq'xind  all  [voportion  to  any  injury  the 
plaintiff  could  have  sustained  by  occasion  of  speaking  any  of 
the  words  charged  I  and  also  because  the  judg^  who  tried 
the  case  had  not  clearly  disijagoished  to  the  jury,  and  explain«- 
cd  to  them  the  nature  of  the  counts,  and  pointed  out  those 
which  were  actionabk^and  those  which  were  not  so ;  when 
it  was  highly  presumable  if  he  had  done  so,  the  jury  might 
h«ve  been  induced  to  find  very  small  damages,  if  any  at  all, 
for  die  pliundff ;  but  by  stdFering  them  all  to  go  to  the  jury, 
they  went  with  accumulated  weight  against  defendant, 
wliich  may  have  induced  diem  to  give  such  outrageous  da- 
mages. Whereas,  should  the  court  now  send  it  back  to  an* 
other  jury,  to  whom  these  necessary  explanations  might  be 
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VtA  mde,  a  mMonaUe  or  modetiftB  Tcfdict  might  be  obtafned^ 
iJ^i^  even  .if  die  defiendaiit  shottM  net  be  ecquitted  of  -  the  slaa- 
demos  diaige.  Aaodier  gromd  in  fjRVonr  of  the  new  trki 
was  taken  in  the  argameat,  whicb  wan,  Ihat  improper  tttti* 
SDony  had  bean  permitledfto' goto  die  jmy«  Mu  Atkm 
TunnOi  a  witaeaa  tteornitn  die  ca^uae,  waa  aihMiredvto  give 
evidence  of  the  contentaof  loners  he  had  leoeived  intha-^vts^' 
of  busineta  from  dio.plaii|tiff 's  iadier,  who  was  a  meithtfit 
in  LonJ§n^  meaaioaing letteis  hb hadreoeived from  LemU^ 
die  defimdant^  from  Charlmtfm^  very  hqarioiiB  to  Ins  ooa^ 
repmatioa  and  credit  as  amerdtant,  and  lequeatingUm  to 
make  die  necesaaiy-  inqiMrieeaAontthe  matter,; for bts,  die 
iather^s,  tt^fbrmation  andasadafacdmii  which,  it  was  aOeged; 
wa»  aofieringi  parol  evidenoc  to.  be  given  of  the  contents  of 
letters  in  the'haods  of  a  ifaird  person. 


The  counsel  for  the  plaintiff  wemtabonttopreceed  in  re^ 
ply,  but  were  stopped  by 


i<i    •• 


•f    '.  t 


The  Court*    They  obaerved,  thkttatdumgli  tkei jtoy  night 
have  taken  upon  them  the  koowleclg<l<»f  the  law,  and  dis- 
tinguished in  their  verdict  on  wbiMi^of  the  iGOume  in  the 
.  declaration  they  found  the  defendant  gmky  of  slander,  yet 
they  appear  to  have  uken  a  safer  course,  by  fincUng  a  gene^ 
ral  verdict,  which  is  sufficient  in  hmr,  if  any  one  of  the  couaes 
in  the  declaration  is  good.    Tbejit.ctawpared  it  to  an  indice* 
ment  which,conCained  a  number  of  counts,  some  good,  mothers 
irrelevant ;  a  general  verdict  or  finding,  will  siqppoct  the 
good  ones*     So  in  pleadings  .in  civil  suits  or  aaiona,  where 
there  are  various  counts  in  »  dedaratian', .  if  .any  one  of  them 
See  the  case  ''  gOod,  a  general  verdict  will..snp(k>rt  that  ^  count*    And 
^pm*^m!d  ^^^^^  ^^  ^^^  ^'  ^^  ^^^  reason:  that  diBJaiiir.a]leirea  man 
f^t  ante,  p.  to  insert  as  many  counts  in  hia  declaration  aa  he  pleases,  in 
order  that  if  one  or  more  £eiil,  the  others  niay  bear  him  out, 
if  the  evidence  is  sufficient  to  suppcMt  such  count  or  :c6uBts* 
On  this  ground,  therefore^  the  court  aaw  no  reason  to  arrest 
this  judgment* 
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l^th  respect  lo  the  nodon  for  a  new  triad,  the  damages  Keiii 
did  not,  upon  due  oMitideration,  appear  to  be  so  outrageous  Lewis. 
as  defendant  represented.  The  parties  were  both  merchants 
in  this  city,  and  dq>ended  much  upon  their  credit,  bo(h  at 
home  and  abroad,  for  dieir  prosperity  and  success  in  life. 
Any  thbg,  therefore,  which  went  to  destroy  either  the  cre- 
dit or  reputation  of  sudi  a  man,  was  an  evil  of  a  very  sen* 
ous  nature.  Swindling,  mentioned  in  the  second  count,  is 
a  crimenfahi^  an  o£Fence  which,  if  true,  would  render  a  man 
infamous.  Theft^  mentioned  in  the  third  count,  is  afebmf^ 
which,  when  committed  under  some  circumstances,  would 
affect  a  man's  life ;  and  saying  of  a  merchant  that  he  is  a 
bankrupt,  or  words  to  that  effect ;  that  his  bills  ^ere  protest^ 
ed,  or  that  he  was  unworthy  of  credit,  mentioned  in  the  last 
count,  has  a  tendency  to  ruin  the  reputation  of  a  mercantile 
man.  All  these  injuries  appear  to  have  been  offered  or 
committed  against  the  plauntiff  in  this  action  by  the  defendant* 
Shall  this  court,  therefore,  take  upon  themselves  to  say, 
that  3,000  dollars  for  such  gross  slanders  were  unreasonable 
or  outrageous  damages  ?  Tliey  have  no  such  power.  It 
was  for  the  jury  to  determine  upon  that  point,  and  they 
have  done  so.  The  court,  therefore,  sees  no  ground  to  oiv 
der  a  new  trial  on  that  account.  As  to  the  evidence  offered 
by  Mr.  TunnOj  of  the  contents  of  a  mercantile  letter  in  the 
way  of  tvade,  it  is  every  d^y's  practice  to  allow  it,  and  with* 
out  it  commerce  could  not  be  carried  on,  or  good  faith  sup* 
ported  or  maintained  with  merdiants  abroad,  and  At  letter 
in  question  iq[ipears  to  have  been  one  of  that  kind. 

The  role  Ibr  new  trial  was  di 


Pveaent,  BsrasB,  Gbimxs,  Watiss  and  Bat, 
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•  * 


Charietton    Thomas  Osborne,  SheriflF  of  Charie9ton  district,  agalmt 
jH.nict,x79S,  j^^^  Bowman. 


Whereabond      DEBT  t)n  bbnd.  Judgment  by  defeulu   Motion  to  hav« 

it   given    for    ,      .     ,  .■, 

remaining       the  judgment  set  aside. 

bo^di.^'^Md      '^his  was  an  action  on  a  bond  given  by  the  defendant,  un- 

defendant^^^  der  the  prison  bounds  act,  as  security  for  Mr.  Kennedy,  who 


SSlS^SSS^  had  been  taken  on  a  ca.  sa.    It  was  alleged  by  Mr.  Taylofy 
vards     «aet  plaintifF^s  attorney  in  the  action,  that  the  defendant  in  the 

oat  a  seeond  "^  ,   ^  ' 

exeeatkm  for  original  suit  had  gone  without  the  prison  bounds,  whereupon 
impriaoiu  hit  he  moved  the  court  for  leave  to  issue  a  second  execution 
S^ST^'exoae-  ^^^  ^^  escape,  upon  which  he  was  taken  and  confined. 
JJ^  *to  "^  ^*'*  ^^^^y  ^^  ^h®  92xa<t  time,  commenced  this  action 
bond  S>^^.^  upon  the  bond  given  to  the  sheriflf  for  Mr.  Kennedies  not 
For  although  going  beyond  the  prison  bounds,  and  obtained  judgment  by 

vhere  a  man    •  ^     , 
bastworeme-  dCiault  Upon  It. 
din   he  maj 
porsoe  either 

yct^c^^riuS      '^^^  ^"^^^  therefore,  a  motion  to  set  aside  the  judgment 
"»!« ''^^  o»«  and  proceedings,  on  the  ground  of  irregularity. 

a»d  the  imprt- 

vonment  of  a  <       .-. 

ulbc  iSgheiS  '^^^  Attorney-General,  in  support  of  tbi$  xnotion,  argued, 
Ki'wn  in  uw  ^^^  Howcver  tbc  defendant,  Mr.  Bgwfnan,  might  have  be«i 
liable  in  the  first  instance,  on  Mr.  Kennedy's  gpiog  without 
the  prison  rules  or  limits,  yet  as  the  plaintiff  in  the  original 
suit  had  thought  proper  to  pursue  another  remedy  against 
his  debtor,  by  taking  out  aa^pnd  ateoutign  for  an  escape, 
on  which  the  defendant  had  been  arrested  and  was  in  cus- 
tody, it  amouAtec}  to  a  discharge  pf  Mr>.  Bowman  4Mi  this 
bond,  as  it  was  inconsistent  with  the  rules  of  law  that  a  nun 
should  have  a  double  satisfaction  for  the  same  debt.  That 
the  person  of  a  man  was  the  highest  satisfiulion  a  creditor 
could  have  agsdnst  his  debtor,  and  this  the  plaintiff  in  that 
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«e.dQ&hsid  obtained*.   H^.bad  im^^'his  el^Qtion,  and  {>rQ-     .Osborae 

ceeded  n^  tbp  second^ execution,  ^nd  retakteu  the,  dotcnda^  BowmaQ. 

op  .iu    He  the^^fpre  waived  his  right  of  action  against  Mn  ^^^^""^^^^ 

Bowmani,  on  his  bond*  ;#iukr  the  prison -botiuds  act.    He  ^   plrtcima 

saki  it  was  analogous  to  special  bail,  where. defendant  is  ta^  \w'^^''nep. 

ken  on  a  ca.  ^a*  in. which  case  it  is  clear  ths(|t  the  special  bail  ^^!;  i;  P-  |:J^- 
is  exonerated  from  his  responsibility*     1  Cromp.  336.     2 
Cromp.  n. 


Mr.  Marshall^  against  the  motion,  insisted,  that  the  plain- 
tiiFin  the  action  had  not  lost  his  remedy  by  suing  out  his 
second  ca.  sa. ;  that  where  a  man  has  a  double  remedy,  he 
may  pursue  either,  or  both,  at  the  same  time,  as  in  the  case 
of  a  bond  and  mortgage  ;  he  may  proceed  in  equity  to  fore- 
close the  mortgage,  or  sue  on  the  bond  at  common  law,  or 
he  may  proceed  on  both  at  the  same  time,  at  his  option. 

Per  Curiam*  There  is  no  doubt  but  a  man  mav,  where 
he  has  a  double  remedy,  pursue  either  or  both  at  the  same 
time,  but  he  can  have  but  one  satisfaction.  The  person  of 
a  debtor  is  the  highest  satisfaction  a  creditor  can  have  in 
law.  When  a  plaintiff  once  takes  out  his  ca.  scu  and  impri- 
sons the  defendant,  it  is  a  satisfaction  of  the  debt,  and  dis- 
charges his  bail.  Hence  the  privilege  which  the  bail  have 
of  surrendering  up  the  defendant  in  their  own  discharge. 
.  The  case  of  Porteous  v.  Snipes^  quoted,  was  strong  in 
point.  There  the  plaintiff  had  his  judgment  against  IVash* 
ingtoUj  who  went  into  equit}%  and  obtained  an  injunction. 
Snipes  was  Washington's  security  on  the  injunction  bond. 
Upon  the  hearing  of  the  cause,  the  bill  was  dismissed^  and 
the  injunction  dissolved*  The  plaintiff  Porteous^  then -had 
his  choice  of  two  remedies  ;  either  to  take  out  his  execution 
against  the  defendant  Washington^  or  against  Snipes^  on  the 
injunction  bond,  who  became  liable  on  the  dissolution  of  the 
injunction*    He  accordingly  made  his  election,  and  took  out 

Vol.  It.  D  d 
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Otbome      a  ca»  90.  against  the  de&tidani,  who  died  in  gadl«  '  AA^A 


Bovii)Aii.  wards  he  brought  a  suit  against  Sniper  on  the  bond  ;  th^ 
satis&ction  on  die  part  of  fFashingt0$  was  pleaded  in  bar  t6 
the  action^  and  the  court  sustained  the  plea^  on  the  ground 
that  the  taking  out  the  ca.  s(r.  and  ittiprisoning  the  defend- 
antf  was  the  hi^est  satiafaction  known  in  law.  • 

Let  the  judgment  and  proceedings  be  set  aside^ 
Present,  BukKs,  Grxvkb  and  Bat* 


I ' 


CASES 


ARGUED  AND  DBTERMINEO 


nr  T9B 


CONSTITUTIONAL  COURT  OF  APPEALS, 


OF  Tfifi 


STATE  OP  SOUTH  CAROLINA. 


m  THE  TEAR  1709. 


MatMeV  CoLLtKs  acroinst  Elizabeth  WfidTBOftr  and      P^^'f^ 

J  April,  1799. 

BuRWELL  Brown. 


DEBT  on  bond,    l^evij  dufess^ 

It  appeared  that  the  plaintifF  in  this  action  had  some  claim      lhati§  rf 

*^*  •  gQ9dt  or  ng' 

against  the  defendants,  which  they  refused  to  admit  of  or  jroM»iaft£Md 
pay,  as  an  unjust  demand  ;  and  he  did  not  think  proper  to  ^ten  to  pro- 
bring  any  action  agunst  them,  till  they  were  on  dieir  way  re<-  uam,  uuder 
moving  to  Georgia^  with  their  families,  negroes,  and  other  ^jT*  ^SiSSSUl 
property.  While  they  were  thus  in  trandiu^  actually  on  rtw»«««iwli«ch 
the  road,  a  considerable  distance  from  their  former  tesi«  p«r  ^  ^ 

oonaideraaiNi 

dence,  the  phuntiff  sued  out  an  attachment  against  them,  oTa  jmy.  a 
and  seized  their  negroes  for  this  supposed  demand.  In  this  Meii"r^pi^ 
embarrassing  situation  they  knew  not  what  to  do,  being  in  ®^*Jj2Shi£^ 
d^  utmost  distrctSi  at  a  distance  from  their  former  iiriendsi  ^tuitr^w^vt^ 


%^ 
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Coiiini  among  strangers ;  and  to  proceed  without  their  negroest 
Wenbunand  would  have  been  leaving  themselves  without  the  means  of 
v^^Ii^IJ^  support.  WhUe  in  this  distressing  dilemma,  the  plaintiff 
himself  proposed  a  compromise  of  this  old  demand  ;  which 
sad  necessity  at  last,  and  as  the  onfy  means  left  for  getting 
back  their  negroes^  they  cotfsented  to-,  and  gave  the  bond  on 
which  the  present  suit  was  brought. 

To  this  plea  there'Was  6  demurrer^  and  the  cause  shewn 

,    was,  that  duress  of  goods  would  not  bar  the  plaintiff  of  lus 

right  of  action  on  the  bond,  evea  if  it  had  been   given  to 

obtain  the  release  of  the  negroes* 

'  ...  , 

In  support  of  the  demurrer,  it  was  urged  on  behalf  of  the 
plaintiff,  that  he  had  done  no  oae  act  but  what  was  agreea- 
ble to  law.  He  had  a  demand,  which  he  conceived  to  be  m 
just  one,  against  the  defendants,  an4  he  had  pursued  the  le« 
gal  means  pointed  out  by  law  for  recovery  of  it.  That  de* 
fendants  had  thought  proper  to  compromise  this  demand, 
and  gave  this  bond  for  it*  There  vras  no  compulsion, 
threats  or  foi'ce  made  use  of  on  the  occasion  ;  it  was  volun- 
tarily given.  But,  even  admitting  he  had  forcibly,  or  even 
fraudulently,  got  possession  of  the  negroes,  whicii  were  at« 

s  hut  483.    tached  :  the  law  had  provided. remedies  for  such  iniudes, 

* "  -  •    trespass,  trover  or  detinue  would  have  lain  for  them,, and  to 

such  legal  action  the  defendants  should  have  had  recourse. 

That  duress  of  goods  or  chattek  alone  will  never  he  a  good 

.    .  plea  a^nst  a  bond  or  other  solemn  contract  entered  into 

for  the  -payment  of  money. 

'f  o  this  it  was  answered,  that  a  man's  necessities  might 
.be  so  great,  and  circumstances  might  so  combine  and 
press  upon  him,  as  to  oblige  him  to  do  an  act,  which  he 
never  would  have  consented  to,  unless  compelled  by  ^such 
urgent  and  peculiar  incidents,  as  left  him  no  other  alterna- 
tive to  get  back  his  goods,  but  by  signing  such  a  bond  as  the 
present  one  ;  and  therefore,  the  law  would  allow  him  the 
tf    .        privilege  of  avoiding  a  bond  given  under  such  circumstau* 


3  Str.  916. 
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c«54  as-an  imreaacmabl^  and  imwarrantable  exaction,  so  as  Collins 
to  place  the  parties  in  •their  original  situation  with  respect  WpttkuryMd 
to  each  other.  Even  moneys  paid  under  umiiar  circum*  ^i^o^n* 
stances,  may  be  recovered  back  from  the  party  unrcasona* 
Uv  exacting  it.  And  what  made  the  circumstances  of  this 
case  hard  aad  rigid  in  the  extreme,  was,  that  no  attempt 
waa  ever  made  for  the  recovery  of  this  demand,  while  the 
defendants  were  surrounded  by  their  friends,  and  in  a  situ« 
ation  to  defend  themselves ;  but  when  on  their  journey, 
and  at  a  distance,  from  all  their  friends,  this  bard  and  se- 
vere measure  was  taken,  to  seize  the  proper^*,  and  to  com- 
pel them  to  g^ve  the  bond  in  question.  There  was  not 
the  smallest  pretext  of  their  going  o£f  privately,  or  with  a 
viewttf  defrauding  creditors ;  they  went  oH  in  the  fac^  and 
presence  of  all  their  M  neighbours,  and  their  designs  and 
mtentioos  of  removing  had  been  known  for  a  long  time  be- 
fore their  departure. 

Per  Curiam.  So  cautiously  does  the  Uw  watch  over  all 
eontracts,  that  it  will  not  permit  "any  to  be  binding  but  such 
as  are  made  by  persons  perfectly  free,  and  at  full  liberty  to 
make  or  refiae  such  contracts^  and  that  not  only  with  respect 
to  thesirpertons^  but  in  regard  to  their  goods  and  chattels  also* 
Contracts  to  be  binding  must  not  be  made  under  any  restraint 
or  fear  of  their  persons,  otherwise  they  are  void,  as  in  the  case 
^  Evans  v.  Huey  and  FrahUin^  v<A.  1.  p.  13.  (Riley*s  edit.) 
where  a  note  was  deemed  void,  both  as  to  principal  and  his 
security,  where  a  party  of  armed  men,  in  quest  of  horse 
thieves,  called  at  a  man's  house  in  the  night,  and  Evans^  one 
of  the  party,  demanded  of  the  man  of  the  house,  a  settle- 
ment or  sadsfaction  for  an  injury  he  had  sustained  some 
time  before,  in  a  quarrel ;  and  the  defendanX  Hueij^  in  or- 
'  der  to  compromise  the  matter,  gave  his  note  for  28/.  ster- 
ling, and  the  next  morning  got  Franklin  his  neighbour  to 
be  his  security.  In  that  case,  it  was  deemed  duress ;  be- 
cause, an  armed  party  going  to  his  house  in  the  night  time, 
and  one  of  them  demanding  a  setdcment  for  a  former  in- 
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CoQuft  juiy,  was  calculated  to  alarm  a  man's  fears,  altfaougb  no 
Wc^ZarTMid  threats  were  made  use  of.  This  to  be  sure  was  only  a 
Brcrm.  2fm  Prim  case.  Bat  it  has  been  a  leading  case  on  the 
subject,  and  admitted  as  the  law  of  duretSy  ever  since.  See 
also,  2  Powell  on  Comradi^  159.  So  in  like  manner^ 
duress  of  goods  will  avoid  a  contract,  where  an  uquit 
and  unreasonable  advantage  is  taken  of  a  man's  necessities, 
by  getting  his  goods  into  his  poesession,  and  diere  is  no 
other  spcetfy  means  kfi^  of  getting  them  baci  agem^  but  by 
giving  a  note  or  a  kmd^  or  where  a  man's  necessities  may 
be  so  great  as  not  to  admit  of  the  ordinary  process  of  law^ 
to  afford  him  relief,  as  was  determined  in  this  court  after 
solemn  argument,  in  the  case  of  Saaporim  v.  Jeiminga  <md 
Woodropy  voL  1 .  p.  47a  {Rtkife  edit.)  also  in  the  case  of  A^ 
ley  V.  Reynokby  3  Str.  916.  In  the  case  under  consideration^ 
ifae  facts  are  admitted  by  the  demurrer  that  die  negroes  were 
seized  by  the  plaintiff  under  and  by  virtue  of  4us  attadi* 
ment,  and  that  thb  bond  was  given  to  procuit  their  release, 
at  a  time  when  the  defendant  couU  not  wait  the  slow  pro* 
gress  of  law,  to  obtun  redress.  It  is  very  dear,  therefore, 
that  die  plea  of  duress^  was  a  good  plea ;  and  the  whole  of 
the  drcumstances  ought  to  have  gone  to  llie  jniy.  Judg* 
ment  was  therefore  given  for  defendant  in  demurrer^  and 
a  respondeat  ouster  awarded. 

Present,  Burke,  Watiss  and  Bur. 
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The  State  against  Doctor  James*  jte&wBifci; 

•^ippUp  1799. 

UPON  an  indictment  for  a  misdemeanor.  xii  fines  and 

This  was  an  indictment  at  Orangehurgh^  for  branding  a  ^^"^^'J^ 

negro  widi  a  hot  iron,  contrary  to  the  form  of  the  act  of  »?V**'  ^^  *®i 

the  legislature,  in  such  case  made  and  provided,  whidi  in-  <Q*>    ^^^* 

^Sflicted  a  fine  of  100/.  for  such  an  offence.  seemed    or 

The  defendant  was  convicted  on  vtry  clear  testimony,  lo  ^  mootha 

upon  die  plea  of  not  guilty  pleaded,  and  upon  being  called  t^^rr^^^ 

up  by  the  court  to  receive  sentence,  notice  of  a  motion  in  »?* alter;  and 

r    -^         ^  '  If    not    sued 

arrest  of  judgment  was  given  ;  whereupon,  he  was  ordered  ^^^  or  prose- 
up  to  Columbia^vaA  security  taken  for  his  appearance  before  the    abore 
the  judges,  at  Aeir  then' next  meeting  in  the  constitutional  be  taken*^^ 
court  of  appeals  at  CoktmHoj  there  to  wait  and  abide  the  moiioni!^ 
final  decision  of  his  case  before  that  court.  rest  of  jud^ 

ment  as  weu. 

as  by  ft  pica  m 

n^fl  .         •  r    •     •  !•      «      bar  to  tilt  ac- 

1  he  motion  m  arrest  of  judgment  was  accordmgly  tion  or  pros», 
brought  forward  in  the  court  of  appeals  agreeable  to  the 
notice  ;   when  it  was   urged,  that  the  defendant  ought  to 
he  discharged  from  this  prosecution,  as  it  was  for  a  heavy 
fine  under  an  act  of  the  state,  and  the  prosecution  was  not 
commenced  until  after  the  expiration  of  six  months  next 
after  the  offence  was  committed,  conformable  to  the  act  of 
1748  ;  and  the  case  of  The  State  v.  Dr.  Frasrr^  was  relied  See   ease  itf 
on  as  in  point  upon  the  subject ;  and  what  was  good  cause  JJj^^  £^^* 
in  bar  of  the  prosecution,  was  good  cause  in  arrest  of 
judgment. 

To  this  it  was  replied,  by  Mr.  Solicitor  Cokock^  that  the 
act  of  1748  ought  to  have  been  pleaded  in  bar  to  the  prose- 
cution, and  that  it  was  now  too  late  to  take  advantage  of 
it,  after  a  conviction  upon  the  plea  of  not  guilty  pleaded. 
That  in  the  case  of  Dr.  Fraser^  tlie  act  was  specially 
pleaded,  and  the  court  gave  judgment  upon  the  plea. 


i 
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demurrer  op 
plea  in  abate- 
menL 


The  State  Sed  per  Curiam.  It  is  a  general  rule  with  regard .  to 
arrests  of  judgment  upon  matter  of  law,  that  whatever  is 
alleged  in  arrest  of  judgment^  must  be  .^uch  matter  as  would 
fop  arfesUng  t^poti  a  demurrer  or^plea  in  bar^  be  sufficient  to  overturn  or 
mnn^F^  *.?/r»y  the  action.  1  Cromp.  327.  And  the  rule  is  the  same 
asvouMhAve  \y^^  j^  q[^\\  j^^^j  criminal  cases* 

pcen  i^^ood  an 

Now  there  is  no  doubt,  but  the  act  of  1748  would  have 
been  a  good  plea  in  bar  to  this  prosecution,  if  it  had  bten 
pleaded ;  for  it  expressly  declares,  that  in  all  and  every  case, 
where  any  penalty,  Jinp^  or  forfeiture  hath  been,  or  shall  be 
inflicted,  or  imposed  by  any  act  of  assembly,  the  time  for 
prosecuting  such  offenders  shall  be  limited  to  six  montlis 
after  the  time  of  the  offence  committed,  or  penalty  incurred, 
'and  not  afterwards.  If,  then,  this  act  would  have  been  .a 
good  plea  in  bar,  and  would  have  destroyed  the  prosecution 
in  limine^  there  can  be  no  doubt  but  it  is  good  cause  to  ar- 
rest the  judgment,  as  the  cause  of  action,  or  rather  prosecu- 
tion, was  gone  in  law  after  the  expiration  of  six  months, 
and  it  was  admitted,  that  this  prosecution  was  not  com- 
menced until  long  after  that  time.  The  pleading  issuably, 
or  denying  the  facts  and  going  into  the  merits  of  this  case, 
which  might  have  been  in  the  defendant's  favour,  does  not 
in  a  criminal  case,  deprive  him  of  this  advantage  of  the  arrest 
of  judgment. 


Let  the  judgment  be  therefore  arrested. 


Present,  Burxk,  Waties  and  Bat* 
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Edwards  against  Thayer.  Charh^n 

ASSUMPSIT  on  five  notes  of  hand,  for  50/.  each^  Indorsee  of 
against  defendant  as  indorsqr  of  Moses  SarcedciSj  who  had  note  is  bou2 
lately  become  a  bankrupt.  i%e!!!l*t!r^ 

The  defence  set  up,  was  want  of  due  notice  on  the  part  }|*f^  thTraa^ 
of  the  holder  that  the  notes  had  not  been  duly  paid  off.  K^*",  ***"  j^  *'!<* 

•'     ■  It    he  falls  in 

It  appeared  in  evidence,  that  the  drawer  had  become  insol-  pa>'ni<?nt,iheti 

vent,  after  the  drawing  and  indorsing  of  these,  notes  ;  and  an   cases    to 

that  the  holder  had  omitted  to  protest  them  for  non-pay*  tice  thereof  to 

ment^  or  to  give  the  defendant  notice  thereof ;  whereupon,  Lfoi-e^'h"^^ 

the   jury,  under  the  direction  of  the  judge  who  tried  the  l!"?;!'^**'"  .  *" 

cause,  found  a  verdict  for  the  defendanu  i*'"^ 

A  con^itruc- 
ti^e        notice 

A  motion  for  a  new  trial  was  made  to  the  court  of  ap«  the  insntcn- 
peals,  on  the  ground  of  misdirection.  ^  ^ns<iil^'^y 

of  tlie  maker 
of  the  note^  is 

Mr.  Holmes,  in  support  of  the  motion,  contended,  that  not  •'jff»«ent ; 

'  '  ■  '  '  RctUHl    notice 

this  case  formed  an  exception  out  of  the  general  rule  of  mer«  'houid  i)e  gi. 

,  ,  ,  ^en  Agreeable 

cantile  law,  respecting  notice  and  due  diligence.   That  a  pro«  to  the  mi.s  of 

test  or  formal  notice  to  the  mdorsor  was  unnecessary  m  this  Uv. 

case,  as  it  was  notorious  to  all  the  world,  that  Sarcedas  had 

become  a  bankrupt,  and  therefore  it  would  have  been  a 

work  of  supererogation^  to  have  notified  him  of  what  every 

body  knew  before,  and  the  defendant  himself  must  have 

known  it. 


To  this  it  was  answered,  by  defendant's  counsel,  that  the 
law  of  merchants  made  no  such  exception  out  of  the  general 
rule,  as  the  one  contended  for.  H^vtry  indorsee  or  holder 
of  a  note,  is  bound  to  use  due  diligence  to  obtain  his  money 
from  the  drawer  of  the  note ;  and  if  he  fails,  to  give  due  nc'^  _  Cunn.  o.j 
tice  thereof  to  the  indorsor*  This  is  the  condition  upon 
which  every  indorsement  is  made,  and  imposes  this  obliga- 

VoL.  n.  E  e 


BiUs,  ce. 
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Edvards  tion  OD  die  indorsee,  which  if  he  fails  to  perform,  he  loses 
Thij  cr.  ^^  money.  He  has  himself  to  blame  for  his  iaches*  It 
would  be  a  most  dangerous  thing  to  commerce,  if  rumour 
or  reports,  or  the  common  fame  of  the  day  were  to  be  8ub-> 
siituted  as  notice  of  non*payment  by  the  drawer  of  a  bill  of 
exchange  or  promissory  note,  instead  of  a  protest,  or  other 
good  and  legal  notice  of  such  failure ;  for  which  reason  the 
law  requires  positive,  not  such  implied  notice,  and  for  this 
good  reason,  because  the  indorsor  may  have  funds  in  Us 
hands,  which  he  might  otherwise  be  induced  to  part  with ;  or 
the  .r^eans  of  iqdemnification  within  his  reach,  which  he 
might  otherwise  neglect  to  make  use  of  upon  vague  reports, 
but  which  certain  information  would  justify  him  in  detain* 
iog,  OP  pursuing* 

Per  Curiam*  The  plaintiff  in  this  case  seems  to  rely  upon 
common  fame  or  report  as  a  sufficient  justification  for  not 
protesting  the  notes  in  quesdon,  or  giving  due  notice  of  noii* 
payment  by  the  drawer.  In  order  to  form  a  correct  idea  ^ 
this  case,  it  is  necessary  to  consider  the  true  nature  of  an 
indorsor  on  a  note  of  hand.  As  long  as  a  note  of  hand  re- 
mains unindorsed,  it  has  no  similitude  to  a  bill  of  exchange  ; 
but  when  it  is  indorsed,  its  resemblance  begins,  and  it  is 
then  governed  by  the  same  rules.  It  then  becomes  an  or^ 
der  by  the  indar»or^  on  the  maker  of  the  ncte^  to  pay  the  in* 
dorste  the  contents.  The  indorsor,  from  that  moment,  be- 
comes the  drawer.  The  maker  of  the  note  i*  m  nature 
of  dn  acceptor^  and  the  indorsee  is  the  person  to  whom  ft  h 
TTiade  payable*  The  indorsor^  therefore,  only  undertakes  in 
case  the  maker  of  the  note  does  not  pay.  The  indorsee, 
therefore,  is  bound  to  apply  to  the  maker  of  the  note.  He 
takes  it  upon  this  condition,  and  therefore  in  all  cases  must 
resort  to  him.  lie  must  know  who  he  i«,  and  where  he 
lives  ;  and  if,  after  the  note  becomes  payable,  he  is  guilty  of 
neglectj  and  the  maker  becomes  insolvent,  he  loses  his 
money,  and  cannot  come  upon  the  indorsor.  2  Burr*  676. 
Therefore,  before  the  indorsee  of  a  promissor}'  note  brings 
an  action  against  the  indorsor,  he  must  shew  a  demand^  or 
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•due  diiigeoce  to  get  the  money  from  the  maker  of  the  Jiote  ; 
just  as  the  person  to  whom  a  bill  of  exchange  is  payable, 
must  shew  a  demand,  or  due  diligence  to  get  the  money 
from  the  acceptor,  before  he  brings  his  action  against  the 
drawer ;  so  that  the  rule  is  exacdy  the  same  upon  promis- 
sory notes  as  it  is  upon  bills  of  exchange.  In  the  case  uiw 
der  consideradon,  it  does  not  appear  that  any  diligence  was 
used  at  all  to  get  the  money  from  Sarcedas^  the  maker  of 
these  notes,  after  they  were  due,  or  any  notice  of  non-pay* 
ment  ever  given  to  the  indonor ;  so  that  none  of  the  requi- 
sites of  the  law  have  been  complied  wi^  on  the  present 
occasion*  We  are  all,  therefore,  of  opinion,  that  no  suit 
caa  be  mMntained  on  these  notes  against  the  indorsor,  a$ 
plairUiff'is  bound  to  prove  a  demand  or  due  diligence  to  get 
the  money  from  the  maker  of  the  notes,  and  due  notice 
diereof  to  the  indorsor*  A  constructive  notice  arising  from 
insolvency,  or  supposed  insolvency,  is  by  no  means  suffi* 
cient  to  charge  the  indorsor.  Actual  nodce  should  have 
been  given  and  proved,  agreeable  to  the  mercantile  usage 
and  custom* 

^ew  trial  refused,  and  rule  discharged* 
Present,  Buexe,  Grimxe,  Waties  and  Bat. 
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thm^eKtmi       Cross  and  CitAWLEt  azaimt  SHtfTtiFFE  and  Armi*^ 


*i> 


In  the  con-         CASE  Oil  a  pcitCT  Of  itBUKWlCC. 

BtructiOD      of      •  ■■  ' 

policies  o^  in-  The  vessel  in  this  case  was  insured  on  a  vo^vgenren* 
intent  *  and  Charkston  to  the  Cape  de  Verd  Islands^  and  from  thence  to 
tiiep^esare  ^^^  coast  of  AfriccL,  at  the  rate  of  eight  per  cent,  lor  six 
ed  more  ^^n  ^^^o^^^**  81°^  <>"c  P^f  ccDt.  a  month  after  that  time,  during 
the  ttrictut^  her  stay  on  the  coast-  Itlstead  of  going  to  theCfar^  tk  Vtri 
toaohing  at  t  Islandsy  the  vessel  proceeded  diriectly  to  the  coast  of  Africa^ 
course  of  a  the  point  of  her  ukimate  destiisatioii,  at  once^  and  anired  in 
rTcSi\Ml  safety,  where  she  \uf  four  momhsi  during  which  time  htr 
caUatTLode^  hottom  wift  eatcB-out  With  worms,  in^  consequence  of  which 
YjaUon  within  gjic  was  condemned  as  unfit  for  sea. 

the    meaning 

of  the  policy,      The  jury,  under  the  direction  of  the  presidiog  jud|^t 

because  it  is  a    -.  «.      i^i...*^  •  /<i.i 

privilege    hi.  foufid  a  YCfdict  for  the  pjamtifts,  to  the  amount  of  iheir  d^ 

tended  for  Uic  i 

benefit  of  the   *"»««•  •  •   •  ' 

h"e  mtlj' wilvt      ^^^^  ^^«  »  motion  for  a  new  trial,  on.**;  gvouad  o£  «ifa- 

for  the  gene-  direction- 

1111  interest  oi     . 
«ll  concerned. 


ifbepli»ures. 


Mr.  DescnissUre^  for  the  underwriters,  atid  ifl  support  of 
this  motion,  stated,  that  the  ground  upon  which  he  meant 
to  rest  iiis  case,  was  deviation  in  the  course  of  the  voyage* 
This,  he  s«iid,  wad  a  very  important  principle  in  mercantile 
law,  and  ought  to  be  welt  understood  and  settled  in  ouf 
courts  of  justice.  For  if  it  was  once  admitted  that  a  ship 
or  vessel  which  was  insured  to  one  port  or  place,  or  on  a  cer-r 
(Siin  specified  voyage  from  port  to  port,  &c«  had  a  right  to 
go  to  any  othen  port  or  place,  or  on  ai>y  other  voyage  thaa 
the  one  specifically  mentioned  in  the  policy  of  insurance, 
wherever  the  master  or  owners  might  choose^  it  would  place 
all  the  underwriters  in  the  world  at  the  mercy  of  the  insured 
or  theif  agents,  and  would  render  all  commerce  uncertain, 
as  no  insurer  could  tell  where  auch  vessel  might  go,  or  what 
risks  he  had  to  insure  against.  It  was,  therefore,  of  great 
moment  to  commerce,  that  this  principle  should  be  fixed  and 
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well  ascertained,  that  men  might  not  be  entrapped  or  ud-     Crou  and 
lurarily  dtawn  into  contracts  they  could  not  see  the  conse-        '^'^  *^ 
quences'oJL     That  all  the  writer  upon  the  doctrine  of  ia*  ^^'""^Ztin!"^ 
surance  were  agreed  upon  this  .point,  namely,  that  if  a  ship 
or  vessel  deviates  from  the  course  of  the  voyage  insured 
npoiiy  the  underwriters  were  discharged.     In  the  case  un<» 
der  consideFaticm,be  said,  the  vessel  was  insured  to  go  to 
the  Cape  de-  Ferd  Lkinds,  and  fVom  thence  to  the  coast  of 
Afrieti  /  ^whereas,  she  did  not  go  to  the  Cope  de  Vtrd  Jslande^ 
bat  proeeeded  directly  to  the  coast^  which  was  not  the  voy* 
age  medtiotted  in  the  policy,  but  another  one«     It  was  no 
matter  whether  the  risk  was  increased  or  diminished  by  the 
deviationr;  that  was  not  in  this  case  the  grand  question, 
but  whedier  there  was  actually  a  deviation  of  not  ?  And 
although  in  a  particular  case,  it  might  possibly  happen  that 
the  risfe^as  lessened  by  it ;  yet,  in  establishing  such  a  prin- 
ciple, it  wcmM  be  ruinous  nineteen  times  out  of  twenty ; 
and  in  support  of  his  positions,  he  quoted  Parky  294,  295. 
B9a.  Dumf:y  Baaty  59Z.  West.  574.    the  principles  of  all 
HK4)ichcafte94-h«$atd,  fully  confirmed  the  doctrine  he  had 
laid  down# 

;-•  .    .  .%  .   .     • 

-  T^lAiterney^enef^y  for  plaintiffs,  in  reply,  admitted 
tiVatdl'  thfe  principle^  laid  dawn  b^  the  defi^ndants'  counsel, 
'and  the  cases  qilioted,  wel^e  gOodlsEW  ;  but  denied  the  ap* 
plication  of  th)tm4ii  the  present  case.  He  did  not  mean  to 
conceGfif'thlitptt' deviation  from  the  true  course  of  a  voyage^ 
as  a  genefttl  prifidple,  ought  to  be  allowed^  But  there  were 
easesyht!  «ai^,  whtre  it  was  very  much  for  the  advantage  of 
aU  the  parttet'coiKerned  ;  and  where  no  exception  could,  or 
Ought- to  be  ink  en*  to  it ;  and  the  present  was  a  remaritable 
one  of  tht^  kind*.  He  said,  diat  it  should  be  remarked  in 
this  case/  that  touching  at  the  Cape  de  Ferd  Islands^  was  a 
privilege  intended  to  be  given  by  the  underwriters  to  the 
insured,  tot  the  purpose  of  procuring  refreshments  and  pro- 
visions before  the  vessel  proceeded  to  the  coast,  if  necessary^ 
That  this'Wad  an  indulgence  usually  given  to  ships  and  ve»« 
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Cross  And  s&h  in  that  trade,  and  was  no  farther  obltgalory  thaa  tho 
^^  ^^  necessities  of  the  ship  and  <:reMr  require^-  This  privilege 
Au!rtitt*"^  was  only  auxiliary  to  the  voyage,  and  was  no  essential  part 
of  it,  which  every  man  acquainted  with  trade  of  that  part 
of  the  world,  was  perfectly  conusant  of.  But  if  the  vessel 
did  not  stand  in  need  of  those  supplies  or  refrefibneata 
which  were  usually  procured  at  those  islands,  vfi^^C)  he 
asked,  was  the  necessity  of  going  diere  i  None*  It  would 
only  have  unnecessarily  protracted  the  voyage,  and  conse* 
qnendy  increased  the  risks  the  insurers  were  to  run  ;  be- 
sides, beating  up  to  the  C<ip€  de  Vcrds  at  that  season  of  the 
year,  would  have  required  at  least  thirty  days  ;  so  that  in* 
dependent  of  the  wear  and  tear  of  the  ship,  that  difference 
of  time  in  the  voyage  would  have  ^een  inevitable  ;  whereas, 
by  bearing  away  before  the  wind  for  the  coast,  the  voyage 
was  shortened,  the  risk  lessened,  and  the  vessel  arrived  in 
safety  at  her  port  of  destination,  in  the  river  Gambia  on  the 
coast  of  Africcu  This  case,  therefore,  be  contended,  clearly 
proved  the  position  he  had  laid  down,  and  took  this  case 
entirely  out  of  the  rule  of  deviation*  Indeed  so  &r  fromitt 
that  she  pursued  the  best,  and  most  direct  course  possible 
to  the  place  of  ultimate  destination  ;  and  instead  of  going 
round  the  bow,  she  had  gone  along  the  line  or  string.tp  the 
direct  point,  at  the  end  of  it ;  and  by  that  means  arrived 
thirty  days  at  least  sooner  at  her  desdned  port,  than  shp 
would  have  done  had  she  gone  to  the  Cape.de  Verd  Jklands. 

M. 

These  kind  of  clauses,  giving  liberty  to  touch  at  certain 
places  in  the  course  of  a  voyage,  agreeable  to  the  usage  of 
trade,  is  very  common  in  policies  of  insurance  ;  but  they 
are  alwa}'8  considered  as  subordinate  to  the  voyage  insured  i 
which  is  the  principal  object  of  the  contract,  and  not  as  ob- 
ligator)%  unless  the  insured  choose  to  make  use  of  the  in- 
dulgence. The  great  object  of  the  voyage  should  be  kept 
constandy  in  view,  1  Marshtdl^  398.  and  if  this  is  accom- 
plished, the  imderwriters  surely  ought  not  to  complain* 
Besides,  it  was  evident,  that  the  loss  on  the  present  occa- 
sion v^as  not  owing  to  any  thing  that  happened  in  the  course 
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of  the  voyage  on  the  high  seas,  but  owing  to  worms  which     Cross  mid 
eat  out  her  bottom  while  in  port  in  the  river  Gambia^  after        *^^  ^' 
her  outw«rd  voyage  was  completed.  ^"a^^ 

Per  'Curiam,  In  the  construction  of  policies  of  insu*  Pork^  30. 
nrnce,  the  intent  and  meaning  of  the  parties  are  to  be  re- 
garded, more  than  the  strict  and  literal  sem^  of  the  words • 
They  are  to  be  construed  largely,  for  the  benefit  of  the  in- 
sured, and  theadvancement  of  commerce  ;  and  in  this  con- 
struction, the  usage  of  trade  on  particular  voyagp^s  ought 
always  to  be  taken  into  consideration*  In  the  wording  of 
the  policy  under  consideration,  the  vessel  was  to  proceed  on 
a  voyage  from  Charleston  to  the  Cape  de  Verd  Inlands  and 
from  thence  to  the  coast  of  Africa^  the  ultimate  point  of 
destination.  But  the  intent  and  meaning  oi  all  the  parties 
must  have  been,  that  this  vessel  was  insured  on  a  voyage  to 
the  coast  of  Africa^  with  liberty  to  touch  at  the  Cape  de 
Verd  Islajuis  ;  and  the  usage  of  trade  in  that  part  of  the  world 
will  warrant  this  construction  ;  for  it  is  well  known,  that 
it  is  usual  and  customary  for  vessels  trading  to  the  coast  of 
Africa^  and  to  the  southern  parts  of  the  eastern  world,  to  call  • 
at  those  islands  for  water,  provisions  and  refreshments 
which  are  not  elsewhere,  on  or  near  that  coast,  to  be  pro- 
cured, but  are  there  in  abundance  ;  and  if  there  had  been 
no  clause  m  the  policy  for  that  purpose,  it  would  have  justi- 
fied the  captain  in  calling  there  for  those  supplies  if  he  had 
wanted  them,  under  the  sanction  of  this  usage,  llie  clause 
in  this  policy,  therefore,  only  gave  in  express  words,  a  per- 
mission to  toucli  at  the  Cajye  de  Vcrds^  which  the  course  of 
trade  in  that  quarter  of  the  world  would  have  warranted 
without  it.  Under  these  circumstances,  therefore,  it  ap- 
pears to  the  court,  that  the  true  intent  and  meaning  of  this 
policy  was,  that  the  vessel  should  sail  on  a  voyage  from 
Charleston  to  the  coast  of  Africa^  with  liberty  to  touch  at 
those  islands,  should  it  be  necessary  in  the  course  of  the  voy» 
age.  If,  then,  this  is  the  true  construction  w  hich  should  be 
given  to  this  policy,  it  ought  to  be  regarded  as  a  privilege 
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Cross  an<i  or  indulgence,  and  not  as  aft  oUigacioa ;  thai  i»,  if  the  wua« 
y.  tion  of  the  crew  and  ship  was  «uch  in  the  course  of.  ihe 

Austhi?"^  vo}'age,  as  to  make  it  necessary  to  put  in  there  ibr  necessa- 
ries, the  captain  was  at  liberty  so  to  do ;  but  if  not,  then  it 
was  his  duty  to  make  the  best  of  his  way  to  the  end  of 'his 
voyage,  which  he  did.  We  are  all,  therefiore,  of  opiaioo, 
there  was  no  deviation  from  the  true  course  of  the  voyage, 
but  on  the  contrary,  a  direct  sailing  to  her  deatined  port, 
agreeable  to  the  intent  and  meaning  of  the  policy,  with  as 
little  delay  as  possible. 

Let  the  rule  for  a  new  trial  be  discharged. 

Present,  Burke,  Crimke,  Waties  and  Bat. 


Charleston        ^'  ^*    -^^    SCHEPLER    against    FrbDERICK  GaRRISCAN 

/)«<nw,i79a.  ^^  William  Carpioin. 

A  Gon»^ee       CASE  on  attachment. 

cai^*''hM*"a       '1^^^  ^^«"ff  ^^  Charleston  district,  by  virtue  of  this  at- 

qualified  pro-  tachment,  seized  the  ship  Sophia,  in  Charleston  harbour,  as 

petty  in   the  r     i  r 

flame,  and  a  the  property  of  the  absent  debtors,  the  defendants,  which 
poftsession  in  had  been  consigned  to  Mr.  yohn  Potter^  a  merchant  in 
mcnt^***^fihc*^  this  city,  with  a  cargo  on  board,  of  considerable  value, 
coraea    into    yj^j    ^^    therefore  a  motion  for  the  sheriff  to  restore  the 

port ;  for  fif >m 

that  moment  possession  of  the  ship  to  Mr.  Potter  the  consignee,  and  to 

slie  19  under  *  *  ^        r 

his  i>owcr  and  the  master  who  was  part  owner  of  the  vessel. 

The  aheriif  In  support  of  this  motion,  the  affidavit  of  Thomas  Stewart 
no*  rigiir  un-  (who  was  Mr.  Potter*s  agent,  he  being  then  absent  from 
uchm«rt  act  Charleston^  was  read,  by  which  it  appeared  that  the  pro- 
to  take  TOch  pcrty  of  the  ship  Sophia  was  in  Carpioin^  one  of  the  absent 

«argo  into  his 

posaessioo,  but  ahonld  terve  oopiea  of  the  attaohmeot  on  the  eoangnec>  who  has  t^  lien  on 

toe  whole  in  the  first  place,  for  ais  just  demands  as  a  creditor  in  possession. 
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debtors,  and  the  master  yacoi  yanseu;  and  not  in  Garrisain  Sohepier 
and  Caitpmn^  against  whom  the  plaintiff  had  the  demand.  Ganisc«ii  and 
It  was  not  intended  by  this  motion,  that  the  right  of  pro*  ,^^^'!i|^ 
perty  in  the  Aip  should  be  tried,  or  called  in  question  here ; 
<miy  that  the  ship  should  be  placed  in  the  hands  of  the  con- 
•ignee,  who  by  the  law  of  merchants  had  the  legal  custody 
of  her  and  the  cargo,  while  in  port,  as  representing  the 
true  owners  whoever  they  might  be,  until  that  question,  if  it 
should  be  made  one,  could  be  determined  ;  or  at  least,  un- 
til the  car^  on  board  tould  be  unloaded  and  disposed  of, 
agreeable  to  the  orders  and  instructions  Mr.  Potter  had  re- 
ceived from  the  consignors,  and  that  copies  of  the  attach- 
ment might  be  served  on  Mr.  Potter**  agent,  and  the  cap-* 
tain  Jaicob  Jansen^  calling  upon  them  to  come  in  and  de« 
dare  on  oath,  what  property  they  had  in  their  possession, 
power  or  custody  belonging  to  the  absent  debtors,  agreea- 
ble to  die  terms  of  the  attachment  act. 

The  same  grounds  in  support  of  this  motion  were  urged, 
which  had  been  taken  on  a  similar  motion,  before  the 
judges,  at  chambers,  in  September^  1798,  in  the  case  of 
Noel  V.  Dubrie^  and  Gaillard  and  others  \.  Dubrie^  where  a 
ship  had  been  attached  and  taken  possession  of  by  the  she- 
riff, in  the  same  manner  as  in  the  present  case  ;  and  after 
argument,  had  been  ordered  to  be  delivered  up  to  the  con- 
signees. 

« 

On  the  part  of  the  plaintiff  in  attachment,  it  was  con* 
tended,  that  the  property  of  the  ship  w^as  unquestionably  in 
the  absent  debtors  ;  and  that  JanserCs  claim,  or  pretended 
daim,  was  only  colourable,  and  that  the  plaintiff  was  ready 
to  sl\cw.  it.  That  the  consignee  was  only  entided  to  the 
possession  of  the  ship,  upon  his  coming  inand  giving  se« 
asrity  for  the  debt ;  in  which  case  he  might  dissolve  the  at- 
tadiment  as  in  other  cases ;  but  until  that  was  done,  the 
ship  ought  to  remain  in  the  custody  of  the  sheriff,  until  sold 
for  the  payment  of  the  plaintiff^^  demand.    That  the  act 

Vol.  U.  P  r 
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Sehcpier  had  given  the  plaintiff  a  lien  on  the  ship  for  his  debt^  which 
Gnrritcftn  nnd  hy  the  service  of  this  attachment,  and  unul  payment  or  se* 
^^^^j^^  curity  given  agreeable  to  the  act,  he  could  not  be  com* 
pelled  to  give  it  up.  lliat  this  was  a  speedy  and  sumina* 
ry  mode  of  redress  given  to  creditors  against  absent 
debtors  by  the  attachment  act,  which  this  court  would  not 
readily  be  inclined  to  deprive  the  party  of* 

In  reply,  it  was  said,  that  the  consignee  of  a  ship  or  ves- 
sel, had  by  law  a  prior  lien  to  any  attaching  creditor  what- 
ever ;  for  by  the  act  of  consignment,  he  had  a  qualified  pro- 
perty in  the  ship  and  cargo,  undl  his  commissions,  disbune* 
xnents,  and  all  advances  were  paid  off,  and  fully  dischai^ged ; 
and  like  a  creditor  in  possession  of  property,  he  had  a  right 
to  detain,  in  order  to  pay  himself  in  the  first  place*  That 
to  affect  the  right  of  conveyances  by  giving  the  construction 
contended  for,  to  the  attachment  act,  might  prove  very  injo* 
rious  to  trade  and  commerce  in  general,  especially  in  a 
country  Mrhere  such  extensive  credits  were  given,  as  in 
America^  by  taking  funds  out  of  the  channek  of  trade,  con- 
templated by  the  parties,  and  appropriating  them  to  other 
purposes  than  merchants  in  foreign  countries  intended* 
That  it  was  well  known,  that  merchants  were  in  ^e  habit 
of  making  large  pecuniary  advances,  accepting  bills,  making 
insurances,  and  doing  various  other  acts,  lipon  the  crecMt  of 
consignments,  all  which  would  be  materially  affected,  if  a 
dormant  creditor  could  step  in  between  consignor  and  con- 
signee, and  cut  the  latter  off  from  remittances,  so  essen- 
tially necessary  for  the  benefit  of  trade  and  commerce* 
Therefore  it  was,  that  the  mercantile  law  had  always  highly 
favoured  and  protected  the  rights  of  consignees,  in  all  codk 
mercial  countries*  That  the  attachment  act  would  not 
warrant  the  sheriff  in  taking  possession  of  the  goods  of  an 
.  absent  debtor,  where  there  was  any  one,  in  the  fair  and 
iona  fide  possession  of  them  ;  and  that  it  was  his  duty  in 
all  cases,  to  serve  copies  of  the  writ  of  attachment  on  such 
persons  so  in  possession,  with  notice  thereon  endorsed,  to  ap- 
pear and  shew  cause,  why  such  property  in  their  possession 
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(suppotttd  to  belong  to  the  absent  debtor)  should  not  be  con«     Scbepi«r 
•idered  as  the  absent  debtor's  property ;  in  which  case,  all  Garriscanno^ 
the  fair  claims  of  the  party  in  possession,  could  be  legally     ,_il!^j!^ 
investigated  and  determined*     In  the  present  case,  for  in* 
Mance,  captain  Jansen  had  a  claim  to  a  part  of  the  ship 
Sophia^  attached  ;  this  was  denied  by  the  plaintiff  in  attach- 
ment, and  the  point  could  not  be  determined  in  this  short 
handed  way,  upon  a  motion  to  restore  the  property  taken 
from  the  consignee,  which  $hews  the  good   policy  of  the 
attachment  act»  in  calling  on  parties  in  possession^  to  come 
in  and  shew  cause,  in  the  first  instance  on  bath,  why  the 
property  ahpuld  not  be  considered  as  the  absent  debtor's  s 
ttd  if  the  plaintiff  is  not  then  contented  with  such  return  on 
the  oath  of  the  party,  he  may  try  the  point  before  a  jury  of 
the  country* 

.  Per  Curiam.  This  point  has  already  been  determined  in 
«  fomer.caae,  by  a  meetin|;  of  the  judges  at  chambers,  on 
a  motion  similar  to  the  one  now  before  the  court*  But  as 
that  d0t<xrmiaation  has  not  been  considered  as  binding  on 
this  court)  it  is  now  brought  forward  again  for  our  consi- 
deration. In  the  case  alluded  to,  a  ship  and  cargo  attached 
by  the  sheriff,  was,  after  full  argument,  ordered  to  be  re« 
aU>t'ed  to  the  possession  of  the  consignee*  This  opinion,  we 
now  think  was  a  correct  one,  and  determined  'upon  sound 
mercantile  princi}des«  A  consignee  of  a  ship  and  cargOy 
has  in  contemplation  of  law,  a  qualified  property  in  the 
•ame,  and  a  constructive  possession  the  moment  she  cornea 
into  port  :  from  that  moment,  the  consignee  has  the  ilirec- 
tion  and  management  of  her,  for  the  benefit'  of  all  con- 
cerned :  she  is  under  his  power  and  government,  and  sub- 
ject to  his  orders,  and  he  may  therefore  be  very  well  con- 
sidered in  law,  as  in  possession  of  the  whole  property^ 
From  this  view  of  the  subject,  therefore,  the  sheriff  ha9  no 
right  under  the  attachment  act,  to  seize  and  take  possession 
of  the  ship  and  cargo,  as  wholly  belonging  to  the  absent 
debtors.     He  should  have  served  copies  of  the  attachment 
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Sehepier     oti  the  cognizcc,  who  alone  was  capable  of  makiog  a  true 
GtrriHcan  and  ^^  proper  retum,  not  only  of  the  vessel  itself,  but  of  all 

Cft^oin.  ^}^  cargo  on  board  of  her,  and  to  shew  to  whom  the  same 
really  belonged.  To  give  a  contrary*  coostruciioo  might 
•prove  extremely  injurious  to  commerce,  which  ought  ever 
to  be  highl>  protected  ;  as  a  creditor  might  otherwise,  fo» 
a  debt  of  100/.  devest  and  take  away  from  its  proper  com* 
mcrcial  channel,  a  ship  and  cargo  worth  10,000^  and  keep 
the  whole  in  his  possession,  until  a  lengthy  investigatioii 
could  take  place,  in  order  to  come  at  the  absent  debtor's 
property.  Besides,  it  would  deprive  the  consignee  ol  that 
lien,  which  the  law  gives  him  in  the  first  place,  to  detain  aa 
creditor  in  possession,  for  all  his  claims  and  demands 
which  he  might  have  against  the  ship  and  cargo,  or  for  the 
balance  of  any  account,  he  might  have  against  the  consign- 
or, for^any  former  transactions.  For  these  reasons,  we  are 
all  of  opinion,  that  the  vessel  and  cargo  ought  forthwith  to 
be  restored  to  the  consignee  Mr.  Potter^  or  to  his  agent  y 
and  that  the  sheriff  should  serve  a  copy  of  the  attachment 
on  him,  as  in  common  cases,  where  garnishees  are  in  pos» 
session,  or  supposed  possession,  ef  the  goods  of  die  absent 
debtor* 

There  is  yet  another  point  in  this  case  worthy  of  atten* 
lion,  which  is,  captain  Jansen^e  claim  to  part  of  Uie  ship* 
That  cannot  possibly  be  determined  on  this  motion.  Th€ 
copy  of  the  writ  should  have  been  served  also  upon  him^  td 
compel  him  to  come  in  on  oath,  and  shew  his  right  of  pro* 
perty  ;  upon  which  the  plaintiff  ma>'  take  isstie  and  try  the 
point  before  a  jury,  if  he  thinks  proper. 

Let  the  rule  for  the  restoration  of  ship  and  cargo  to  die 

consignee  be  made  absolute. 

Present,  Burre,  Grimke,  Waties  and  Bay. 
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Hezeiciar  Wade  agmmt  Johk  Barnwell.  j^r^tm9 

CASE  on  a  special  verdict  found  at  BeauforU  Whenacoon- 

This  verdict  stated  substantially,  that  sundty  negroes  uonession  of 
therein  named,  which  formerly  belonged  to  a  Mr.  Knox^  a  a^'is^repwi 
British  subject  in  Georgia^  had  been  confiscated  during  the  b**^  foJSwJ 
revolutionary  war,  and  sold ;  but  that  some  time  in  the  '®^*^7^'  ^* 
year  ITTS,  when  the    British  repossessed  themselves  of  which  wwta- 

^  -  ,  ken    by     the 

Georgia^  and  overrun  that  country,  Knox^  the  original  enereysnd  re- 
owner  of  the  negroes,  regained  possession  of  them,  and  former  pro- 
when  at  the  close  of  the  war,  the  British  finally  evacuated  S^l^'to^the 
that  state,  took  them  off  with  him  to  Jamaica,  where  he  ""^^if  ^^^ 

'  •/  '  er    or   pftrtjr 

kept  them  several  years,   and  then  sent  them  into  South  repp«»«»»n« 

^  '  again  by   the 

CaroUrux,  for  sale,  when  the  defendant  John  BamweUj  be-  ju*  pottUmi^ 
came  the  purchaser :  whereupon  Wade^  who  claimed  under 
the  sale  by  virtue  of  the  confiscation  act  in  Georgia^  com* 
menced  his  action  of  trover  for  recovery  of  them,  as  being 
his  property.  The  verdict  then  submitted  the  question  to 
the  court,  whether  from  the  foregoing  circumstances,  the 
property  of  the  negroes  in  question  was  in  Wade^  who 
daimed  under  the  act  of  the  state  of  Georgia^  or  in  the 
defendant,  Barnwell^  who  held  under  the  original  pro- 
prietor ? 

Mr.  ffolmesy  for  the  plaintiff,  insisted,  that  the  property 
of  an  enemy  found  in  the  state  of  Georgia  during  the  war, 
after  the  declaration  of  independence,  by  die  jus  belli  be«> 
came  liable  to  seizure  and  confiscation  ;  and  that  the  su- 
preme authority  6f  the  state  had  by  an  act  declared  the 
same  to  be  confiscated,  and  directed  a  sale  for  die  use  and 
benefit  of  the  state,  at  which  sale,  Mr.  JVadej  or  those  un* 
der  whom  be  claimed,  were  bonajide  purchasers.  Altigher 
title  than  thi#,  he  said,  ^ould  not  well  be  submitted -to  die- 
consideration  of  a  couft  of  justice. 
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Wade  Mr,  Oesaussurcj  on  the  part  of  the  defendaat,  argue?^ 

B«rnweii.  that  the  contest  between  Great  Britain  and  America^  was  at 
first  a  dispute  between  two  great  parties  of  the  same  em- 
pire, ciKitending  for  rights  and  privileges  on  one  hand,  and 
for  the  supreme  and  uncontrolled  power  and  authoritjT  of 
the  mother  countr}^  on  the  other.  That  in  such  m  contest, 
the  right  of  property  remained  in  a  great  measure  unde« 
cided,  till  the  dispute  was  ended  and  a  treaty  made,  con» 
firming  the  rights  to  each  of  the  great  parties  so  engaged  ; 
and  this  ought  to  have  been  the  true  policy  both  of  Great 
Britain  and  America*  But  admitting  that  the  same  rules 
which  governed  foreign  nations  at  war,  were  applicable  to 
*  this  country  after  the  declaration  of  independence,  it  is  evi* 

dent  that  on  the  retaking  of  Georgia  b>'  the  British^  all  the 
property  taken  or  acquired  by  the  Americans  from  the  other 
party,  and  retaken  and  repossessed  again  by  the  original 
rattel,  chap.  o^Q^rSi  Jlagronte  belio^  reverted  absolutely  and  uncondi* 
G  "^book^  lionally,  in  the  original  proprietors  or  owners,  by  the  juM 
cbap.9.  postUmimum^zyf^W  known  and  acknowledged  part  of  the 

law  of  nations,  which  is  paramount  to  all  municipal  regula* 
tions.  By  this  law,  things  taken  by  the  enemy,  and  re« 
gained  by  the  former  owner,  are  restored  to  their  original 
state  and  condidon,  as  fully  and  completely,  as  if  they  had 
never  been  taken.  Upon  these  principles,  then,  he  con« 
tended,  that  upon  the  repossession  of  the  state  of  Geergim 
by  the  Britiahy  in  the  year  1778,  after  the  Americans  had 
been  nearly  all  driven  out  of  the  country,  Mr.  Knox  being 
then  a  British  subject,  and  regaining  possession  of  his  ne* 
groes,  acquired  an  absolute  right  to  them,  and  his  title  was 
as  fully  confirmed  to  him  as  if  they  had  never  gone  out  of 
his  possession.  That  the  act  of  Georgia^  and  sale  dm^ing 
the  heat  of  the  contest,  and  before  the  treaty  of  peace,  did 
not  alter  that  part  of  the  law  of  nations,  which  gave  Mr. 
Knox  this  right  of  repossessing  himself  of  his  property 
wherever  he  could  find  it  within  the  limits  of  Georgia^ 
after  the  British  got  possession  of  the  country*  It  was  a 
risk  which  the  purchaser  ran,  and  lie  must  now  take  the 
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consequences  of  it,  or  apply  to  the  legislature  of  Georgia      vr»ie 

W0 

for  redress.  Bai*nweii. 

The  judges  after  duly  considering  the  circumstances  of  the 
case  submitted  to  them  by  this  special  verdict,  were  unani- 
mously of  opinion,  that  the  judgment  should  be  rendered 
up  for  the  defendant  John  Barmv^U.  The  jus  postliminiuTny 
upon  which  this  case  turns,  and  by  virtue  of  which,  things 
taken  by  an  enemy  are  to  be  restored  to  their  former  state 
or  owners,  when  a  country  comes  again  under  the  power  of 
the  nation  to  which  it  formerly  belonged,  is  a  vely  important 
branch  of  the  law  of  nations,  and  is  founded  on  the  obliga- 
tion which  every  sovereign  or  state  is  under,  to  protect  the 
persons  and  goods  of  its  subjects  or  citizens  against  an 
enemy ;.  should  any  fortunate  event  bring  it  again  under 
such  sovereign  power,  he  is  bound  to  restore  them  to  their 
former  state,  and  to  give  back  the  eflects  to  the  owners  to 
whom  they  originally  belonged,  and  to  settle  every  thing  as 
they  were  before  they  fell  into  the  enemies  hands.  Hence  0^0.  hodk  3 
it  is,  therefore,  that  a  private  individual  acquires  a  right  to  Jr^^/ ^J^  3 
.  every  thing  which  belonged  to  him  before  they  were  taken  by  <^^*P-  ^*-  . 
an  enemy ^  as  soon  as  a  country  comes  again  under  the  power 
or  dominiop  of  the  sovereign  to  whom  he  is  a  subject,  or 
owes  allegiance.  This  postliminary  right  is  of  very  ancient 
origin,  and  seems  to  have  been  respected  by  all  nations, 
from  the  days  of  the  ancient  Greeks  and  Romans^  down  to 
the  present  day.  It  would  ill  become  a  young  people, 
therefore,  just  taking  their  rank  and  station  among  the  na« 
tions  of  the  world,  to  disregard  so  important  a  principle  of 
the  national  law.  And  however  we  may  be  disposed  to  re- 
spect the  acts  and  proceedings  of  our  sister  states,  as  muni- 
cipal regulations,  yet  whenever  they  come  in  contact  with, 
or  in  opposition  to,  the  governing  code  of  nations,  we  are 
'bound  to  say  they  must  give  way. 

Let  judgment  be  entered  for  defendant* 

Present)  Grxhke,  Watibs  and  Bax. 


1 
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£^l?J?l!o  WitLiAM  Shaw  ads.  Robert  M^Combs. 


iNirr(c<,1799. 


If  a  ▼enlict  is 


deUverrd    in      SLANDER.    This  was  a  case  tried  at  Cambridge,  in 
<m     Swidaif  which  the  jury  gave  1,000  dollars  daoaages. 

morhm|^  after  u     *   w  ?  -o 

the  expirstioii 
of  the  Iwcldh 

hooi-jitiavoid,      A  motion  was  made  for  a  new  trial*  and  by  consent  it 

^rt\   ground  ^^  argued  at  Charieston^  instead  of  CobanUa.     The  (mn# 

la^  *«g^abte  *^*P^  grounds  were,  1st.  Excessive  damages ;  and,  2d.  That 

mon*iaw  m  ™I  ^'^^  J^^^  ^^  "^^  deliver  in  their  verdict  until  Sunday  morning. 

im,  «fot  do-  There  was  another  ground,  to  wit.  misconduct  in  the   jury 

eft  tUei  juri-  m  eating  and  drinking  at  the  expense  oi  the  plaintiff,  after 

they  had  gone  out  to  conuder  of  their  verdict.     But  the 

ground  on  which  the  defendant  chiefly  relied,  was  the  second 

ground ;  that  the  verdict  was  not  delivered  into  court  until 

a  considerable  time  alter  the  hour  of  ad^umment ;  and  to 

substantiate  this  fact,  a  certificate  of  the  clerk  was  produced 

under  the  seal  of  the  court,  which  stated  that  the  vei^ict 

was  not  delivered  in  by  the  jury  until  some  time  on  Sunday 

momiog,  a  considerable  time  after  twelve  o'clock,  the  hour 

limited  by  law  for  the  conclusion  of  the  term. 

It  was  then  urged  in  support  of  the  motion,  that  thb  ver* 
diet  ought  to  be  set  aside,  on  this  ground  alone,  if  there  was 
no  other  to  support  die  motion  ;  that  the  act  of  the  legisla* 
ture  authorized  the  court  to  meet  at  Cambridge^  in  Ninety^ 
Six  district,  on  the  16th  days  of  April  and  November  in  esMch 
yean  and  to  set  ten  days,  or  until  the  business  of  the  court 
was  finished.  But  it  is  a  well  known  rule  of  the  common 
law,  that  the  Lord's  day,  commonly  called  Sunday^  is  not 
a  day  in  law,  dies  dominicus^  non  est  £es  juridicus  ;  conse* 
quendy,  all  temporal  business  transacted  on  tiiat  day,  is  null 
and  void,  as*  it  is  set  apart  by  our  holy  religion,  for  the 
worship  of  the  Almighty,  and  the  necessary  preparations  for 
thui  purpose.  The  court  it  was  said,  might  sit  till  the  last 
minute  of  the  twelfth  hour,  but  no  longer. 
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Tb^  ytfigft^  wiihoul  fiivlh^r  atgiuoeit^  ttt  hearag  any      -mttw 
said  on  the  oihcr  grcHmdft,  aei  tididi  the  verdict  tmd    M<^mto. 

ordered  a  new  trial  on  this  ground  alone. 

> 

Present,  Bueke,  Geiuke,  Watibs  and  Bat. 


WlUlAX  SwftYING  4MrUblt$  £seeUtom  of  J Ailia  StOBO.       CharieBMi 

ASSUMPSIT  for  the  use  and  occupation  of  a  house.         no  interest 

is  reaovenUe 
on   open    oc 


In  this  case,  the  jury  assessed  a  sum  for  the  annual  rent 


of  the  house  in  question,  but  allowed  no  interest  on  the  dif*  ^^^!*^n2i^ 
ierent  sums  so  fixed  for  the  rent  after  the  ezmration  of  each  qtwiftted  de- 

*  mandy  pren- 

year,  althou^  the  presiding  judge,  Waties,  charged  them  ous   to    the 
to  that  eflfect.  im?^  "^^  * 


,j«tt7- 


Thb  was  a  motion  for  a  new  trial,  on  the  ground,  that 
the  interest  was  recoverable  on  each  year's  rent,  after  it  be* 
came  due ;  and  also,  because  it  vras  a  finding  against  the 
direction  and  charge  of  the  judge. 

But  the  judges,  after  hearing  arguments,  refused  the  m6- 
tion,  observing,  that  this  was  an  unliquidated  demand,  and 
no  express  promise  to  pay  interest  after  the  end  of  each 
year,  was  proved.  That  it  was  a  matter  sounding  entirely 
in  damages,  which  were  not  ascert^ned  till  the  finding  of 
tiie  jury,  and  that  too  on  a  quantum  valebat ;  therefore  the 
principle  of  the  cases  in  the  English  books,  which  says  in- 
terest shall  be  allowed  on  all  liquidated  sums,  will  not  apply 
in  this  case ;  for  there  was  no  liquidation  here,  until  the 
finding  of  the  jury,  and  upon  this  principle  it  is,  that  juries 
have,  under  the  direction  of  the  courts  for  more  than  twenty 

Vol.  IL  O  ( 


J 


SS4 


CASES  DETERMINED,  ke. 


8Ur«k«     yon  |Mt,i«faaed  to  aOsw  interest  ofWD  an  opm  or  book 
St6ba       aoGoontt,  and  thk  demand  is  on  the  Mint  footing* 


Rule  for  a  new  trial  discharged* 

Present>  Bveks,  GatM  ks  and  Bat. 

JV*  B.  The  insialmmt  act  of  1788,  allowed  interest  on 
d/  judgments  which  were  not  recoverable,  odierwise  than 
by  five  annual  instalments*  But  rent  was  one  of  the  excep* 
dons  out  of  this  aet,  and  could  be  recovered  aceoidit^  to 
due  cotti^  of  law,  without  any  impedimcntt 


i 
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I 


•1 
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ARGUED  AND  DETBRMmSD     " 


ttf  THE 


CONSTmmONAL  COURT  OF  APPEAlA 


OF   THE 


STATE  OF  SOUTH  CAROLINA^ 


IN  THE  YEAR  1800. 


Ianuart  Court  of  Appeals^  180Q»  OuaietUn 

AT  the  meeting  of  this  courts  a  new  era  in  the  histoiy  of  Coiinty  eooits 
the  jurisprudence  of  this  countiy  commeneed.  At  the  last  Swth  Can- 
meeting  of  the  legislature  in  the  month  of  Decenber^  im-  ^i^^^ovH 
mediately  preceding  this  courts  the  county  court  system  ^tat^Sd?' 
which  had  prevailed  since  the  vear'l785.  in  South  Carolimu  <»*^  bountjr 

■  •      ,  '  which     wei'e, 

was  abolished  by  an  almost  unanimous  vote  of  both  bran-  erected  bix) 
ches  of  the  legislature ;  and  all  the  counties  in  those  parts  of 
the  state  where  county  courts  had  prevailed,  (for  the  lower 
part  of  the  state  never  had  them,)  were  by  an  act  of  the  le- 
gislature, erected  into  districts,  and  supreme  courts  of  judi- 
cature  were  established  in  each ;  and  sonde  new  districts 
were  created  out  of  the  lower  <]U visions  of  the  country^ 
where  the  county  courts  had  never  been  cstabliahed  i  min 
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king  in  all  twoity^igiit  districts.    TiMe  dturios  wtre 
divided  into  drcuitii  «Dd  one  of  the  supreme  cowt  judgMi 
was  authorized  and  requirsd,  to  ride  one  of  dioee  ciftuitSt 
and  hold  the  courts  twice  in  cver7  year;  widi  liberty  to  the 
parties  in  all  cases,  to  appeal  from  die  decisions  in  the  district 
courts  on  each  cbcutt,  to  the  constimdooal  court  of  appeals 
held  at  Cohmhia^  by  all  the  common  law  jodges,  the  week 
next  after  the  cofM^lttion  of  the  circ^it  courts,  for  the  pur- 
pose of  hearing  all  points  of  law,  arising  in  die  upper  part 
of  the  country  ;  from  whence  they  adjourn  to  Ckarlestony 
to  hear  and  determine  all  law  questions,  arising  in  the 
lower  divi^pii  of  tb^  slate.    JBy  this  arrao^^fija^nt  of  the  ju- 
dicial  system  of  South  Carolina^  it  was  placed  nearly  on  the 
footing  of  the  Nisi  Prim  system  of  the  courts  of  Great 
Britain  ;  as  the  judges  on  each  of  our  circuits,  have  the 
same  powers  .which  the  puisne  judges  in  fygland  have  on 
their  circuits,  through  the  different  shires  or  counties  in  that 
kingdom,  and  the  meeting  of  the  judges  in  the  constittt- 
iional  court  of  appeals,  immediately  after  the  conclusion  of 
the  circuits,  for  the  puipose  of  hearing  and  determining  all 
law  points,  arising  in  the  circiut  courts,  may  be  assimilated 
to  the  meeting  of  the  judges  at  Wutmhuter  HaU^  to  hear 
and  determine  all  law  points,  coming  up  from  every  part  of 
.  the  kingdom,  to  be  argued  there.    It  will  easily  be  aeen, 
that  this  alteration  and  accumulation  of  courts  of  justice 
in  the  state,  must  add  greatly  to  the  duties  of  the  supreme 
iVoaddit^oh^  court  judges,  sufficiently  arduous  before.     In  order  to  alle- 
%e^^Qouri  of  ^^^^  ^^  heavy  burthen  imposed  on  them  by  this  new  n^gur 
de'^dT^'^  ktion,  the  le^slature  made  provision  for  two  additional 
room  of  uto  **^"*"*^'^  ^*^  judges,  increasing  the  number  on  the  bench  to 
Jiufkc.     ^.six,  instead  of  four  ;  and  as  judge  Burkb  had  just  been 
thuicetion      |)romoted  to  the  chancery  bench,  the  lepslature  went  into 
Mam  Jihtim^  the  election  of  three  new  judges,  one  in  the  room  of  judge 
jiamm^wid  Burke,  and  two  additional  ones,  when  William  Jobnsok, 
X«w#  Treze-  ^„q^  ^^^  ^f  ^  judges  of  the  supreme  court  of  the  United 
States^)  Ephraim  Ramsat  and  Lewis  TaEzETAirri  (bodl 
sbce  deceased,)  were  deeted  lo  fill  diose  seats* 


»  « ,  « • 


tr 
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:  Af%  rotting  qf  fhiAOnift)  diertC»rc»  WluUn  Jom- 
«M  awl  bswii  TftUiByiKirr,  100k  their  senU  m  judg^ 
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*    •  , 


LiwieiNCE  Campbkli  ag(6nH  Jooir  Wiliiaksok. 


CharletWi 


CA$£  on  a  pdky  of  insHraace. 

Thi^  was  an  aiition  on  a  policy  of  insurance  effected  on  ing  fi!^^ 
die  Mg  i?ui«f  tfp .  From  the  fapcre  produced,  it  appeared  S^  ^^^JJ]^ 
ibai  tliia  farigamine  waa  bound  to  Su  VincenU  orBartadoea^  andeompeiied 
but  her  clearances  were  all  for  Surinam*  She  had  as  pait  for  anoite 
of  her  cargo  Mvti  stores  and  contrabnad  articles  of  war  on  ^!^whi?e  wt 
board*  all  which  were  known  to  the  underwriters,  who  re*  Jj  Ae  "SIS 
%f^<A  a  prea^ium  of  acventeen  and  a  half  per  cent.  tcrAicA  ^j^'^eST* 
W9€red  alt  riska^    On  her  voyage  she  met  with  a  gale  of  ^«nnotexon. 

•  ^  entte  the  nn- 

frkidt  which  obliged  her  to  be»  away  f^r  Antigua^  where  derwnten. 
she  was  captured,  and  vessel  and  cargo  condemned  as  law-  of  the  muter 
Uv^wi.    .        .;  I,  good  1^ 

On  the  trial,  the  cj^tain's  protest  was  produced,  by  which  Si^taoS* 
it  appeared  that  she  had  been  compelled  by  this  sale  of  ^'^•ihef^i'Wi 
Wind  to  bear  away  for  AnuguQy  where  she  was  met  with  and  Yevei  to  hew 
captured  by  an  surmed  British  priyateer  called  the  I/misa  plrt  from  h^ 
Bfkl^er^  who  carried  her  into  the  port  of  St.  y^hns^  where  ^HumiI 
she  was  condemned..  l:S«iJ?S^ 

.  The  condemnation  was  also  produced^  under  the  seal  of  «»p<"^  an^ 
die  vice-adaftiral^  court  of  Aniigua^  from  which  it  appeared  ^^^  ^.  ^^^o- 
thai  tbe  brig  Stm^U  and  cargo  had  been  condemned  gene^  el^  aitet^ 
raUif  Of  ktwft/iprize^  but  np  particular  or  special  circum*  intended  fbr 
stateea  were  set  fofth  as  die  grounds  6f  condemnation.  %  ^''^  ^ 


The  oslftfi' 
dsBoe  neeeMiy  to  iliev  the  captors  It  the  iNTOCe^sftae  matter  asd  raatuiets.  though  ths 
eoftdcmnari«i  afterwardt  h  ondenfadble  eorrobontbg  efldeaee  of  (he  faot 
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CampbeU  ^o/m  M.  Dooiif  a  broker  in  QuwIesUnty  wt»  pradooed^ 
.  wniUtinsoii.  ^o  proved  that  before  the  ituurudce  was  eflbcced,  he  shew* 
ed  the  manifest  of  the  cargo  to  the  underwritm,  which  coiv* 
tained  the  warlike  stores,  See.  and  that  they  were  insured  at 
seventeen  and  a  half  per  cent,  which  covered  all  risks.  The 
paper  containing  the  manifest  of  the  cargo,  also  stated,  that 
the  RuBfeU  was  to  sail  over  the  bar  in  company  with  the 
British  armed  ship  the  y<me^  bound  also  to  St.  Vincents^  and 
that  the  captains  had  agreed  to  keep  company  together. 

For  defendant)  several  grounds  were  taken  ofi  the  trial 
before  the  jury.  1st.  That  the  grounds  on  which  die  ves* 
sel  and  cargo  had  been  condemned,  had  not  been  set  forth 
in  the  condemnation ;  that  the  reasons  might  have  appear- 
ed to  the  underwriters,  in  order  to  liave  enabled  them  to  go 
over  against  the  British  goveiUment,  in  'case  of  an  uiiwar* 
rantable  oondemnation  ;  which,  it  was  alleged,  it  was  the 
duty  of  the  plaintiff  to  have  done.  :      ' 

Sdly.  That  there  was  ^n  unnecessary  deviation  on  the" 
voyage,  by  the  captain  going  out  of  his  tme  course-;  and 
that  the^captain's  protest  alone  was  not  sufficient  evidence 
to  shew  that  the  ship  was  obliged  to  go  out  of  her  true* 
course ;  he  should  have  been  ei^amined  and  cross-examined 
on  that  sul^ject. 

And,  3dly.  That  she  ought  to  have  kept  company  with 
the  ship  Jant^  who  would  have  protected  her  against  pri- 
vateers. 

'  In  reply,  it  was  urged,  *  in  favour  of  the  plaintiff,  that 
wherever  there  was  a  condemnation  on  general  prmciples, 
as  in  the  present  case,  it  was^conclusive  against  sdl  the  woild  ;- 
that  the  ship  and  goods  were  enemies  property,  or  had  con«- 
traband  of  war  on  board ;  that  the  insured  were  under  no 
obligation  to  produce  any  other  document  than  the  con« 
demnation,  to  entitle  them  to  a  recovery,  and  that  if  the  un-  - 
derwriters  wished  for  further  infofrmadon  for  their  owha 
satisfaction,  it  was  their  duty  to  have  procured  it ;  diat  tbe . 
insured  have  a  right  to  abandon  in  every  case  of  capture, 
because  then  the  object  of  the  voyage  is  defeated,  and  this 
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^as  proved  bodi  by  the  protest  and  the  condefkiiiation  ;  and     Campbeir 
as  to  the  deviatton,  that  was  unavoidable,  owing  to  a  heavy   wnifemsoh. 
gale  of  wmd,  as  appeared  by  the  protest  of  the  master  and    ^'•^'v^^ 
mariners ;  consequently,  it  was  one  of  the  risks  insured 
against,  and  that  this  protest  of  the  captain  'and  marineis 
Was  the  best  evidence  of  that  necessitj'.  i 

In  charging  the  jury,  the  presiding  judge  (Bat)  tdl& 
them,  that  wherever  a  vessel  and  cargdis  condemned  by  the 
decree  or  sentence  of  a  foreign  court  of  admiralty  generally, 
as  lawful  prizcy  or  as  enemies  property^  it  was  conclusive  parjb,  350. 
against  all  the  world ;  that  the  mutual  intercourse  of  na-  ^^^^^^^^*'^^ 
tion^  made  it  necessary  that  this  faith  and  credit  should 
be  given  to  foreign  tribunals*  But  that  if  decrees  were 
made  or  given  upon  municipal  regulations  only,  or  upo& 

doubtful  or  ambiguous  principles,  or  upon  principles  totally 

• 

unsupported  by  the  law  of  nations,  in  such  cases  die  parties 
might  go  into  the  merits,  and  shew  that  thegobds  were  not 
lawful  prize,  or  enemies  property.  With  inspect  to  the  dei 
viation  in  this  case,  he  said,  that  was  a  fact^for  the  cdiisi- 
deration  of  the  jury  ;  that  if  there  was  a  wilful  deviation 
in  the  course  of  the  voyage,  it  would  vitiate  the  policy  ;  but 
if  a  deviation  is  occasioned  by  stress  of  weather,  then  it  was 
within  the  risk  of  the  policy.  That  the  protest  of  the  mas- 
ter and  mariners  was  before  them,  and  from  this  it  appeared 
they  were  obliged  to  bear  away  for  Antigua*  An  objection 
ifad  been  taken  to  this  protest,  as  not  the  highest  evidence ; 
but,  for  his  part,  he  cOiild  not  well  see  diat  higher  evidence 
could  be  procured  than  that  of  the  master  and  mariners,  of 
a  casualty  or  event  happening  on  the  high  seasy  where  none 
iiit  themselves  could  possibly  witness  the  passing  scenes  or 
disasters  which  ships  were  liable  to  from  storms  and  tem- 
pests. And  when  it  is  recollected  also,  that  these  protests^ 
are  always  made  at  the  first  port  the  vessel  arrives  at,  after 
distresses  of  this  nature  happen,  and  while  all  the  drcum* 
stances  are  fresh  in  the  recollections  of  all  on  board,  and  be* 
fore  they  could  be  Umpered  with  by  either  of  Hie  pardes 
IQterested  in  the  event }  it  had  always  appeared  to  him. 
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CiiB^Ml  therefore,  as  dctcnriag  the  hii^iett  crtdiu  Beeidetf  itwae 
WttiiamHMk  A  •ea  inatrumenti  not  foonded  on  municipal  bw,  but  recaiv- 
ed  by  the  general  conaent  of  all  eonunerQial  national  bom 
the  neoeuity  of  die  case }  and  the  more  especially,  as  maa> 
tera  and  marinera  are  transient  persons,  shifting  and  chang- 
ing from  one  part  of  the  world  to  another,  in  such  a  manner 
as  to  make  it  extremely  difficult,  if  practicable  at  all,  to  gel 
their  ejcaminations  after  they  separate,  one  going  to  one  part 
of  the  woiid^  and  odiers  to  another,  &c« 

The  jury  redred,  and  soon  after  returned  with  their  ver- 
dict for  the  amount  of  die  plaintiff's  demand*  ^ ;. 

And  now  a  new  trial  was  moved  for,  on  the  groui^d  of 
misdirecdon  of  the  judge  who  tried  the  eausc^  and  as  a 
finding  against  law. 

Upon  this  argument,  neatly  all^  the  grounds  which  had 
been  taken  on  the  trial  were  again  urged  by  the  counsel  on 
both  sides,  and  some  new  ones  introduced^  which  had  not 
been  pressed  on  the  trial  particularly. 

1st*  That  the  Russell  was  to  sail  in  company  with  die 
ship  Jane  over  the  bar,  and  to  keep  under  her  convoy  during 
die  voyage. 

2d.  That  an  the  papers  had  not  been  prodncedt  wlucb 
ahould  have  been  shewn  on  the  triaL 

On  the  £nit  point  it  waa  contended,  that  this  represeiit% 
douof  the  RusselPs sailing  in  company  widi  the  ship  Jms^ 
was  tantamount  to  a  warranty  for  sailing  with  convoy*  whichi 
if  not  coaoj^d  wid^  vitiates  the  policy  j  and  that  die  mean» 
jog  of  sailing  with  convoy,  means  sauling  all  the  way  with 
convoy ;  and  that  if  the  Russell  had  sailed  all  die  way  with 
the  British  ship  jfims  to  Su  Vincenis^  she  would  have  been 
protected ;  the  captain  of  the  armed  ship  yane  would  have 
shewn  that  the  clearances  for  Surkuon  were  only  intended 
to  protect  her  from  French  cruiseri,  and  diat  her  rea)  plA(9 
of  destinauon  was  a  British  port,  which  could  not  ^p|)ear  at 
JbttiguOf  where  she  was  oondespned,  » 

I 


J 


I 
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On  the  second  ground  it  was  strenuously  urged,  that  the  Cunpbett 
protest  was  not  sufficient  evidence  of  the  necessity  of  the  witiuunwn. 
deviation  from  the  true  course  of  the  voyage,  and  that  cvca 
if  it  was,  all  the  papers  and  proceedings  in  the  vice-ad  mirahy 
court  of  Antigua  were  not  produced,  as  one  of  the  articles 
of  the  treaty  with  Great  Britain  stipulates,  that  copies  of  all 
papers  and  proceedings  in  the  vice-admiralty  courts  shall  be 
furnished,  when  required ;  whereas  nothing  was  produced 
upon  the  trial  but  the  protest  and  condemnation,  without 
any  other  document ;  that  the  captain  had  been  very  oeglir 
gent  in  this  particular  ;  he  was  the  agent  for  the  owners  or 
insured,  and  they  are  answerable  for  his  omissions  apd  ne* 
gleets. 

For  the  plaintiff,  in  reply,  against  the  motion,  it  was  said, 
tfhat  admitting  that  the  representation  of  the  insured  amount^ 
ed  to  a  warranty  to  sail  with  convoy,  yet  if  the  protest  of 
t!he  captain  and  mariners  was  evidence,  the  matter  contain* 
ed  in  it  was  of  full  answer  to  this  part  of  the  argument,  as 
from  this  it  appears  they  were  compelled  by  stress  of  w;ea« 
ther  to  bear  away  for  Antigua* 

That  as  to  the  ground  respecting  the  omission  to  produce 
papers,  all  that  were  necessary  had  been  produced.  Here^ 
h  was  argued,  diat  the  insured  was  under  no  obligation  to 
produce  even  a  condemnation ;  that  it  bad  been  determined 
in  many  cases,  and  by  some  recent  ones  in  this  court,  par<^ 
ticularly  before  Mr.  Justice  Waties,  that  it  was  sufficient 
to  prove  the  capture,  for  then  the  insunsd  had  a  right  to 
abandon,  as  the  object  of  the  voyage  was  then  defeiued,  and 
xthen  the  underwriters  became  liable ;  that  the  protest  wai^. 
full  upon  thi3  point,  as  to  the  capture  by  the  privateer  Louisa 
BridgeTy  and  the  carrying  in  of  the  Russell  into  the  port  of 
St*  John's  ;  but  the  plaintiff  had  gone  further  in  this  case, 
and  proved  both  capture  and  condenmation.  With  respeet 
to  the  papers  alluded  to  in  the  article  in  the  British  treaq^, 
they  were  only  necessary  in  case  of  appeals,  and  it  was  for 

Vot.  ir.  If  k 
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Campbell     diat  purpose  that  copies  of  all  proceedings  were  to  be  fsr^ 
WiUuioson.   nished,  wheo  required.     If  the  underwriters  wanted  theo^ 
ic  was  their  duty,  not  the  plaintiff's,  to  apply  for  them* 

The  Judges,  after  considering  this  case,  were  unanimous 
in  opinion,  that  there  should  be  no  new  trial. 

The  opinion  of  the  court  was  delivered  by  Mr*  Justice 
loHNSON,  to  the  following  effect : 

That  upon  the  first  ground  taken,  (hat  of  misdirecuon,  tt 
did  not  appear  to  this  court  there  had  been  any  on  the  part 
of  the  presiding  judge,  in  charging  the  juiy  on  the  trial  in 
the  district  court.  All  the  writers  on  the  law  of  insurance 
agree  in  opinion,  that  if  a  decree  of  a  foreign  court  of  ad- 
])iiralty  condemn  a  ship  or  cargo  as  lawful  prbx^  or  as  the 
property  of  an  enemy ^  generally^  without  assigning  any  rea*^ 
sons,  the  law  of  nations  will  presume  they  have  gone  upoa 
just  and  proper  grounds,  and  it  is  conclusive  and  binding  oi^ 
^1  the  world,  and  never  after  can  be  called  in  question  by 
any  of  the  parties  interested.     They  are  bound  by  it. 

As  to  the  evidence  of  the  protest  made  by  the  master  and 
mariners,  (o  shew  the  necessity  of  bearing  away  for  Asntigua^ 
which  is  ^issigned  as  a  justifipation  for  the  deviation  in  this 
case^  it  has  always  been  allowed  in  our  courts,  as  proper  tes* 
Qmony  of  any  majtter  or  thing  happening  on  the  high  seas, 
to  go  to  a  jury  ;  or  as  proof  of  the  loss  of  ship  or  cargo  \ 
and  indeed  it  would  be  of  infinite  loss  to  individuals,  as  well 
as  productive  of  much  injury  to  commerce,  if  it  were  other- 
wise. I'he  reasons  given  by  the  judge,  in  his  charge  to  the 
jury,  are  strong  and  conclusive  in  point,  and  perfectly  pon-» 
sonant  to  the  law  and  practice  of  this  country.  And  al- 
fhough  there  i^  a  dictum  of  Lord  Chief  Justice  De  Grey% 
in  1  £ap*  143,  144.  which  seems  to  doubt  on  this  point,  on  a 
loss  happening  in  a  port  or  place  where  other  witnesses 
could  prove  the  loss  as  well  as  the  master  and  mariners  s 
yet  it  does  not  seem  tp  militate  against  the  great  principle, 
^s  to  accidents  and  disasters  at  sea,  where  none  can  fitness 
them  but  those  on  board. 
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With  respect  to  the  new  grounds  taken  on  this  argument,     c»mpbeil 

• 

Vrhich  were  not  pressed  on  the  trial,  the  first  was  the  not  -^mj^i^goo. 
keeping  tomponjr  With  die  convoy.  In  all  cases  of  this  kind,  ^^i^v^^ 
where  ships  are  warranted  to  ssul  and  keep  company  with 
convey,  it  ier  iriways  understood  to  be  where  it  fi  practicable  park,  d4s. 
to  keep  company  with  the  convoy ;  but  storms  and  teriipesti  ^^g^ 
mre  exceptions  out  of  this  rule,  founded  ht  nature^  argainst 
which  no  contract,  either  express  or  implied,  can  protect  si 
man.  This  storm  happened  at  sea,  and  compelled  the  cap*. . . 
kikn  to  bear  away  for  Antigua^  from  necessity  ;  there  is  no 
doubt,  therefore,  bat  a  deviation  under  such  circumstances 
Va^  excusable.  The  last  additional  ground  was  the  non- 
t)roduction  of  papers  ;  and  here  it  appeared  to  the  court, 
that  the  plaintiff  had  produced  all  he  was  bound  to  produce 
bn  the  trial,  in  order  to  entitle  him  to  a  recovery ;  for  he  had 
produced  the  protest  of  the  master  and  mariners  to  prove 
(he  capture,  after  he  had  been  compelled  by  stress  of  weather 
to  bear  away ;  and  the  condemnation  in  the  vice-admiralty 
tourt  after  the  capture,  which,  in  strictness  of  law,  was  per^ 
haps  more  than  he  was  bound  to  do.  For  it  is  well  known, 
and  has  been  often  determined,  (and  very  frequently  in  this 
court,)  that  the  ikisured  had  a  right  to  abandon  on  the  cap- 
lure  ;  and  the  interference  afterwards  of  the  captain  or  mas- 
ter is  considered  as  a  benefit  intended  to  the  insurers.  He 
is  then  considered  as  their  agent,  and  even  barratry  or  mis- 
conduct afterwards  is  chargeable  on  the  underwriters^  withixi 
tfie  true  intent  and  meaning  of  the  policy. 

Rule  for  new  trial  discharged. 


Present,  Bat,  Johnson  and  Trezevani*. 


244  CASES  DETERMINED  IN  THE  STATE 


v/  r«- 


CbayhUon  Pl£RC£  BUTLtR  aMtflSt  B^JAMIH  BaILT. 

m 

0 

Taxes  due  to       RULE  on  gheiiiF  to  shew  cause  why  he  should  .not  pujr 

the  stHie  art  iit.fii  ••        i-  ^i_         i         jr 

to  i>e  paid  in  over  oioDeys  he  had  in  his  hfuidS)  ansmg  irom  the  sales  oc 
^r^pHvate**  defendant's  estate,  towards  satisfaction  of  a  judgmeothc 
t^!!L'\  "^{^a  l»d  against  the  defendant. 

"which    is  pa-  , 

nunount     to 

«Tery    oUier       The  Attorney ^enerolj  on  behalf  of  the  sheriff,  shewtf 

demand  what-  ,  "^  .       i        i      ./.^    i 

ever.  And  cause  and  claimed  the  moneys  m  the  sherifrs  hands  on  be- 
does  not  make  half  of  the  State,  for  the  arrears  of  several  yeal^'  taxes  due 
^JlTTg^i!  from  defendant,  amounting  to  22QL  Ss.  9d.  sterling,  on  the 

^lerariwTau  8**^^°^  '^'  *®  *^^^  ^^  *  P"^*"  ^^^  ^^  defendant's  estats^ 
he  is  liable  to  ||Q(]  iQust  be  paid  in  preference  to  all  private  individuals ;  he 

be  doubly  tax-  '  . 

ed,  and  his  es-  quoted  the  act  for  regulating  the  duty  of  collectors  and  as- 

tale  is    liable  -  o  i  •      ^^»  i  •  i^    /#  •  -,' 

for  the  whole  sesfiors  Of  taxes,  &c«  passed  in  1788,  which  ^^  imposes  dou- 
o^t  e  ou  e  4t  ^Yq  taxes  on  all  peftons,  who  should  refuse  or  neglect  to 
^  make  a  due  returf),  on  oath,  of  all  their  taxable  property ; 
*^  aiui  authorizes  the  assessors  to  make  the  said  assessments 
^^  according  to  their  judgments,  and  the  best  information 
"  they  can  get  of  a  defaulter's  property,"  That  the  defend- 
ant, Mr*  iailif^  had  been  a  defaulter  for  many  years,  and 
had  neglected  to  make  a  return  of  his  taxable  property,  until 
his  arrears  ran  up  to  110/.  4$,  4  1-2^/.  when  the  assessors 
doubled  that  sum  to  280/.  89.  9dm  agreeable  to  the  terms  of 
the  act ;  for  which  sum,  the  collector  of  the  district  issued 
his  warrant  under  his  hand  and  seal,  which  was  lodged 
with  the  sheriff  for  collection  district.  The  sheriff  had, 
however,  seized  and  sold  the  property  of  defendant  in  the 
mean  time  under  Major  Butler^s  execution,  and  had  the 
money  in  his  hands,  so  that  the  question  was,  whether  the 
state,  or  the  plaintiff.  Major  Butkr^  should  have  the  money* 

The  Attorneys-General  contended,  that  the  state  had  a 
lien  on  a  man's  property  for  the  payment  of  taxes,  para- 
mount to  any  other  claims  whatever,  or  demands  of  any  pri- 


W>J    -,  ■■. 
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vate  individual  whomsoever.  That  it  was  the  price  of  pro- 
tection, which  originated  in  the  very  nature  of  the  social 
compact,  and  without  which,  government  could  not  subsist 
a  moment ;  withdraw  that  support  and  government  was  at 
cm  end*  It  was,  therefore,  upon  these  principles,  thatthe 
state  claimed  a  preference  for  taxes  to  all  claims  or  de« 
saands  whatever. 


r.  Hunt^  for  the  defendant,  argued,  that  admitting  that 
t's  property  was  bound  in  the  first  instance  for  the 
)>aymenl^f  taxes,  it  could  be  only  for  one  year ;  as  the  tax 
collectors  were  bound  to  settle  with  the  treasury  annually, 
.under  a  penalty  of  300/.  sterling.  That  the  tax  collectors 
were  appointed  under  the  authority  of  the  state,  and  were  to 
be  considered  as  its  oflEicers,  and  they  were  punishable  for 
neglect  of  duty,  in  not  selling  the  defendant's  property  an- 
nually, or  so  much  thereof  as  wa^  sufficient  to  pay  off  the 
taxes  every  year ;  otherwise  purchasers  and  creditors  might 
be  deceived  by  an  indefinite  lien  on  a  man's  property  for  any 
length  of  rime,  and  that,  too,  to  an  amount  that  cannot  be 
well  calculated  upon.  That  the  ^arrears  of  taxes  in  this 
case  were  for  a  number  of  years  back,  and  a  great  part  of 
them  were  due  on  property  which  the  defendant  had  since 
sold  and  disposed  of;  and  it  would  be  very  hard  indeed,  to 
make  the  little  pittance  he  had  left,  liable  for  the  whole  of 
those  arrears  ;  at  all  events,  he  said,  it  should  be  made  lia- 
ble only  for  a  just  and  due  proportion  of  the  property  the 
sheriff  bad  sold*  He  further  argued,  that  even  admitting 
that  the  lien  had  an  indefinite  retrospeaive  operation,  and 
that  the  portion  of  defendant's  estate  left  was  considered  as 
liable,  it  should  not  be  construed  so  as  to  make  the  estate 
chargeable  with  more  than  the  sum  really  due,  1 10/  4tf.  4  U2d» 
That  the  double  tax  was  only  intended  as  a  penalty  on  de* 
faulters,  in  not  making  their  returns  agreeably  to  law  ;  and 
that  like  every  other  penalty,  it  should  be  discharged  upon 
the  performance  of  the  condition  annexed  to  it,  which  he 
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Butior       said,  in  the  present  case,  would  be  the  payment  Of  the  sum 
Baiiv.        actually  due,  and  any  expenses  which  had  accrued* 

Mr.  Gaillard^  also  for  the  defendant,  observed,  that  what 
strengthened  the  conetroction  given  by  his  coBeague,  of  the 
lien  not  binding  longer  dian  one  year,  was,  that  the  tax  biHs 
of  this  state  were  passed  annually  at  eveiy  session  m£  the 
legislature,  and  were  intended  to  operate  only  for  one  year, 
and  that  the  tax  colkctors  were  in  duty  bound  to  compel 
payment,  and  setde  with  the  treasury  eveiy  year  ;  and  it 
Would  be  wrong  to  permit  the  state  to  take  advantage  of 
the  laches  of  its  ovns  officers,  to  the  prejudice  of  bona  JiJk 
purchasers  and  creditors  ;  they  ought  to  be  made  liable  out 
of  their  own  esutes  for  their  omissions  or  neglects,  and  the 
de  Sciences  of  taxes  made  good  from  them  ;  that  this  kind 
of  secret  indefinite  lien  on  all  a  num's  property,  might,  if 
once  established,  be  very  .dangerous  to  the  community ;  as 
by  that  means,  a  tax  collector  may  take  away  the  property 
of  a  judgmept  creditor,  at  the  moment  when  he  was  about 
to  n*ap  the  fruit  of  his  execution  ;  when  by  due  and  reason* 
able  diligence  before,  the  taxes  might  have  been  coUectedp 
or  probably  there  might  still  be  property  left,  which  mig^t 
be  found  out  by  due  diligence  ;  and  what  made  the  incon* 
venience  of  purchasers  and  creditors  greater,  was,  that  there 
was  no  public  office  established  where  creditors  or  purcha* 
sers  could  get  the  neeessaiy  information. 

The  Attornctf'Gtneral^  \n  reply.  There  is  nothing  in  the 
tax  act,  or  any  other  act  or  law  whatever,  which  limits  the 
lien  for  taxes  to  one  year  only  ;  this  lien,  therefore,  from  the 
verj'  nature  of  it,  must  be  indefinite,  or  in  other  words,  it 
must  remain  until paid^  as  long  as  there  is  any  thing  to  pay 
with  ;  the  limitation  act,  however  it  may  run  against  indi- 
viduals, will  never  run  against  the  rights  of  the  state*  It  is 
true,  that  what  is  called  the  tax  bill  for  the  supplies  of  die 
state,  is  passed  annually,  but  this  annual  tax  bill  only  fixes  the 
qtumtum^  and  on  what  species  of  property  the  taxes  shall  be 
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nised*  The  general  tax  act  of  1788,  regulates  the  mode  Butter 
and  manner  of  making  the  assessments  and  collections  of  p^;', 
the  taxes,  and  this  is  a  permanent  law  which  comes  in  aid 
of  the  fundamental  principles  of  government,  and  declares 
how  and  in  what  manner,  all  persons  concerned  in  the  lay- 
ing on,  and  getting  in  the  taxes,  are  to  be  chosen  and  ap» 
pointed,  and  how  their  conduct  is  to  be  regulated ;  and  also 
the  mode  and  manner  of  making  the  returns  of  taxable  pro* 
perty  to  the  collectors,  and  in  general  regulates  the  princi* 
pies  by  which  all  future  taxes  are  to  be  collected,  and  the 
conduct  of  the  officers  are  to  be  governed  :  but  this  act 
fixes  or  lays  on  no  tax  on  any  property  whatever ;  it  only 
regulates  the  general  principles  of  apportioning,  coUecting 
and  bringing  into  the  treasury,  those  contributions  which 
every  man  was  previously  bound  to  pay,  for  the  support  of 
the  government  of  the  country  under  which  he  lives,  and  is 
protected.  By  the  mode  established  by  the  general  tax 
law,  the  assessment  is  made  on  the  whole  of  a  man's  estate, 
real  and  personal,  on  the  aggregate,  and  n6t  on  each  par- 
ticular part  of  it*  It  would  be  very  inconvenient,  if  not  en* 
tirely  impracticable  for  tke  assessors  and  tax  collectors,  to  be 
riding  over  the  state,  hunting  out  every  particular  specific 
portion  of  a  man^s  real  and  personal  estate,  which  might 
from  time  to  time  he  liable  to  taxation,  in  order  to  fix  an 
assessment  on  each  part ;  hence  it  must  be  evident,  that  the 
assessment  must  be  on  the  whole  or  aggregate  ;  and  hence 
it  results,  that  the  whole  or  aiiy  part  which  can  be  most  con« 
veniendy  found,  or  come  at,  must  be  liable  for  the  whole 
amount  due.  As  to  the  inconvenience,  which  it  was  said 
purchasers  or  creditors  mig^t  be  subjected  to,  this  might 
easily  be  removed,  by  gqbg  to  the  tax  office,  or  the  treasury 
or  comptroller's  office  ;  m  all  which,  they  might  easily  sa- 
tisfy themselves  whether  a  man's  taxes  have  been  paid  oflT 
or  not,  and  if  they  did  not  take  that  trouble,  it  was  theiv 
own  fault.  That  with  respect  to  the  tax  collectors  not  do* 
ing  their  duty,  they  might  either  be  made  liable  by  a  suit  oi| 
•the  behalf  of  the  state,  on  their  bonds,  or  any  private  indi- 
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BuUer  vidual  might  have  his  private  remedy  by  a  epecial  action  cm 
B«.iiV.  ^  czse^  for  any  damages  he  might  suffer  by  their  neglects 
or  omissions.  But  their  laches  in  not  performing  their  du- 
ties, was  not  to  deprive  the  state  of  this  high  prerogative 
right  of  doing  itself  justice,  whenever  an  opportunity  pre- 
sented  it  for  that  purpose.  That  so  transcendant  was  this 
right,  that  neither  length  of  time,  nor  the  act  of  parties,  can 
ever  bar  it  of  so  high  and  necessary  a  power.  He  further 
contended,  that  the  double  tax  for  neglect  of  making  a  due 
return,  imposed  by  the  act  of  1788,  could  not  be  construed 
as  a  penalty,  defeasible  on  the  paying  what  was  originally 
due  ;  but  an  increased  tax,  which  becomes  absolutely  and 
unconditionally  due  and  payable,  after  the  day  Umited  by 
law,  for  making  the  necessary  return.  It  was  like  a  fine 
imposed  on  refractory  citizens,  for  doing,  or  not  doings 
what  the  law  prohibits  or  enjoins  ;  and  the  policy  of  this* 
law  was  wise  in  itself,  as  it  was  easy  to  see,  that  it  might 
frequently  happen,  that  many  designing  citizens  would  con-, 
ceal  their  property  for  a  long  time  before  they  made  a  pron 
per  return  on  oath,  and  then  at  last,  only  pay  what  they 
ought  annually  to  have  done ;  by  which  means,  the  revenue 
of  the  state  might  frequently  fall  short  of  the  exigencies  of 
the  government.  I'his  part  of  the  act  was  to  compel  every 
man  to  come  forward  once  a  year,  honestly  and  fairly  to 
bear  and  pay  his  proportion  of  the  public  burthen,  what- 
ever it  might  be,  more  or  less  ;  that  they  mig^t  not  fall  par- 
tially, on  the  punctual  part  .of  the  community,  but  on  all 
without  distinction,  agreeably  to  the  property  he  possessed* 
That  this  had  been  found  from  experienc6,''to  be  one  of  the 
best  clauses  in  the  act,  as  it  had  a  tendency  to  enforce  it<^ 
self,  by  the  nature  and  certainty  of  the  penalty,  that  hung 
over  every  delinquent's  head,  and  if  he  incurred  it,  he  had 
himself  to  blame,  and  what  made  it  the  more  efficacious 
was,  that  there  was  no  defeasible  clause  in  it,  or  power  given 
to  the  courts  of  justice,  or  any  of  the  public  functionaries  to 
remit  a  dollar  of  it ;  the  collectors  under  a  large  pena}^ 
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were  bound  to  pay  it  into  the  treasury,  and  nothing  could       Butler 
draw  it  out,  but  a  puUic  law  of  the  state.  Balif. 

The  judges  were  unanimous  in  this  case,  and  delivered 
their  opinions  separatim^  at  considerable  length ;  but  when 
condensed,  they  were  to  the  following  effect : 

That  the  soil  of  every  country,  and  all  the  property  of  the 
inhabitants  thereof,  by  the  nature  of  the  social  compact, 
and  the  fundamental  principles  of  every  well  regulatevi  go* 
vemment  stood  pledged,  and  were  liable  for  the  support  and 
defence  of  the  state,  andits  government,  to  the  extent  which 
might  be  necessaty  for  iiuch  defence  and  protection  ;  and 
without  such  aid  and  assistance,  the  government  could  not 
be  maintained  and  kept  up,  nor  the  state  protected*  In  re- 
turn for  which,  the  government  on  its  part,  was  bound  to 
support  and  protect  ever>'  individual  citizen  within  the  limits 
of  the  state,  in  all  their  rights  and  privileges,  in  peace  and 
tranquillity ;  and  in  order  to  accomplish  this  great  end  ef- 
fectually, there  was  nothing  which  it  ought  not  to  hazard, 
either  of  blood  or  treasure,  which  might  tend  to  secure  and 
perpetuate  these  inestimable  blessings.  Hence,  the  origin 
of  those  great  and  reciprocal  duties  of  allegiance  and  protec- 
tion, and  hence  also,  the  origin  of  taxes  and  taxation. 

That  from  these  principles,  it  was  clearly  deducible,  that 
the  payment  of  taxes,  or  the  contribution  of  those  aids  ne- 
cessary to  defray  the  expenses  of  the  government,  must  of 
necessity  be  a  paramount  obligation,  and  of  course  take 
place  of  all  private  contracts  between  citizen  and  citizen, 
of  what  nature  or  kind  soever  they  might  be.  That  so 
high  was  this  obligation  to  the  public,  that  it  might  well  be 
compared  to  a  mortgage,  jbro  tonto,  which  created  a /re;} 
on  every  man's  real  and  personal  estate,  for  his  share  of  the 
public  taxes,  according  to  the  rules  of  appointment  which 
the  law  had  established. 

This  then  being  evidendy  the  case,  it  was  clear  that  the 
state  had  a  prior  right  or  preference,  to  any  individual  citi- 
zen, for  the  amount  of  the  taxes  due  and  unpaid  by  every 
Vol.  II.  I  a 
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Btttler       ddmquenc  whatever  ;  and  aa  theae  uxes  were  imposed  go* 
B^'iv.        neraliy  oq  the  whole  of  a  man's  property,  it  was  equally . 
clear,  that  any  part  of  it  that  could  be  come  at  was  liable  for 
the  payment  of  those  arrears. 

That  with  respect  to  the  double  tax,  this  court  had  no 
right  or  authority  to  consider  it  as  a  penalty  defeasible,  on 
the  payment  of  what  was  originally  due  ;  on  the  oontrarv,  it 
appeared  to  be  an  increased  tax,  after  the  time  limited  for 
making  ^e  annual  return ;  that  the  law  was  positive  upon  tha 
subject,  and  enjoins  it  as  a  duty  on  the  collectors  to  issue 
tfieir  wiurants  and  levy  the  same,  and  pay  it  into  the  treak 
sury. '  That  this  court  had  no  right  to  interpose  between 
the  coUecton  of  the  public  revenue  and  the  state  trea» 
surers  ;  no  such  power  was  given  by  the  act  of  ir88,  nor 
was  there  any  principle  of  public  law  to  warrant  such  an  in- 

The  rule  was  made  absolute  on  the  sheriff,  to  pay  the 
whole  amount  of  taxes  mentioned  in  tht  coUector's  warrant 
to  the  treasurer,  and  the  residue,  if  any,  towards  the  {daiia» 
tiff's  execution. 

Present,  Watics,  Bat  and  Johnson, 

V.  B*  A  number  of  cases  after  this  decuion,  were  taken 
into  the  court  of  equity  for  relief  from  the  douUe  tax,  but 
the  parties  were  refused  it,  upoa  the  principle  of  the  abovt 
ffeddcd  cas^. 
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Edward  Pfiinf  ah  aMinst  Iohii  Hart.  Sheriff  of         CJktrteHti, 

Charleston  Diatncu 

CASE  on  H  special  verdkt* 
'  This  case  came  before  the  court  on  a  special  verdict,  ^^J|^J,^|^ 
Which  fouod  substaotially,  that  the  plaintiff  obtained  hisjud^  ux  months,  u 
fltient  in  the  court  of  common  pleas,  agamst  the  defendant  rendered  in^ 
Dcnid  Ramsay^  on  the  2d  of  March^  1797,  on  which  an  does  a  mort^ 
execution  issued,  and  a  levy  was  made  on  a  house  and  lot  in  |^  fo^^tueh 
Meeting-^treet^  in  Charleston.  When  this  house  and  lot  ^'^  *2;^  "JJ 
were  advertised  for  sale,  John  M*  Ehrick,  produced  tide*  fobiequent 

.  ,       -  judgment     a 

deeds  to  the  sheriff,  for  the  lot  in  question,  dated  14th  of  priori^  to  ei- 

m^  .  .  .1  -ni    •  1  therof  them* 

yanuartf^  1797  ;  but  these  deeds  to  Ehrtck  Were  not  re*  The  45th  tee* 
corded  till  1 1th  of  Januaryy  1 798.  Upon  the  production  of  ^^xl^^  ^ 
tfiese  deeds  to  the  sheriff,  he  refused  to  proceed  in  the  sale  ^^^^  ^ 
of  the  house  and  lot ;  whereupon  the  present  aaion  was  ^^  cooDtj 
commenced  against    the  sheriff  for  not  doing  his  duty*  established, 

.  ,  "^     and   did   not 

The  special  verdict  then  concluded  in  the  usual  a]ianner,re*  extend  to  o<. 
ferring  the  construction  of  the  law  to  the  court,  and  finding  tke  stvie. 
accordingly* 

1 

Mn  Desamsure^  on  die  part  of  the  plaintiff,  ^gued,  that 
iikhough  Ehricifs  deed  was  prior  to  the  date  of  plaintiff's 
'jodgmeht,  yet  it  was  not  recorded  until  near  twelve  months 
after;  therefore  void  as  against  creditors  and  bonajide 
purchasers  ;  and  for  that  purpose,  I'elied  on  the  45th  sec«  PuhHc  Lftdfj^ 
tton  of  the  county  court  act,  passed  in  1785,  and  on  die 
clause  in  the  act  of  1789,  allowing  twelve  months  to  record 
deeds,  which  had  been  made  before  the  passing  of  the 
county  court  act,  which  he  saidj^  proved  that  it  was  con- 
stdered  as  a  general  law  throughout  the  state,  and  that 
diereafter,  all  deeds  should  be  recorded  within  six  months 
after  their  execution^ 

Mr.  GaiUard^  for  d'eferidant,  in  reply,  urged,  that  the  coiiU'' 
4y  court  act  was  local  in  its  nature,     and  was  restricted  t*' 
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those  portions  of  the  country  only,  where  coud^  courts  hsd 
been  established,  and  did  not  extend  to  the  lower  divisions 
of  the  state,  the  districts  of  Churkston^  GeorgHoivn  and 
Beaufort^  or  any  other  parts  wl>ere  those  inferior  courts 
had  never  prevailed.  He  likewise  contended,  that  the  act 
df  1789  was  retrospective,  and  not  prospective  ;  that  die 
recital  of  the  act  as  well  as  the  enacting  clause,  proved  it  to 
be  so  without  doubt ;  the  recital  stated  the  mischieis  which 
might  arise  by  so  great  an  alteration  in  the  law  respecting 
real  estates,  by  a  clause  concealed  in  an  act,  purporting  ts 
be  for  the  purpose  of  esUAiishing  and  regulating  the  pro^ 
ceedlngs  in  the  inferior  county  courts  tndy  ;  a  clause  which 
might  defeat  the  titles  of  many,  who  held  deeds  and  con- 
veyances  of  lands,  who  might  be  totally  ignorant  of  such  m 
cbiuse  in  the  body  of  an  act,  for  so  different  a  purpose  ;  it 
tfien  goes  on  and  enacts,  that  persons  holding  such  deeds^^ 
diould  record  them  in  the  county  courts  within  twelve  mondis 
after  the  date  of  that  act.  That  this  was  not  making  it  a 
general  law,  but  left  its  locality  where  it  found  it,  stiU 
attached  to  county  court  jurisdictions^ 

Mr.  Ford^  for  plaintiff,  insisted)  that  ever  since  the  passing 
of  the  act  in  1785,  establishing  county  courts,  this  clause. 
Inquiring  dec^ds  to  be  recorded  within  six  months  after  their 
execution,  had  been  considered  as  the  general  law  of  Soutk 
CaroUna^  by  most,  if  not  all  of  the  practinng  lawyers  at  the 
ban  It  was  true,  he  said,  there  had  not  been  any  judicial 
decision  to  his  knowledge  on  the  subject,  but  he  himself  for 
one,  and  many  others  of  longer  standing  than  himself,  and 
whose  opinion  he  bowed  down  to  with  respect,  had  consi- 
dered it  so  also  ;  and  it  would  be  a  very  dangerous  thing  at 
this  day,  to  call  it  in  question  after  such  a  construction  had 
for  fourteen  years  been  generally  given  to  thb  clause  ;  that 
the  whole  of  the  state  had  been  divided  into  counties,  and 
Charleston  was  mside  a  county  also,  although  no  county 
courts  had  ever  been  held  in  it ;  yet  the  act  attaches  itself 
on  Charieston^  as  well  as  upon  the  other  counties  ;  that  there 
was  no  express  clause  in  the  act  to  confine  this  regulation 
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la  tboae  coomka  oely  where  county  couHb  were  established,      Penmui 
mod  held  that  it  was  general  throughout  the  state. 

The  Attorney'Gmeral^  for  defendant,  concluded  the  argo* 
ment  by  observing  that  it  was  unreasonable  to  construe 
this  to  be  a  general  law  of  the  state,  and  although  it  may 
^ve  been  considered  as  such  by  some  gentlemen  of  the 
bar,  yet  he  had  never  conceived  it  as  extending  generally 
diroughout  Carglina ;  for  the  very  regulation  itself,  upon 
^Di  attentive  consideration,  would  appear  to  be  a  local  one  in 
its  nature.  In  the  first  place,  it  related  to  lands  lying  in 
those  counties  only  where  county  courts  were  established, 
and  being  within  the  limits  of  those  counties,  and  to  no 
others  ;  for  deeds  for  lands  lying  in  one  county,  could  not 
be  recorded  in  the  clerk's  office  of  any  other  county  ;  but 
were  to  be  recorded  in  the  office  of  the  county  where  the 
lands  ^^^  situated^  or  if  they  were  recorded  in  any  other 
county,  it  was  of  no  avaiL  Secondly,  it  requires  that  the 
deeds  should  be  proved  before  the  judges  of  the  county 
court,  where  the  lands  lay,  previous  to  their  being  recorded; 
he  insisted,  therefore,  it  was  impossible  to  prove  deeds  be- 
fore judges  where  none  were  appointed,  or  to  record  them 
in  offices  where  none  were  established ;  so  that  from  the 
necessity  of  the  case,  the  regulation  must  be  confined  to 
those  portions  of  the  county  only,  where  these  inferior  ju- 
risdictions had  been,  established  ;  he  admitted,  that  Charla^ 
tpn  was  nominally  one  of  the  counties  mentioned  in  the  act 
of  1785,  and  that  counties  had  nominally  been  laid  off  in  all 
the  lower  divisions,  but  it  was  notorious  to  every  man  in 
the  state  of  common  observation,  that  the  lower  divisions 
of  the  state  were  utterly  opposed  to  county  courts,  and  the 
whole  county  court  system,  as  inconsistent  with  the 
true  interests  of  the  country,  and  believed  that  they  would 
prove  a  curse  rather  than  a  blessing  wherever  they  might 
be  established*  Under  this  idea,  then,  the  act  passed ;  Hiat 
tbo^ic  portions  of  the  county  which  wished  them  should 
have  them,  and  those  which  did  not  wish  them  should  be 
exempted  from  the  plague  and  burthen  of  them  ;  conse- 
quendy,  the  lower  parts  near  the  sea  coast,  Charleston, 
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Georgetown  aisd  Beaufort^  never  had  diem ;  while  Cker&eifi 
Camden  and  Ninety-Six  districts  had  them  estaUtshed  ;  buA 
finding  from  sad  experience  the  bad  effects  of  them,  hav«; 
come  forward  almost  to  a  man,  and  had  them  abolished  in 
the  upper  divisions  of  the  country,  so  as  to  free  South  Caro^ 
Hna  entirely  of  such  useless  and  troublesome  jurisdictions. 
From  this  view  of  the  case,  then,  it  was  most  evidently  a 
pardal  regulation,  which  was  in  force  only  where  those 
courts  were  ebtablished  ;  that  it  was  coexistent  with  them, 
and  ceased  with  their  existence. 

Deeds  for  lands  in  Charleston  district,  did  then,  as  they 
do  now,  depend  upon  the  general  law  of  the  land,  as  thejT 
did  before  the  passing  of  that  act ;  and  as  the  law  stood  be- 
fore the  passing  of  that  act,  and  as  it  does  now,  there  was 
no  time  fixed  for  recording  of  deeds  :  every  man  recorded 
them  as  it  suited  his  convenience,  or  omitted  to  do  so  if  he 
thought  proper ;  the  only  risk  he  ran  was  the  chance  of 
another  man^s  getdng  another  deed  from  the  same  grantor^ 
and  putting  it  first  on  record  ;  in  which  case,  the  younger 
deed  recorded,  would  have  a  preference  under  the  "  actfof 
**  preventing  double  conveyances  and  mortgages.^  But  if  he 
was  not  afraid  of  another  convevance  being  put  on  record 
he  might  omit  recording  it  entirely  if  he  pleased.  He  quoted 
the  case  of  Ashe  v.  Ashe^  v.  1.  p.  304.  Riley's  edit,  as  in  point, 
where  a  mortgage  was  found  among  the  papers  of  a  de-* 
ceased  man,  twenty  years  after  his  death,  without  being  re- 
corded which  had  the  preference  of  a  judgment  entered  up 
many  years  after,  although  the  land  had  been  sold  by  the 
sheriff,  and  the  money  paid  over  to  the  plaintiff  in  the  action 
at  law  ;  he  also  said,  the  construction  contended  for,  went 
to  defeat  the  vested  right  of  a  freehold  estate  in  lands  \xf 
implication,  which  was  against  law  and  common  right* 

The  court  was  unanimously  of  opinion,  that  the  45tk 

r 

dause  of  the  county  court  act,  passed  in  1785,  were  con- 
fined to  the  counties  where  county  courts  were  established 
only,  and  never  extended  to  any  other  parts  of  the  state  ; 
consequently,  that  this  case  was  to  be  governed  by  the  law 
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•»  It  flood  hthrt  the  pamog  of  the  county  court  act  in  1 785^     Penmai^ 
and  by  the  law  as  it  then  ^tood^  there  was  no  time  limited  for       Hnrt 
recording  deeds  of  ccM^veyance  of  lands  or  mortgages  ;  if,    ^"^^ 
indeed,  a  younger  d<;ed  or  mortage  was  obtained  from  the 
gnmtor  or  mortgagor,  for  the  same  lands,  it  had  a  prefer-* 
«nce ;  and  that  (as  has  been  stAted  by  the  Attometf'General} 
aeeois  lo  be  the  only  risk  which  the  grantee  or  mortgagee 
ran,  by  not  recording  his  deed  or  mortgage.    Conlormably 
to  these  principks,  the  case  of  Ashe  v.  Ashe^  was  deter- 
mined, and  also  another  case  of  Ashe  v*  Executors  of  Liv-  see  the 
pigiton^  since,  to  recover  money  paid  over  by  the  sheriff  to  ^^^J||^^  Jy. 
a  judgment  creditor,  not  knowing  of  a  mortgage  prior  to  ^tnn^ton, 
fbe  judgment  i  by  virtue  of  which,  lands  had  been  sold,  and  1797,  ante, 
the  money  received  by  the  plaintiff  at  law- 
Let  therefore  judgment  be  for  the  defendant  in  this  case. 
Present,  Bat,  Johnson  and  Tre^kvakt* 


Nathaniel  Hetward  against  William  Brailsford.      Charieftm, 

TRESPASS  to  try  tide  to  a  house  and  lot  in  Meeting'-  The  intention 
Hreetj  in  the  city  of  Charleston.  i,  the  pHnci. 

This  case  came  before  the  judges  on  a  special  verdict,  reg^cS^  la 
feunded  on  the  last  will  and  testament  of  Daniel  Heippardy  [!|^^  ^^"^i^ 
deceased;  as  the  right  and  tide  to  the  premises  in  question,  andwheredit- 
dtpended  on  a  true  construction  of  that  will.  are  deYiaed  to 

The  special  verdict  stated,  that  the  testator  Daniel  Hey^  and    next 
wardi  being  seised  and  possessed  of  the  house  and  lot  m  dren^  \he 
question,  made  his  last  will  and  testament  on  the  rth  of  ^^mv^ 
Junty  17r6,  and  therein  and  thereby,  devised  to  his  son  »^  ****  ^^ 
Thomas^  and  another  person,  in  trust  for  his  wife  durinc:  her  ^^     ^^® 

■  ®  yoangest     at 

the    time    of 
Che  testator's  death  die  hcfnre  they  come  of  i^,  the  two  next  youngest  and  joangest  who 
•cmeattlMt  sge  aad  MrHve,  $hdl  take  tM  eitstci  to  ^rbed  as  90111111(001  r^maiaderh 
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Hcjward  life,  the  use  of  his  house  and  lot  in  Charlee^m^  (being  die 
BraiuVoi-d.  premises  in  question,^  with  the  furniture,  and  ddso  several 
house  servants ;  also,  his  plantation  or  tract  of  land  contatn* 
ing  764  acres  of  land,  with  all  the  slaves,  Set.  thereto  be- 
longing ;  and  at  her  death  he  devised  the  plantadon  or  tfaec 
of  land  and  negroes  on  it,  to  his  youngest  chiid^  that  shouid 
attain  the  age  of  twenty-one  yearsy  and  his  or  her  keir^ 
for  ever;  and  the  house  and  lot^  slaves  and  furniture^  fcc,  t<9 
the  next  youngest  child  that  should  attain  to  thai  age  ;  and 
in  case  any  of  his  youngest  children  should  die  before  thejf 
attained  that  age,  if  they  should  have  lawful  issue,  thef 
should  inherit. 

That  the  testator  also  devised  to  his  sons  Thomas  and 
William^  in  trust  for  his  daughter  EKzahethy  during  her  life, 
the  following  lands,  slaves,  and  stock  thereon  and  the  appur- 
tenances, and  at  her  death  gave  the  lands  to  the  male  heir  of 
her  body,  when  he  should  arrive  at  twenty-one  years  of 
age  ;  and  for  die  want  of  such,  to  the  eldest  female  that 
should  attain  that  age,  or  her  lawful  issue ;  and  slaves  to  be 
divided  among  the  heirs  as  above  mentioned ;  and  in  case 
of  no  such  heirs,  then  he  gave  the  land  and  slaves  to  his 
youngest  child  that  should  attain  the  age  of  21  years  { 
namely,  his  plantation  on  Port  Royal  Island^  and  two  tracts 
of  land  at  the  Oaketty\  &c. 

The  verdict  then  found,  that  the  testator  made  a  codicil  to 
his  will  on  the  15th  of  July^  1777,  by  which  he  provided 
for  his  son  Benjamin^  who  was  horn  after  making  his  will ; 
also,  another  codicil  on  the  28th  of  jfuly,  1777 ^  leavmg  his 
will  and  codicil  in  force,  ako  leaving  alive  the  ibiiowtng 

family,  viz. 

His  widow,  Mrs.  Heyward^  who  depatted  this  Hfc  thi 
6th  of  ApriL  1788,  which  was  before  Mrs.  Brailsfordy  the 
wife  of  the  defendant  attained  twenty-one  years  of  age,  and 
before  the  death  of  Benjamin* 

Sons,  Thoinasy  Daniel  and  WilUam^  all  of  whom  were  of 
age  at  the  lime  of  making  the  will. 

Sqn  James^  under  age  at  the  time  of  making  the  will,  bnt^ 
attained  the  age  of  twenty-one  and  died  without  issue* 
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Son  Natbottkl^  the  pfadndfFf  born  18th  of  January^  1766^  B«y«»v« 
under  age  at  the  time  of  making  the  will,  now  alive  aad  has  BniisfoAi. 
lawful  itaue»  ^^'^y^i*^ 

Daughter  Mma^  now  Mrs.  BraUaford^  who  arrived  at 
twenty-one  years  of  age^  and  haa  is8ue« 

Daughter  Ekzabeth^  bom  12th  of  February^  1773,  under 
age  lit  the  time  of  making  the  will^  and  died  in  1780,  under 
age,  mimarried  and  without  issue* 

Son  Benjamin^  bom  17th  of  November^  1776,  after  making 
his  will,  who  died  in  SepUmker^  1796,  under  age,  unmarried 
and  without  issue. 

*'*'  That  on  the  decease  of  the  daughter  Etizobetk^  and  af- 
^  ter  the  death  of  the  widow,  in  Aprils  1788,  WiiUam  Braih-- 
**  fard^  who  had  intermarried  with  Maria^  as  the  then  n€x% 
^^  youngut  child^  took  possession  of  the  house  and  lot  in  dis* 
^^  pute  ;  and  on  the  death  of  Benjamin  Heifward^  in  1796, 
^  IVUliam  Braibford  took  possession  of  the  Rose  Hill  and 
^^  Port  Roycd  PUmtationSy  and  claimed  the  negroes  in  right 
^  of  his  wife,  as  the  youngest  child  of  the  testator. 

The  verdict  then  concluded  as  usual,  ^*  that  if  the  law 
^  was,  upon  the  tme  construction  of  the  wiU,  for  the  plain* 
^^  tiff,  then  the  jury  found  for  the  plaintiff,  Nathaniel  Hey* 
^  ward;  but  if  for  the  defendant,  then  the  jury  found  for 
«'  the  defendant,  WilOam  Braikford:' 

Mr.  Wardy  for  the  plaintiff,  laid  it  down  as  a  position 
which  was  generally  admitted  in  the  constmction  of  wills, 
that  the  circumstances  which  existed  at  the  time  of  testator^s 
death  were  to  be  particulaiiy  regarded,  and  should  not  de- 
pend on  subsequent  contingencies.  That  the  testator  had 
not  in  view  in  the  present  devise  any  particular  child  or  child* 
len,  but  only  such  particular  classes  of  them  who  should 
arrive  at  the  age  of  21  years  respectively*  It  was,  he  said, 
a  calculation  of  chances,  whether  his  children,  who  were 
^n  minors,  should  arrive  at  21  years  or  not*  All  the  1  Bum,  and 
words  of  a  will  are  to  be  construed  according  to  the  natural  f^*  sss.  « 
iaient  and  meaning*    It  is  immaterial  which  words  of  a  wiU  ^^^J^  ^^^. 

Vot.n.  Kk  -R»rw,3S8. 
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Hcyirwd     come  first  or  last,  &e  conatniclioo  mtiat  jviae  fimi»4ir 

}lniibfi»nl.     whole 

Thata  devise  to  thel^iratlaw  of  another  ia  void)  if  givcft 
during  the  life  of  the  fidier.  But  the  coon  will  take  notice 
of  the  character  of  the  pecaoa  imended*  1P«  Wins.SSl9^ 
517^  Doug.  418.  482.  So  that,  upcm  the  whok,  the  io- 
teot  of  die  testator  is  always  to  govern,  where  k  can  be  col- 
lected from  the  whole  of  die  will,  or  from  diiEerens  parts  of 
H  which  relate  to  the  same  subject.  It  is  plaia,  therdbre, 
from  this  will,  that  twadistmct  andsepante  estail^  Weie 
devised  and  given  to  two  distinct  and  separate  branches  of 
thefiunily;  the  pfaaiiatiosi  esd  negroeato  the  youngest, 
(Mrs*  BrailBford^)  and  the  house  and  let  to  the  neitt  youngest 
which  came  of  age,  (i.  e«  the  plaintiff,  Nathamei  Qeyv)ard^ 
aad  no  others  could  take  these  pomooa  of  the  testator'a  €»•' 
tate  but  them,  without  doing  violenoe  to  the  teetator's  ]»- 
tentioo* 

Mr.  GaU/ard,  for  defendant,  admitted  that  the  intentionr 
should  govern  in  the  construaton  of  wills,  unless  coottYdled 
by  operation  of  law*  The  law  did  in  the  present  case  'ccwi- 
trol  this  devise,  and  made  what  might  otherwise  he  consi- 
dered a  contingent  tevamndier  an  executory  demse.  That 
J&rrYo,  Mn^BraUitfordj  waa  the  youngest  chUd  v4io  ar- 
rived at  21  years  of  age,  and  the  moment  she  came  to  that 
age,  the  estate  in  the  house  and  fet  became  vested  in  her  by 
operation  of  law  ;  and  it  was  doing  no  violence  to  the  teatSi* 
tor's  meanmg,  tosay  he  meant  and  mteiided  the  nest  youngest 
child  at  the  death  of  his  widow,  Mrs*  HejfwanL  This  con* 
struction,  he  said,  would  nnite  the  principles  of  law  and  tb^ 
intention  of  the  testator  together*  Whereas  the  .priocaipies 
contended  fi>r  by  plaintiff's  counsel,  who  prsceded  him,  dis* 
severed  them,  and  placed  them  at  vaviaxK:e  with  aash  otiifr. 
But,  he  said,  whether  this  was  a  remabder  or  an  executory 
devise,  the  proper^  vested  in  Mrs.  Brailsfard  on  her  coming 
of  age ;  and,  having  once  vested,  she  never  could  be  devest 
•d  of  her  rij^    A  contingent  remftindo:  scquires  a  fras« 
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hsM  to  suppMtJt;  but  Mn*  BmHrf^rd  bad  no  fjreeboU,  Bcf««rd 
only  tbe  umfruct  of  the  estate,  which  was  vested  in  trus-^  Bmokfow]. 
tees*  It  iBUBt^  therefore^  be-  cooaiderad  as  an  exeeutory  de* 
viae  to  Mrs.  Brmi^rd.  Fearnt^  405.  Bnd.  199^  dSCX  309. 
4M.  A .  devise  to  an  unborn  son  will  be  completely 
vested  in  \am  on  Us  birth ;  so  a  devke  to  a  daughter,  on 
her  coming  of  age,  vests  the  estate  abaohitely  when  that  event 
happens.  Mrs.  BraUrford  was  the  neact  youngest  child  on 
thedesah otXtizakihj  her  aistert  and,  on  thaK event  hap- 
ft^imgj  the  esaate  vested  in  her. 

Mr.  Demusmre.  If  die  eouit  was  to  give  the  defendant 
the  house  and  lot  in  dispnte,  it  would  unite  the  estates 

'  wMdi  die  testator  intended  to  be  kept  separate.  I^et  it  be 
asked,  he  said,  who  was  the  youngest  child  €£  the  testator 
who  alttnned  91  yeats  of  i^  i  The  answer  is,  Mrs.  Brmk^ 

ford*  Who  was  tbe  next  3^ungest  child  who  attained  tliat 
age  ?    The  answer  is,  Nathaniel  Htyward^  the  plauntiiF.    Is 

'  it  not,  therefore,  most  evident,  that  these  two  devises  were 
intended  to  be  kept  separate,  as  a  provision  for 'his  two 
ytmngast  diHdren,  and  never  was  intended  to*  be  united  in 
«ny  one  mthe  prejudice  of  the  other.  Upon  tiie  doctrine 
of  Intention,  he  s^d,  it  was  so  dear  that  it  svaa  ahnost  need- 
less to  go  into  it.  It  was  die  first  and  moot  universal  princi- 
ple conoeming  the  constmcdon  of  wiUs,  to  inquire  into  the 
intentimi  of  the  testator,  and  whenever  that  intention  can  be 
coHeefed  or  discovered,  it  ought  to  govern,    l  Burr.  89. 

'  RoHnsoff^  ease,  a  lea^ng  case  on  diis  head*  Bat  this  point 
was  so  clear,  that  he  would  not  dwell  uponit* 

Mr.  Parikfr  concluded  the  argument  for  defendant,  and 
conceded  the  principle,  that  the  intention  of  the  testator,  in 
^  construction  of  wills,  should  always  govern,  unless  con* 
troBed  by  some  rule  of  law.  In  the  present  case,  he  said, 
die  tidBtator  had  created  a  kind  of  lottery,  in  favour  of  his 
jrounger  children,  and  any  one  of  them  might  draw  two 
prizes*  It  might  not  have  been  the  indention  of  the  testator 
90  have  given  both  estates  to  one  person,  yet  as  the  thapter 
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Harvaid     ef  aocideotB  had  tunitfd  up«  two  prices  migbc  be  di 


r. 


one  of  hi»  chiUmi,  and  then,  diat  child  must  take.  Neat 
youageat  child,  aauat  aiesnthe  oect  yoiMftgnt  child  at  tile 
deuUi  of  hU  widdw.  This,  therefore,  he  conteoded,  was  aa 
executory  devise  to  Mrs*  BraUrford^  or  it  woald  otherwiae 
have  gooe  to  his  heir  at  law,  which  never  could  have  been 
Ae  testator's  intention,    ^eame;  2dO. 

The  Judges,  9ii&t  considering  this  case,  were  unaniaMOs* 
ly  of  opmion,  that  in  the  constructioa  of  wills,  the  inteotiob 
of  the  testator  ought  always  to  govern,  or  to  be  particularfy 
attended  to,  wherever  the  wtentioa  can  be  discovered  or 
traced  out  from  the  whole  of  the  will  taloni  together.  Let 
it  then  be  ad&ed^  what  was  the  loteBtion  of  the  testator  in 
die  devises  under  oonaideratKNi  ?  aad  the  answer  ia  plain 
aad  evideait,  that  it  was  to  make  a  provision  lor  his  wife 
daring  her  life,  and,  after  her  deatk,  for  the  two  youngest 
childrea,  arhoever  they  osight  be.  The  testator  had  alafge 
family  of  diihfavn«  and  it  appears  he  had  a  latge  estate  HO 
divide  among  them  %  and  it  was  ver>'  natural  for  him,  after 
setdiag  the  elder  oaes^  aad  giviag  them  their  poiuoas,  to 
makeprovisioD  for  the  yomger  ones,  as  diey  grew  up  aad 
came  of  m/u  And  aa  diey  had  not  an  ionaediace  occasion 
for  their  poisiiQiis,  and  fived  with  the  mother,  he  seems  So 
have  intended  to  give  them  their  sharosout  of  the  estates 
devised  ia  trust  for  the  mother,  after  her  death.  Aocording 
10  this  iptentioa,  then,  he  appears  so  have  atiade  his  will, 
aad  that  top  in  plain  aad  mtelligiUe  terms.  **  That  xke 
^^  plantation  and  negroes  ekould  go  io  ike  yeimgtat  chUd  wka 
^^  should  attain  the  age  of  21  years;  and  the  hottae  andht  in 
^^  tovmy  servanU  amd  furniture^  ifc.  he  ga»e  t  hfS  ext 
^\  Ifwngest  child^  who  should  arrive  at  the  age  of  9,1  yearoJ^ 

Accordii^  to  this  plain  intention  of  the  testator,  if  £/ter- 
^th  aod  Benjamin  hod  Uved  to  arrive  at  the  age  of  21  years, 
they  would  have  taken,  because  one  was  the  youngest,  and 
the  oiher  the  next  youngest  child*  if  only  one  of  diem  had 
live  IQ  come  oi  age,  then  that  oae  and  Mrs.  BraiU^rd 
would  tove  taken  the  estate*    Aih  aa  tttither  of  them  Uvod 
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to  come  of  Rge,  or  left  htwfai  kaoe,  who  then  on  their  deadi  Hcwani 
wcsrrtotake^  The  miftwer  is^  sdllche  yeung^t,  and  AeKt  b.-i  Vrd. 
youngest  of  his  children.  And  wlio  were  shey^  Uoques* 
4aoiMfaly  ilbn*.Braikfordy  and  NtUbamel  jBb^iMrr^^ answered 
dlifr  deseriptioB. 

But  it  18  said,  the  house  and  hi  vested  m  Mrs.  Braiis^ 
ford^  on  the  death  of  Benjamin  and  Elizabeth^  as  an  ex.xu« 
tory  devise,  and  having  once  vested,  she  never  could  again 
be  devested  of  it ;  it  became  her's  absolutely.  And  here  it 
is  aUeged,  that  this  rule  of  law  controlled  the  intention  of 
the  testator,  and  gave  her  by  operarion  of  law,  the  whole  of 
the  estates  which  might  have  baen  intended  for  the  young* 
est,  and  next  youngest  children  by  the  testator  orfginally. 
Bui  this  is  evidently  a  mistake ;  because,  there  was  no  speci- 
fic devise  of  this  hoose.and  lot  to  Mrs.  Braiirford^  after  the 
death  of  E&zabtth  and  Bmjamin^  either  express  or  implied  ; 
Svr  the  estate  was  in  trustees,  and  coidd  not  possibly  vest 
until  after  the  caatingencies.'happeaed,  namely,  the  death  of 
flue  ouither,  and  the  death  of*  the  two  youngest  children  suc- 
cessively ;  then  -it was  hekl intrust, for  what f  for  the  uses 
and  purposes  mentioned  in  the  testator's  will.  It  then 
went  over  according  to  the  terms  of  the  wMl  to  the  7text 
yow^egt  ehUd^  and  Mrs.  Brmirfard  took  the  plantation  and 
negroes,  as  die  youngest  okstf  which  arrived  at  twenty-one 
years  of  age,  agreeably  to  her  fittber's  intention,  as  a  con- 
tingent remainder* 

Upon  the  death  of  Betgamin^  she  changed  positions ;  and 
instead  of  being  the  next  youngeH  child  of  the  testator,  she 
became  the  youngest, -^  and  this  was  the  kind  of  lottery  men- 
tioned by  the  last  gentleman  in  die  argument,  or  chance 
ereatisd  by  her  father's  wilL  It  was  a  change  of  situations 
naturrily  resulting  from  the  death  of  the  two  youtrgtrst 
children* 

It  is  the  duty  of  the  jndges,  to  find  out  the  intention  of  the 
testator  if  possible  ;  and  when  discovered,  to  see  that  it  be 
earriod  into  doe  execution*  That*  being  the  case,  itis  evi- 
dent to  all  of  them,  and  they  ase  unanknonsly  of  opinion, 
that  the  house  and  kit  in  dispute,  eventually  went  into  A^a- 
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Braibford. 


CASB^  BETERMENED  IN  THE  STATE 

fkaniel  Heywatd^  as  die  tescator't  next  youn^^&t  cUU  tlwt 
flfurvived  and  amved  at  tiv«iity«oiie  yean  of  age  ;  and  d«t 
agreeably  to  the  finding  of  the  juiy,  judgment  shcMiM  be  liar 
the  plaiotiiF  in  thi»  actioOvt^  that  the  leoord  ahouU  bfrda^ 
Kvered  over  to  turn,  m  order  that  final  judgment  majr  he 
entered  on  it  in  his  &voiir« 


Present,  Grixke,  Waties,  Bat,  JoHKsoif,  and  TnEas- 

VAHT. 


1800. 

Fnrginff  an 
order  for  the 
delivery  of 
goods  18  felo- 
ny within  the 
menning  of 
the  statnte, 
thoagh  no 
preeiae  vortis 
«i*e  necessary 
to  constitute 
the  offenee,  if 
It  is  calculated 
to  deceive  and 
defraud.  But 
if  the  indict* 
ment  states 
the  offence  to 
he  against  a 
British  act  of 
paiiiament 
made  of  force 
here»  when  in 
Ciet  no  sucK 
act  had  ever 
been  made  of 
force,  instead 
of  concluding 
a^nsttheaet 
ot  tlie  legiisla- 
tiire  of  the 
fctatp,  it  is  a 
good  ground 
to  arrest  the 
judgment 


T9B  Stats  qgiwtst  Wiu^iax  Hoixy. 

.  FORGERY*  Case  iron  Camdm^  in  KtrMbmo  diatrio* 
I'he  prisoner  in  this  eaae  had  been  oonvicfeed  of  fotging 
an  order,  purporting  to  be  an  order  drawn  by  Chark$  £oaAr 
on  Mr.  Chleman^  a  shop*keeper  in  the  town  of  CemdtH^  in 
favour  of  one  yohn  AAur^  or  bearer,  ibr  the  delivery  of 
goods,  and  which  he  desired  to  he  charged  to  his,  ChoHm 
£vans^s  account^  and  £em'  which,  the  order  exiH^tssedt  he 
would  be  oUiged  to  Mr.  Cokman  for  so  doing. 

This  order  was  presented  by  the  prisoner  to  Mr«  Ci9/f- 
man,  who  refused  to  deliver  the  goods  on  suspioon  of  ifs 
being  a  foi^ry ;  the  prisoner  was  afterwards  taken  up, 
tried,  and  eventually  convicted  of  the  offence* 

Mr.  Brevard^  counsel  for  the  prisoner,  moved  in  aivtat 
of  judgment  on  two  grounds.   . 

1.  I'hat  this  order  was  not  such  an  instrumint  of  writing, 
as  the  act  against  foigery  contemplated. 

2.  That  if  it  was^  the  indictment  was  defeeti?et  and 
void  for  uncertain^. 

On  the  first  ground,  Mr.  Brevard  contended,  that  this 
waa  not  such  a  warrant  or  order  finr  the  delivery  of  goods, 
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as  brought  dus  ease  under  the  statute.    That  the  kind  of    The  State 
order  for  the  delivery  of  goods  contemplsited  by  the  act,       Hoii'y. 
vas  one  where  (if  genuine)  the  party  making  the  order  had    ^-^^v^^-' 
or  claimed  a  right  and  interest  in  the  goads^  or  a  power  of 
^Bspoaing  ^ftbem^  and  took  ixpon  him  the  right  of  tran&fe]> 
ring  them  as  his  own  property,  oat  of  the  custody  of  him 
who  had  the  possession  of  them,  to  the  person  presenting 
such  order ;  when  in  fact  and  in  truth,  he  had  no  such  right 
or  power,  with  intent  to  deceive  the  party  in  possession  of 
the  goods. 

Whereas,  he  said,  the  present  order  (if  a  genuine  one) 
was  no  more  than  a  request  icwn  Evans  to  Coleman^  to  de* 
ver  the  goods  to  the  bearer  upon  his,  Evans^s^  credit,  and 
that  he  would  see  him  paid  for  theni,  which  was  not  an  or- 
der for  goods  under  the  statute  ;  and  in  support  of  this  po» 
siuon,  he  quoted  Mary  Mitchells  case,  Foster^  119.  in  Leach^  90, 
which  it  was  determined  by  ten  judges,  that  a  writing  slmi-* 
lar  to  the  one  under  consideration,  was  not  a  warrant  or 
order  within*  the  meaning  of  the  act  of  Geo*  II.  against  fbr« 
geiy  (  only  a  ivquest  to  let  her  have  the  articles  mentioned 
in  the  writing,  and  that  they  should  be  paid  for :  this  he 
said,  might  foe  considered  only  as  a  collateral  undertaking, 
that  if  Coleman  would  let  the  bearer  have  the  goods,  he 
would  see  them  paid  for. 

Thait  from  the  terms  of  the  order  in  question,  it  would  ap- 
pear that  Evans  had  a  credit  with  Coleman  in  Camden^  and 
had  been  in  die  habit  of  getting  goods  from  him  on  credit 
as  a  customer,  and  only  requested  him  as  a  favour  to  let  the 
bearer  have  the  goods;  from  this  view  of  the  subject, 
dierefore,  he  coatetided,  that  this  could  not  be  considered 
as  a  forgery  within  the  meaning  of  the  act,  especially  as  no 
injuty  was  done,  the  goods  having  never  been  delivered ; 
if  then  no  injury  was  done,  no  ofience  was  committed. 
Salk  375. 

%  Whatever  the  opinion  of  the  court  might  be  on  the 
first  ground  he-  had  taken,  he  had  very  litde  doubt  of  sue- 
COBB  on  this  second  groimd ;  as  he  conceived  the  indictment 
to  be  radically  defective.     Certainty,  he  observed,  was  the 
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The  State  life  of  the  law ;  and  in  no  case  was  it  more  essentially  ne- 
Hoiiv.  cessary,  than  in  a  case  where  the  life  of  a  man  was  con- 
cerned. It  ought  to  set  forth  with  sufficient  certainty,  not 
only  the  nature  of  the  offence,  but  also  the  law  against 
which  the  offence  was  committed,  in  order  that  the  pri- 
soner might  know  how  to  defend  himself  against  the  charge, 
and  the  court  the  nature  and  extent  of  the  punishnoent,  in 
case  of  conviction.  That  the  indictment  in  this  case,  states 
the  offence  to  be  against  ^  a  British  act  of  parUament  made 
"  ^ffi^^^  '^  '^'*  *^^^^ '"  when  in  fact,  there  never  was  any 
such  British  statute  made  of  force  in  Sotith  Carolina;  for 
although  in  the  preamble  of  an  act  against  forgery,  it  would 
seem,  as  if  the  legislature  meant  and  intended  to  make  the 
British  act  of  parliament  against  forgery  of  force  in  this 
country ;  yet  they  evidently  abandoned  the  idea,  and  passed 
an  act  under  the  legislative  authority  of  South  CaroBna, 
against  such  oflenc^  ;  and  the  oflfence  in  this  indictment,  if 
any  has  been  committed,  is  not  stated  to  be  against  the  act 
of  assembly  of  South  Carolina^  but  against  a  British  act  of 
parliament^  which  never  was  extended  to^  or  of  force  in  this 
country ;  consequendy,  if  there  was  no  such  British  act  of 
parliament  in  force  against  this  offence,  there  could  be  no 
transgression  of  it ;  and  if  no  transgression  of  it,  then  there 
can  be  no  punishment  under  it  ;  he  therefore  prayed  the 
court,  that  the  judgment  might  be  arrested  and  the  prisoner 
discharged. 

Mr.  Solicitor  James  opposed  this  motion,  and  insisted 
that  the  act  was  complete  by  the  delivery  of  the  order  to 
Colemariy  and  demanding  the  goods  ;  because  it  was  then 
uttered  within  the  meaning  of  the  act,  and  sent  into  circu- 
lation, as,  and  for  a  true  and  genuine  order.  The  prisoner 
had  then  done  all  that  he  could,  to  give  ciurency  to  this 
forged  order,  with  intent  to  deceive  and  defraud  Mr.  Cole* 
man  out  of  his  goods.  It  is  the  parting  with  the  possession 
of  a  forged  instrument  of  any  kind,  that  gives  it  utterance 
in  law  ;  and  which  completes  the  offence,  within  the  mean- 
ing of  the  statute. 
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The  order  itself  was  one,  which  came  within  the  descrip*    The  Sute 

V. 

tion  of  the  warrant  or  order  for  goods  contemplated  by  the  Holly, 
statute,  and  within  its  true  intent  and  meaning.  There  is 
no  specific  or  express  form  necessary  by  this  act ;  "  it  de- 
**  Clares  the  making  or  uttering  of  any  false,  forged,  or 
"  counterfeit  warrant,  or  order  for  payment  -of  money, 
"  or  deliver}'  of  goods,  a  felony,  if  done  with  intention  to 
**  deceive  or  defraud  any  person  whomsoever."  It  is  no 
sort  of  consequence  what  the  form  or  tenor  of  it  may  be,  if 
it  is  false  and  calculated  to  deceive  and  defraud.  It  is  this  ' 
which  constitutes  the  oiBfence  of  forgery*  If  this  order  had 
been  genuine,  and  Coleman  had  delivered  the  goods,  there 
is  no  question  but  Evans  would  have  been  liable,  and  must 
have  paid  for  them.  But,  on  the  other  hand,  as  the  order 
was  not  a  true  one,  if  Coleman  had  delivered  the  goods  on 
the  credit  of  the  paper  writing,  he  would  have^been  deceived 
and  defrauded  by  it ;  this  offence  then  was  both  within  the 
mischief  and  the  words  of  the  act  itself.  He  then  relied  on 
West's  case,  tried  in  Charieston  in  1785,  who  forged  an  or- 
der in  the  name  of  William  Washington^  on  James  Gregory^ 
for  the  delivery  of  goods  ;  the  prisoner  was  indicted  under 
this  act,  and  conviaed,  but  was  afterwards  pardoned  by  the 
governor.  The  solicitor  next  contended,  that  it  was  vei^ 
immaterial,  whether  the  goods  were  delivered  or  not ;  for 
it  was  not  essentially  necessary  by  this  act,  that  the  money 
should  be  actually  paid,  or  the  goods  delivered,  in  order  to 
constitute  this  offence  ;  the  bare  uttering  or  delivering  the 
order  for  payment  or  delivery  was  sufficient. 

As  to  the  second  objection  against  the  indictment,  he 
said  the  offence  was  sufficiently  certain  and  well  described, 
according  to  approved  legal  precedents  ;  and  as  to  the  con- 
clusion of  its  being  against  an  act  of  parliament  made  of 
force  in  this  country,  it  was  well  known  that  the  act  against 
forgery  in  this  state,  was  a  transcript  of  the  British  act  of 
parliament  against  forgery,  passed  in  the  second  and  seventh 
years  of  the  reign  of  George  II.  while  this  was  a  British 
colony  ;  and  it  was  very  immaterial,  whether  the  then  legis- 
lature of  the  country,  declared  the  same  to  be  of  force  in 
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The  State    Sffuth  Carolina^  or  re^eoacced  .the  daus^  in  tdtkkm  vetbts  ; 
l{Jj^        the  offence  was  the  same  in  either  case  $  and  ihe  court  could 
be  at  no  loss,  for  the  nature  and  extent  of  the  punishment^ 
bebg  declared  a  felon j  without  benefit  of  clergy. 

The  Judges,  after  considering  the  case  fully,  were  unani* 
mously  of  opinion,  that  the  making  and  presenting  the  order 
in  this  case,  came  within  the  meaning  of  the  act,  and  consti- 
tuted the  offence  of  forgery.  That  no  particular  €>r  precise 
form  was  necessary ;  that  it  was  sufficient,  if  it  was  false 
imd  forge4)  and  calculated  to  deceive  and  defraud*  That 
it  was  not  necessary,  that  the  goods  should  be  delivered  in 
order  to  complete  the  offence ;  the  presenting  of  the  order 
and  handing  of  it  to  Coleman^  was  an  uttering  within  the 
words  of  the  law,  although  stopped  by  Coleman  on  suspicion 
of  its  falsity  ;  and  that  Weal?^  case,  tried  in  Charleston  in 
1785,  had  settled  the  doctrine  in  this  state.  The  order  in 
that  case  was  positive,  and  the  goods  were  desired  to  be 
charged  to  the  account  of  WilUam  Washington^  the  supposed 
drawer  of  the  order ;  so  in  the  present  case,  the  order  is  po» 
ftitive  also,  and  the  goods .  are  desired  to  be  charged  to 
Charks  Evansy  the  supposed  drawer ;  there  is  no  ambiguity 
0r  uncertainty  in  either  of  the  cases. 

In  Mary  MitchelPs  case,  quoted  from  Foster^  there  was  a 
doubt  whether  it  was  a  requesty  or  an  order  within  tlie  sta» 
Me  ;  ^  Let  the  xuoman  haoe  (the  things  mentioned)  and  he 
^  (the  euppqsed  signer  of  the  paper)  would  see  them  ailpaidP 
This  appeared  to  the  judges  a  doubtful  case^  and  the  statute 
being  a  highly  penal  one,  the  majority  of  them  gave  it  the 
mildest  construction,  though  one  or  two  of  them  thought  it 
came  under  the  statute. 

But  on  the  second  ground,  they  were  all  of  opinion,  that  « 
the  judgment  ought  to  be  arrested ;  the  indictment  states 
the  offence  to  be  against  the  British  statute  made  of  force  in 
this  state,  when  in  &ct  there  is  no  such  statute  made  of 
force  here.  If  the  indictment  had  concluded  against  the 
act  of  the  legislature,  in  such  case  made  and  provided,  it 
in^ould  have  been  good ;  but  as  it  concludes  against  a  £ri» 
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iUh  act  of  parliament^  nrhich  never  was  in  force  in  this     The  State 
country,  it  is  vitious,  and  the  court  cannot  by  intendment       HoUj. 
say  that  the  British  act  of  parliament  intended  to  have  been 
made  of  force  here^  means  an  act  of  assembly  against  the 
offence  of  forgery. 

In  all  prosecutions  on  penal  statutes,  especially  where  the 
life  of  a  man  is  concerned,  nothing  should  be  left  to  intend* 
ment,  or  presumption  in  the  pleadings  ;  every  thing  in  them 
should  be  precise,  certain  sind  definite^  so  as  to  leave  no 
room  for  uncertainty  or  ambiguity* 

Rule  for  arresting  of  the  judgment  miade  absolute,  and 
the  prisoner  was  discharged* 

Present,  Waties,  Bat,  JomisoK,  RAMSAt  and  T&E2V- 

▼ANT. 


TtfE  STAT^Ofam^f  HaKDY  HARmKG*  ft/ttm**a, 

HORSE.STEALING. 

A  case  tried  before  Mr.  Justice  Ramsay,  in  Pendleton  1^\^^^^^^ 
district,  where  the  prisoner  was  convicted  of  the  offence.       ■^*'*  never  be 

*  ^.     ^  impeaenedbj 

He  was  ordered  down  to  Columbia^  in  order  to  be  present  an    affidant, 

,  .        r  •  «         « •    •    1    i<-      unlets  a  copy 

at  the  argument  on  a  motion  for  a  new  trial  on  his  behalf<s    of  it  has  beea 

Mr.  Gist  J  on  the  part  of  the  prisoner;  moved  for  a  new  on^iiimTthat 

trial  on  three  grounds.  ^  ^^^^^l^ 

1.  Misconduct  on  the  part  of  the  foreman  of  the  jury  Jj^g  ^i^l?" 
who  tried  the  cause,  in  saying  before  the  trial,  **  By  God     'n>c  di»co- 

^  J     o  t  J  j^jy  of    new 

**  he  was  one  of  the  jury  who  was  to  try  the  prisoner,  and  evdeiice  after 
^  he  woidd  hang  him  at  all  events."  fiction,  not  sr 

2.  That  he  had  discovered  new  evidence  since  the  trial,  ^^  R*"new 
which,  if  It  had  been  produced,  would  have  evinced  the  pri-  ^"•'* 
soner's  innocence. 
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The  State         3.  That  the  evidence  offered  to  the  jury,  was  not  soffi* 
HnrHinf;.      cient  to  warrant  the  conviction* 


After  hearing  the  arguments  of  the  counsel  on  ail  the 
different  points,  the  judges  were  unanimously  of  opinion, 
on  tfie  first  ground,  that  no  affidavit  should  be  received  on 
a  motion  of  diis  kind^  to  call  in  question  the  integrity  of  a 
juryman,  or  impeach  his  verdict,  unless  a  copy  of  it  had 
been  served  upon  him,  before  the  rising  of  the  court ;  as 
had  been  laid  down  in  Duestoe^s  case,  for  murder,  anUy  voL 
1.  p.  3rr*  Riletf^s  edit,  and  also  in  Simpson^s<:saty  who  was 
tried  for  negro^tealing  at  Camden ;  in  order  that  such  jury- 
man might  have  an  opportunity  of  exculpating  himself,  or 
otherwise  satisfying  the  court,  that  he  had  not  been  gmlty 
of  any  such  misconduct  as  he  had  been  charged  with  ; 
and  this  was  due,  as  well  to  the  character  of  the  jurors  of 
the  country,  as  to  the  cause  of  justice  itself. 

Secondly.  That  the  discovery  of  new  evidence  after  trial^ 
(which  is  so  frequently  made  a  ground  on  motions  for  new 
trials,)  was  not  a  good  ground  for  a  new  trial ;  because,  on 
a  sufficient  affidavit  of  the  absence  of  witnesses  in  criminal. 
See  tbe  ewe  as  Well  as  in  civil  cases,  the  court  will  always  postpone  the 
TThof^ii,  ^'  trial  in  order  to  give  the  prisoner  an  opportunity  to  procure 
p!*^3.  ^RUe)'»  ^^^  attendance,  and  be  better  prepared  at  the  next  court ; 
^'^*  and  that  it  might  have  a  very  mischievous  tendency,  to  esta- 

blish a  precedent  of  this  kind,  after  a  trial  and  conviction^ 
and  after  all  the  evidence  on  the  part  of  the  state  had  been 
fully  dfsdosed ;  as  it  was  easy  to  foresee,  that  a  man  whose 
life  was  in  danger,  would  in  every  case,  even  to  gain  time, 
make  use  of  a  pretext  of  this  kind  to  create  delay ;  but  more 
especialty  by  the  assistance  of  confederates,  he  might  be 
enabled  to  procure  unprincipled  men  to  be  witnesses,  to  con- 
•  tradia  the  evidence  on  the  part  of  the  state,  and  thereby 
defeat  the  ends  of  justice. 

Thirdly.  That  as  the  judge  who  tried  the  cause,  had  re- 
ported from  his  notes  that  the  evidence  was  very  strong 
against  the  prisoner,  there  was  not  the  least  shadow  of  rea- 
son for  granting  a  new  trial  on  that  ground. 
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The  motion  for  a  new  trial,  was  therefore  refused,  on  all     The  State 

V. 

die  grounds.  Hnrdln^. 

After  which,  sentence  of  death  was  pronounced  by  the 
judge  who  tried  the  prisoner,  he  was  remanded  back  to  the 
gaol  of  Pendleton^  and  was  executed  agreeably  to  his 
sentence* 

Present,  Waties,  Bat,  Johnson,  Ramsat  and  Treze- 

TANT. 


.  FouRiE  and  Dawson  affoimt  The  Rev.  HughFraser.      ckarieMton 

2><>/7ic/,180O. 

ASSUMPSIT  for  goods  sold,  &c.  96/.  sterlings  Tried  A  pUnter 
at  GeorgetOTvn^  Aprils  1800,  before  Bat,  J.  to  a  foftoHbr 

In  this  case  it  appeared,  that  PouriCy  one  of  the  plaintifis,  JJJ*^*,  ^"^^ 
did  business  as  a  factor,  in  the  sale  and  disposal  of  crops,  &u  f^oJ^**"  Jjjj 
independent  of  the  mercantile  transactions  of  the  house  of  factor  to  uke 
Pourie  and  Dawson  ;  and  that  the  defendant  had  consigned  his  nftme  una 
rice  to  him  for  sale,  to  a  much  larger  amount  than  the  debt  fi-om  a  mer- 
claimed  in  this  suit ;  and  that  while  the  rice  was  in  his  l^w^\^\\y^^ ko^ 
hands,  he  took  up  goods  from  the  house  of  Pourie  and  Datv*  i}|^"purnoie^ 
scm^   to  .the  amount  of  96/.   which  he  sent  to   the  de-  though  apian- 

tcr  may  by  a 

fendant  Fraser*  That  some  time  afterwards,  fraser  and  subsequent 
Pourie  came  to  a  settlement  about  the  rice,  and  Pourie  gave  eontnictmade 
his  bond  for  the  balance  of  the  proceeds  to  Fraser;  but  in  ^th'^a  me^ 
this  setdement,  this  96/.  was  not  carried  into  the  account.  !^^  %^ 
Pourie^  in  a  short  time  subsequent  to  this  settlement  became  »^  ,^h'm«> 
insolvent,  and  took  the  benefit  of  the  insolvent  debtors*  act.  ©hants*     ac 

countmasetp 

Whereupon,  Mr.  Dawson^  the  solvent  copartner,  mstituted  tiement    be- 

twecD  a  Dlan* 

this  suit  for  recovery  of  this  account  entered  in  the  books  of  ter  and   his 

T)        •  J  r\  factor  wHI  not 

Pourte  and  Dawson.  amount  to  any 

:    The  defence  set  up  in  this  case,  was,  that  Fraser  had  *^^  f!? ^^he 
never  authorized  Pourie  to  take  up  goods  in  his  name  from  JjJe  mewiumf. 
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Pourie  and    any  person  or  persons  whatsoever.    That  it  was  true,  he 
Dawsoa      ^i^^  sent  him  his  crop  of  rice  for  sale,  and  had  ordered  him 
^^^-       to  send  him  up  the  articks  mentioned  in  the  account,  which 
he  intended  should  be  paid  for  out  of  the  proceeds  of  the 
rice;  but  never  had  it  in  contemplation,  that  his  factor 
should  run  him  in  debt,  or  pl^ge  his  credit  widi  any  per* 
son,  or  to  any  amount  whatever ;  and  that  the  omission  to 
give  credit  for  the  amount  of  thb  account,  When  he  took 
.  P&uri^s  bond,  was  a  mistake  in  the  hurry  of  aetding  a  long 
account  which  had  subusted  between  them. 

The  jury,  under  the  direction  of  the  judge,  gave  a  verdict 
for  the  defendant ;  and  thb  was  a  motion  for  a  new  trial, 
on  the  ground  of  misdirection,  and  as  a  verdict  against  law. 

Mr*  Gaillardy  in  favour  of  the  motion,  insisted,  that  the 
credit  was  given  to  Fraser  by  the  house  of  Pourie  and  Daw^ 
sorij  and  the  entries  in  their  books  proved  it ;  and  it  was 
not  denied,  but  that  the  goods  went  into  Fraser^s  posses- 
sion. That  the  entries  in  merchants^  and  tradesmen's  books 
had  long  been  admitted  as  evidence  of  the  contract  be- 
tween them  and  their  customers  in  this  country,  under  the 
act  of  assembly ;  and  this  case  ought  not  to  be  an  exception 
to  that  rule.  That  Fnxser  himself,  by  his  setdement  with 
Pourie^  and  taking  his  bond  for  the  balance  of  the  sales  of 
his  rice,  had  confirmed  tins  contract,  if  any  doubt  could 
arise  on  that  head  before,  by  not  taking  it  into  the  account 
on  that  settlement. 

I1iat  Fraser  had  afterwards  sued  Pourie  on  this  bond, 
which  reduced  him  to  insolvency  ;  and  obliged  him  to  take 
the  benefit  of  the  insolvent  debtors'  act,  which  was  in  law  a 
release  of  the  debt. 

Mr.  Deas^  for  defendant,  in  reply,  admitted  the  general- 
doctrine,  that  entries  in  merchants'  and  tradesmen's  books 
were  evidences  of  contracts  in  this  country,  where  cus- 
tomers we^  in  the  habits  of  dealing  with  them.     Bat  this^ 

was  a  case  of  a  very  difieitnt  complexion.    Here  the  ao- 
6 


1 

1 
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cou&t  was  opened  between  Fourie  and  Dawson  and  the  de«  Poane  and 
fendant,  at  the  instance  and  request  of  Pouricy  the  factor  of  ^*^»°"^ 
Fraser  ;  and  here  he  said,  a  very  important  question  pre-  ^  iPfa»er. 
sented  itself  to  the  view  of  the  court ;  had  he  any  authority 
to  open  this  account  with  the  house  of  Fourie  and  Dawson  ? 
It  was  not  pretended  on  the  trial,  nor  is  now,  that  he  had 
any  express  authority  so  to  do.  Will  then  his  acting  as  a 
factor  in  the  sale  and  disposal  of  rice,  or  other  produce  of 
the  country,  give  this  authority  to  a  factor  ?  He  was  bold  to 
say,  it  would  not ;  and  it  would  be  a  very  mischievous  doc- 
trine if  it  did*  The  law  relating  to  principals  and  factors 
would  warrant  no  such  thing,  unless  some  special  power 
was  given  for  that  purpose.  The  credit  of  the  planters  in 
this  country,  it  was  well  known,  stood  very  high  ;  and  to 
permit  factors  to  speculate  upon  that  credit  as  they  pleased, 
while  they  pocketed  the  money  of  their  employers,  would 
indeed  prostrate  the  interests  of  the  planters  at  the  feet  of 
their  agents,  the  factors. 

That  what  was  called  a  subsequent  ratification  in  this 
case,  the  omission  to  credit  this  account  when  the  settle- 
ment took  place,  and  the  bond  was  given  for  the  balance 
of  the  proceeds  of  the  rice  Fourie  had  sold ;  that  appears 
to  be  a  mistake  or  an  omission  in  the  hurry  of  business, 
which  his  client  was  willing  and  ready  to  rectify  at  any  time, 
by  giving  credit  on  the  bond  for  that  amount ;  be  that 
however  as  it  may,  Fourie  and  Dawson  had  nothing  to  do 
with  it,  as  they  were  no  parties  to  the  transaction. 

By  the  Court*  Where  a  factor  is  authorized  generally  to 
transact  all  the  business  of  a  planter,  as  to  buying  and  sell- 
ing for  the  use  and  account  of  a  plantation,  in  such  case  the 
act  of  the  factor  will  bind  his  principal.  But  if  a  factor  is 
employed  to  sell  rice  or  other  produce,  and  to  send  goods 
to  his  principal,  he  cannot  bind  him  by  taking  up  goods  for 
his  principal,  and  the  merchant  who  trusts  him  must  look 
to  the  factor  for  his  money. 

If,  however,  a  planter  was  by  any  subsequent  act  to  ratify 
such  a*contract,  it  would  be  a  strong  presumptive  evidence 
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Ptoorie  and    that  he  had  been  so  authorized  to  make  it,  and  would  be 
V.  binding  on  the  principal ;  but  the  omission  or  mistake  in  an 

^^^'  item  in  the  settlement  of  accounts  between  the  factor  and 
his  principal,  will  not  amount  to  any  such  raufication  of  a 
contract  with  a  third  person. 

Let  the  rule  for  a  new  trial  be  discharged. 

■ 

Present,  Grihke,  Bat,  Johnson  and  Trezxvant. 


William  Stephen  against  Williams  Thater* 


CASE  on  attachment. 


It    is    the 

mcnt,  iin/not  Upon  a  rule  on  the  sheriiT,  to  shew  cause  why  he  should 
«i»tJn^fmfit!  "^^  P^y  ^^^^  monies,  arising  from  the  sale  of  a  house  and 
tri^'^^ieiT'iSJ  '°^  ^^  *®  plaintiff  in  atUchment,  as  the  first  attaching 
the      absent  creditor. 

oebtors 
eoo  8,  he, 

•bnition    it      Present,  Grimke,  Waties,  Bat,  Johnson  and  Treze- 

attachment  is   „  .  „_ 
*»ecl  after  Uic    VANT. 
expiration    of 

but  before  the*  This  was  a  case  which  turned  upon  the  construction  of 
year  and  day,  ^^  attachment  act.  Mr.  Tayhr^  as  attorney  for  the  plain- 
aerre\he^rit  ^^^  ^^  ^^^^  ^^'^^'  moved  that  the  money  arising  from  the  sale 

dilo?s"^  /^'  ^f  *''^  *^°^*«  *"^  *^^  ™8**^  ^  paid  over  to  his  client  as  the 

unless  the  se-  first  attochiw  creditor. 

fond    attach-  **  ^ 

ing:     creditor 

firat  one  to  Mr.  Darrellj  attorney  for  one  yohn  Rogers^  who  was  a 
default  ^^LoIT-  sccond  attaching  creditor,  claimed  this  money,  and  moved 
''^ A*"  urge's  *^a^  i^  might  be  paid  over  to  his  client,  as  having  the  frst 

order  for  the  judjrmmt. 
substitution  of  "^      " 
a  new  writ  of 

atUchment,  in  liea  of  an  old  one  loit  or  mislaidy  is  tantamount  to  an  order  for  further  tim^ 
to  declare. 
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Upon  looking  over  the  proceedings,  it  appeared  diat  Mr* 
Taylor  had  issued  out  his  attachment  on  the  6th  day  of 
Juiy^  1796,  but  as  the  sheriflf  had  mislaid  the  writ  of  at- 
tachment, the  declaration  was  not  filed  within  two  months 
after  the  issuing  of  the  writ.  On  the  22d  of  yuncj  1797y 
Mr.  Tayhr  obtained  an  order  for  the  substitution  of  a  new 
writ  of  attachment^  in  lieu  of  the  old  one  lost  or  mislaid  ;  on 
the  20th  of  Juiy^  1797,  he  filed  his  declaration ;  on  the 
Slst  of  ^uli/j  1798,  he  obtained  an  order  for  judgment ;  on 
the  2d  of  Augusty  1798,  he  executed  his  writ  of  inquiry, 
and  on  the  20th  of  August^  1798,  he  got  his  final  judgment 
signed. 

Mr.  DarreU  issued  his  writ  on  the  6th  of  October ,  1796, 
filed  his  declaration  the  31st  of  Januaryj  1797 ^  obtained 
an  order  for  judgment  on  the  5th  of  February ^  1798,  and 
executed  his  writ  of  inquiry,  and  signed  his  judgment  on 
the  26th  of  March^  1798,  nearly  five  months  before  Mr. 
Taylor'* 9  final  judgment ;  so  that  the  great  question  in  Ais 
case  was,  who  should  have  the  preference,  the  Jiret  attach- 
ing cretUtor^^  or  tht^rat  judgment  creditor. 

On  the  part  of  Rogers^  the  second  attaching  creditor,  it 
was  contended,  that  the  main  object  of  the  Attachment  act, 
and  the  attaching  a  part  of  the  absent  debCoPs  goods,  &c. 
was  to  make  the  absent  debtor  a  party  in  court,  so  as  to 
bind  him  with  a  judgment,  as  in  ordinary  and  common  ca- 
ses, where  a  copy  of  a  writ  or  process  was  left  at  the  de- 
fendant's most  notorious  place  of  abode  ;  but  that  the  judg- 
ment when  obtained,  operated  by  common  law  principles, 
and  bound  the  property  real  and  personal  of  the  absent 
debtor,  and  had  all  legal  priorities  in  the  same  manner  as  if 
defendant  had  been  served  personally  with  the  original  pro- 
cess, or  as  if  it  had  been  left  at  his  usual  residence.  It  was 
admitted,  that  the  first  attaching  creditor  would  have  had 
the  preference  if  he  had  been  diligent  and  obtained  his  first 
judgment ;  but  as  he  did  not,  but  lay  by,  it  left  an  openii^ 
for  Mr.  Rogers  to  step  in  and  get  the  first  judgment ;  t^ 
which  means  Sttphen  lost,  and  Rogers  gained  the  priority. 

Vol.  II.  M  ra 
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8teph«i  That  Stephen  should  Mve  filed  his  declaration  within  tw<l 
Tiiljer.  months  after  the  return  of  the  writ,  which  was  on  the  thir^ 
Tuesday  in  August  next  after  it  was  issued  ;  that  if  the  she> 
riff  did  not  return  the  writ,  he  should  have  been  ruled  to 
that  purpose,  and  ^  <»^  being  galled  od,  he  had  shewed  ftw 
cause  that  it  was  lost  or  mislaid,  he  might  then  have  got  an 
order  of  substitution  as  well  as  in  June^  1797,  which  was 
such  a  neglect  or  omission  as  forfeited  his  ri^  to  a  pre- 
ference* 

Mr.  JUoultrie  claimed  the  money  for  his  client,  Mr. 
Stephen^  the  first  attaching  creditor,  on  the  ground  that  thi$ 
was  not  a  common  law  right,  but  one  expressly  given  by 
the  statute,  which  was  bottomed  on  the  civil  law ;  the  proi- 
ceedings  were  in  rem  and  not  ad  personam  ;  that  the  mai^ 
end  and  design  of  it  was  not  so  much  to  bind  the  person  of 
the  absent  debtor,  and  to  make  him  liaUe,  as  to  get  possea* 
siod  of  his  goods  and  chattels  to  satisfy  the  demand  of  the 
plaintiff^  The  very  tide  of  the  act,  and  all  the  clauses  of  it, 
were  predicated  upon  this  idea*  The  act  at.  the  first  blush^ 
presumes  that  the  defendant  is  absent  and  out  of  the  state^ 
so  that  a  cpmmon  law  process  could  not  be  served  upon 
him,  but  that  he  had  goods  and  chattels,  rights  and  credits 
within  its  limiis  sufficient  to  satisfy  the  demand*  It-was 
therefore  to  make  these  liable  in  the  absence  of  the  defend* 
ant  that  the  act  was  framed,  and  every  clause  of  it  is  so 
constructed,  as  to  answer  the  ends  contemplated* 

The  first  clause  of  the  act  is  express  and  positive ;  it  de- 
clares that  the  attaching  of  any  part  of  the  absent  debtor's 
goods  and  chattels,  &c*  &c.  in  the  name  of  the  whole,  shalt 
secure  the  whoky  and  make  it  liable  in  l^w^  to  answer  any 
judgment  which  should  be  recovered  upon  such  process  /  this, 
he  contended,  was  a  statutory  assignmei^t,  or  transfer  to  all 
intents  arid  purposes,  as  effeetually  in  law  as  if  the  defend- 
ant himself  had  made  a  formal  assignment  under  hand  and 
seal,  or  given  a  mortgage  of  the  property  to  secure  the 
debt*  It  was  much  more  extensive  in  its  operation  than 
^y  judgment  or  executioorHs  the  latter  can  only  extei\4 
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to  tangible  property  which  the  sheriff  coold  seize  and  sell,  Stephen 
but  this  statutory  transfer  under  the  actj  gives  the  plaintiff  Thayer. 
in.  attachment  a  right  to  moneys  in  the  hands  of  third  per- 
sons, and  to  bonds,  notes,  book  debts,  and  all  other  kinds  of 
thoses  in  action  which  belong  to  the  absent  debtor. 

It  also  compels  a  discovery  on  oath,  of  all  ^uch  debts^ 
dues  and  demands  from  third  persons,  as  are  due  and 
owing  to  the  absent  debtor.  It  likewise  authorizes  th^ 
attaching  creditor,  to  sue  for,  recover  and  receive  all  such 
moneys  as  are  due  and  owing  to  the  absent  debtor,  and  to 
give  receipts  and  acquittances  for  the  same,  which  are  de^^ 
dared  to  be  binding  and  conclusive  against  all  parties 
whatever ;  no  assignment,  therefore,  he  said,  could  be  more 
conclusive  or  extensive  than  this  created  by  this  act,  yet 
none  of  them  so  far  depended  on  the  judgment.  This  act 
likewise  authorizes  the  sheriff  to  seize  and  take  into  hia 
power  all  the  tangible  property  of  the  absent  debtor,  and 
appraise  and  sell  the  same,  and  pay  the  proceeds  into  the 
hands  of  the  plaintiff  in  attachment,  and  this  ako  without 
any  judgment ;  all  which  extensive  and  operative  clauses  in 
ifais  act,  he  said,  prove  most  manifestly  beyond  all  contra* 
diction,  that  it  is  the  issuing  out  and  lodging  of  this  attaclv* 
nent  in  the  hands  of  the  sheriff  which  creates  and  establishesi 
this  extensive  Uen  on  the  goods  and  chattels,  rights  and 
credits  of  the  absent  debtor;  because  all  this  is  done  under 
die  different  clauses  of  the  act,  long  before  any  judgment 
oftentimes  can  be  obtained  against  the  absent  debtor.  In* 
deed,  the  end  and  design  of  getting  final  judgment  in  an 
attachment  case,  was  more  for  preventing  fraudulent  de- 
mands against  an  absent  debtor,  than  for  any  other  purpose 
whatever ;  because  the  act  requires  that  such  debts  and  de« 
mands  shall  be  proved  to  the  satisfaction  of  a  jury  by  the  or« 
dinary  rules  of  evidence,  and  that  after  a  notice  of  a  year  and 
a  day  to  defendant  to  come  in  and  {dead  to  the  suit,  in  order 
to  prevent  surprise  in  esublishing  a  demand  against  the  ab- 
sent debtor  ;  but  this  judgment  seems  intended  only  to  li« 
quidate  and  establish  the  amount  of  the  plaintiff's  demand, 
bat  not  to  give  him  a  right  to  the  absent  debtor's  effects. 
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Stephen  which  had  been  previiHuly  disposed  of  for  the  me  of  dio 
Thayer,  plaintiff  in  attachmcnti  agreeably  to  the  foregoing  dauaea  of 
the  act. 

With  regard  to  the  supposed  kKheaonlbe  part  of  •SkejpiAeft^ 
in  not  filing  his  declaration  within  two  months  after  the  re« 
turn  of  the  writ  of  attachoaent,  it  did  not  deprive  turn  of 
any  right  which  he  had  acquired  by  his  first  attachment  s 
the  suit  was  not  discontinued  thereby,  and  if  die  suit  was 
not  discontinued,  dien  the  first  attachment  did  not  lose  ita 
lien*  He  admitted,  that  the  second  dause  of  the  attach-* 
ment  act,  did  require  a  plaintiff  to  file  his  dedaradon  withim 
two  months  after  die  return  of  the  writ,  unieas  auftcient 
cause  was  shewn  to  the  contrary.  Now  the  cause  shews 
here,  was  die  loss  of  the  originai  writ  by  the  shtrtf!^  wluch 
was  deemed  a  good  cause  for  furdier  dme  to  fik  it ;  and 
tMs  was  no  ktchcs  or  neglect  on  the  port  of  Mn  Stephen  tho 
plaindff,  or  hb  attorney  Mr«  Taytor^  but  owing  to  an  acci* 
dent  happening  to  the  sheriff,  who  is  b  public  ofioer,  and 
unavoidable  accidents  are  always  allowed  to  take  cases  out 
of  any  general  rule. 

The  act  has  fixed  bo  predse  dme  far  filing  a  dedaratieii 
after  the  expiradon  of  two  months ;  that  is  left  entirely  ta 
the  iEscretion  of  the  judge,  who  makes  the  order  for  fur- 
dier dme.  If,  then,  no  dme  is  mentioned,  eidier  by  the  act 
or  any  rule  of  court,  which  diows  n  year  and  a  day  before 
the  cause  is  out  of  court,  unless  the  party  was  forced  by  a 
rule  to  declare  in  a  shorter  dme,  and  it  is  'not  lAeged  in 
this  case,  that  any  audi  rule  was  ever  obtained,  either  by 
the  defendant  or  the  second  attaching  creditor ;  and  long 
before  a  year  and  a  day  bad  expired  from  the  return  of  the 
writ,  the  order  for  substituting  a  new  writ  in  lieu  of  the  one 
fost  by  the  sheriff  was  obtained,  which  he  said  fully  cured 
all  defects  and  omissions  about  filing  this  dedaration ;  and 
the  party  immediatdy  afterwards  filed  his  dedaradon,  and 
proceeded  on  regubtfly  to  final  jutlgment.  But  whatever 
cause  there  might  have  been  for  taking  advantage  of  anjf 
delay  while  the  proceedings  were  in  transitu^  it  was  now 
too  bte  after  judgment.    1  Bac.  95.    3  Burr.  1725.  17£e. 
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The  statute  of  jeo&yi  vHU  cure  all  onUsioiMi  or  muitakeay      Stephen 
if  ther^  were  any,  after  verdict  aod  judgment.  ibl) er. 

After  cooaidering  this  case,  the  opinioo  of  the  majority 
of  the  judges,  was  dt^Uvered  by  Mn  Ju»dce  Johnsov,  to 
the  felbwing  eflfect.  That  the  proceas  of  attachment  had 
both  the  operations  oomended  for ;  that  it  was  the  intention 
of  the  act,  to  secure  the  property  of  the  absent  debtor,  for 
the  satis£Ktion  of  the  plaintiff's  demand,  and  also  to  make 
the  absent  debtor  a  party  in  court,  so  as  to  bind  him  by  a 
judgment ;  but  it  was  evident  from  the  whole  tenor  of  the 
act,  that  it  .was  the  proce9$  ^  aUachmerU  which  gave  the 
Ben  on  defeadaat's  goods  and  chattels,  &c.  in  the  first  place, 
and  mi  the  judgmenii  the  words  of  the  act  in  most  of  its 
clauses  speak  this  languagr  and  convey  tins  idea  in  almost 
every  pan  of  diem* 

The  words  in  the  irst  clause  expressly  declare^  that  the 
attathmg  ofamf  part  in  die  name  of  the  whoie^ehallmaie  the 
whole  liaUe  ia  law  to  answer  any  judgment  which  may  be 
obtained  on  that  process ;  or  in  other  worcb,  liable  to  sa- 
tisfy the  plaintiff  whatever  sum  he  could  prove  to  a  juiy 
to  be  justly  due  him. 

The  thiid  dauae  enacts,  that  the  goods  attached  should 
be  deli^Fcred  over  to  the  plaiatiff,  after  being  inventoried 
and  appraised,  to  be  sold  towards  payment  of  his  debt. 

The  feurdi  danse  authorizes  the  plaindff  to  sue  for 
bonds,  notes  and  accounts,  and  other  choees  in  action  due 
to  the  absent  debsor  from  thkd  pemns,  and  to  give  receipts 
and  discharges  in  law  £9r  the  same ;  which  are  to  be  con« 
Mdeved  as  good  and  valid  to  all  intents  and  purposes  what* 
ever,  and  in  fact  to  do  all  the  actsof  an  absolute  assignee. 

This  attadiment  reiAy  puts  the  plaintiff  on  the  footing  of 
a  judgment  creditor,  (only  it  is  more  extensive  in  its  opera- 
tion, as  to  chases  in  action^  than  any  execution  could  put 
him,)  by  authoriaiog  the  sale  of  all  tangible  property  for  the 
plaintiff's  debt,  in  addition  to  tiie  recovery  of  all  choses  in 
metien  ;  and  aU  these  rights  are  given  previous  to  any  judg- 
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Stephen  ment  being  entered  up,  all  which  clearly  prove,  that  k  U 
Thayer.  ^^  attachment  which  gives  the  lien,  and  not  the  judgments 
With  respect  to  the  forfeiture  of  this  right  by  the  plain- 
tifTs  not  filing  his  dedaradon  within  two  mondis,  it  would 
be  contrary  to  the  rules  of  law  and  justice,  to  suffer  a  mas 
to  lose  a  priority,  or  previous  right,  by  any  circumstancea 
which  he  himself  coiild  not  control ;  such  as  a  debt  being 
unliquidated,  owing  to  the  absence  of  a  OMtterial  witness^ 
or  the  like,  which  might  prevent  a  man  from  obtaining  a 
judgment  as  soon  as  a  subsequent  creditor ;  or  as  in  the 
present  case,  the  misfortune  or  omission  of  the  sheriff  in 
not  doing  his  duty,  in  returning  the  writ  in  due  time,  &c* 
by  which  circumstances,  a  plaindff  might  be  delayed  m 
getting  his  judgment,  without  any  default  of  his  own.  It 
has  already  been  observed,  that  the  absent  debtor  was  made 
a  party  in  court  as  effectually  as  if  he  had  been  served  with 
a  capias  ad  respondendum;  if  so,  then  the  suit  must  be 
governed  by  common  law  rules,  where  it  is  not  controlled 
by  the  act.  The  pkdntiff^s  suit,  therefore,  is  not  abated  by 
$he  common  law  until  the  expiration  of  the  year  and  day 
after  the  return*  Against  this  construction  there  b  no  ex* 
press  authority ;  the  only  thing  against  it,  is  the  implicatioa 
arising  out  of  the  second  clause  of  the  act,  which  says  the 
declaration  shall  be  filed  within  two  months  after  the  return 
of  the  attachment ;  but  diere  is  nothing  in  this  dauae,  or 
any  other  clause,  which  says  the  suit  shall  abate,  if  the 
plaintiff  does  not  file  his  declaration  within  two  months  | 
and  it  is  a  well  established  maxim^  that  the  common  law  ia 
not  to  be  altered  or  destroyed  by  implication.  According  to 
this  construction,  therefore,  the  plaintiff  Was  within  the  rulea 
'  of  the  common  law,  in  filing  his  declaraticm  before  the  expi- 
ration of  the  year  and  day  after  the  return.  There  are 
several  acts  of  our  legislature  which  are  analogous  to  the 
one  under  consideration,  and  in  their  construction,  will 
throw  light  upon  this  subject.  The  circuit  court  act  of 
1789,  says,  all  the  pleadings  shall  be  made  up  at  the  first 
court,  and  be  ready  for  trial  at  the  next  court*    The  circuii( 
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court  act  of  1791,  says,  the  (kdaraUon  shall  be  filed  on  or  .Stephen 
before  the  meeting  of  the  second  court ;  yet  under  neither  Thayer. 
of  these  acts  was  it  ever  contended,  that  the  suit  abated, 
or  that  the  plaintiff  was  precluded  from  filing  his  declaration 
after  the  time  required  by  these  acts^  at  any  time  before  the 
expiration  of  the  year  and  day  :  indeed,  if  the  defendant 
wished  for  a  speedy  end  of  the  suit,  he  might  have  forced 
the  plaintiff  by  a  rule  to  declare,  and  if  he  did  not  then  do 
It  within  the  rule,  then  the  defendant  might  have  nort" 
pressed  him.  And  was  there  any  thing  to  have  prevented 
the  second  attaching  creditor  in  this  case,  from  ruling  tho 
first  attaching  creditor  to  file  his  declaration  \  in  which  case, 
he  might  have  nonprossed  bim'unless  good  cause  had  been 
shewn  to  the  contrary ;  but  he  did  not  take  this  step,  which 
afforded  the  plsuntiff  the  advantage  of  the  year  and  day  to 
file  his  declaration ;  and  it  is  too  late  after  verdict  and 
judgment  to  avail  himself  of  any  neglect  of  that  kind. 

Admitting,  however,  that  the  strict  and  rigid  construc- 
tion contended  for,  under  the  clause  of  the  act,  was  a  true 
one,  the  cause  assigned  by  the  sheriff  in  losing  the  original 
Writ  was  a  good  one,  and  would  have  brought  the  plain- 
tiff's case  under  the  exception  mentioned  in  the  second 
clause,  ^^  unless  sufficient  cause  is  shewn  to  the  contrary 
M  for  a  longer  time.''  There  is  no  judge  on  the  bench,  who 
would  not,  upon  such  a  representation,  have  given  further 
time  to  declare,  and  the  order  of  substitution,  which  was 
given  for  leave  to  substitute  a  new  writ  in  lieu  of  the  one 
lost  by  the  sheriff,  may  be  considered  as  tantamount  to 
leave  given  for  further  time  to  declare,  as  it  could  be  for 
BO  other  purpose  that  the  order  was  made  ;  and  the  two 
months  to  declare,  might  with  great  propriety  have  been 
considered  from  that  time  ;  and  from  that  period,  all  the 
proceedings  are  conformabje  to  the  directions  of  the  act* 

It  was  therefore  ordered,  that  the  money  in  the  sheriff's 
hands,  be  pud  over  to  Mn  Stephen^  the  first  attaching 
freditor^ 
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8tepli€ft  Watiks,  J.  dbaented  from  tfus  opinion,  and  difiered 
j^er.  ^"^  ^^^  Other  judges  on  the  point  of  the  lien  created  by 
the  act ;  as  he  conceived  it  was  the  judgment  which  con- 
summated the  lien,  and  not  the  attachment ;  consequently) 
that  the  first  judgment  creditor  should  have  the  priori^% 


Charleiion  ThOXAS  DiLLOH  Ogoinit  '  M^CUE. 

In  the  mm-      MOTION  to   set  toide  a  nonsiut.  on  a   summaiv 

maryjuriMUc-  '  ^ 

tion    of    this  p|t>CeSS» 

a  defendant  In  this  case,  Mn  Parker^  who  appeared  for  defendant, 
b^e?tofthe  filed  a  discount ;  but  as  a  knowledge  of  the  kerns  in  the  dis- 
iTO^^to'"'  count,  and  some  odier  material  circumstances,  rested  only 
S?"imirt*ri^'  with  the  parties,  he  gave  the  plaintiff's  attorney,  Mr.  Tay- 
notice  in  wri-  hr  notioe  that  he  would  call  on  the  plaintiff  on  the  trial  to 

ting,  specify-  i_.  i 

ing  the  points  answer  on  oath  touching  the  payment  of  certain  sums  of 
bare  Uie  an-  money,  which  were  known  only  to  the  parties  themselves ; 
^^"  ^  upon  die  ground,  that  in  the  equity  side  of  this  court,  in 
small  causes  under  20^  sterling,  upon  summary  process, 
where  there  was  no  occasion  for  a  jury,  the  parties  had  a 
right  to  all  the  advantages  on  both  sides,  as  they  could  have 
in  a  court  ,of  equity  ;  and  this  was  in  nature  of  a  cross  bill, 
where  there  was  no  other  relief  than  the  parties  on  oath. 
Upon  the  trial,  the  plaindff"  did  not  appear  to  answer  on 
oadi  the  questions  propounded,  whereupon  be  was  non- 
suited* 

This  was  a  motion  to  set  aside  this  nonsuit,  and  to  have 
a  new  triaL 

Mr.  Taybry  for  the  plaintiff,  did  not  deny  the  right  of 
the  defendant,  to  call  upon  the  plaintiff  for  an  answer  on 
oath  in  the  summary  jurisdiction  of  this  court,  in  cases 
where  there  was  no  other  testimony  to  be  had  ;  but  con- 
tended, that  as  this  was  a  mere  verbal  notice  out  of  doors, 
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neither  himself  nor  his  dient  was  bound  to  take  notice      Diiion 
of  it* 


As  this  was  a  new  point,  the  judges  took  this  opportu- 
nity of  expressing  their  opinions  of  the  case,  and  of  what 
oug^t  to  be  the  practice  in  such  cases  as  the  present  one  in 
future.  That  as  to  the  principle  contended  for  by  Mr. 
Parker^  it  was  a  correct  one  ;  for  each  party  in  the  sum- 
mary jurisdiction  of  this  court  under  20/.  sterling,  had  a 
right  to  avail  themselves  of  all  matters  both  in  law  and 
equity  ;  that  is,  as  long  as  common  law  rules  of  evidence 
will  bear  them  out,  they  ought  to  be  bound  by  the  common 
law  rules  in  the  first  place  ;  and  where  they  fail,  that  the 
parties  may  then  resort  to  equitable  principles,  to  supply 
the  defects  of  the  common  law.  I'hat  where  there  is  no 
other  evidence  to  be  procured,  the  defendant  has  a  right  to 
call  upon  the  plaintiiF  to  answer  on  oath,  touching  any  mat- 
ter  known  only  to  the  parties  themselves  ;  and  if  the  plain- 
tiif  refuses  to  answer,  then  to  take  the  matter  pro  confessa^ 
or  to  move  for  a  nonsuit,  as  the  case  may  be  ;  but  that  loose, 
verbal  notices  were  by  no  means  sufficient  for  that  purpose* 
In  every  case,  therefore,  where  a  defendant  wished  to  avail 
himself  of  such  kind  of  toatimooy,  or  answers  from  the 
plaintiff,  he  ought  at  the  time  of  filing  his  discount  to  give 
the  plaintiff  notice  in  writing,  that  he  would  call  uiK>n  him 
for  answers  on  oath  to  the  points  he  wished  to  make  him 
answer  unto,  specifying  them,  particularly,  in  order  to  guard 
against  surprise. 

As  the  practice,  however,  had  not  heretofore  been  settled 
on  this  head^  they  thought  it  but  reasonable  to  give  the 
plaintiff  another  hearing. 

Rule  for  a  new  trial  made  absolute* 

Present,  Burke,  Waties  and  Bat. 

(J3*  The  above  may  be  considered  as  a  rule  of  practice 
rather  than  as  an  adjudged  case. 
Vol,  n.  N  a 


M*Cue. 
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DiUoK 

V. 

!MI«Cuc. 


N*  B.  This  case  ought  to  have  been  placed  among  th<r 
causes  in  1799,  before  Judge  Burkb  left  xht  common  law' 
bench,  but  by  accident  it  was  omitted  in  its  proper  place4 


Charlfatmit 
^\tay,  1800. 


The  Commissioners  or  the  Streets  ot  Georoetowv 
agahist  Archibald  Taylor, 


To  oonsUtute 
a  public  fti'eet 
or  highway,  it 
is  iieoeMary 
tliatit  fthoulu 
lie  laid  off  and 
U8e«l  as  such  ; 
for  it  is  the 
use  which 
makes  it  a 
highway. 

.Vonvser, 
however,  for 
a  great  num- 
ber of  vctars 
will  forfeit  a 
rit;ht  to  a 
highway. 

The  proper 
yemc'ly  for 
ob-tructinp;  a 
stivetorhigh- 
"way  is  ^y  in- 
die iment,  and 
not  by  action 
to  try  title, 
-which  is  »  re- 
medy to  reco- 
ver a  private 
ri^t. 

Where  the 
comniissioii- 
«rs  of  streets 
or  liighways 
brill);  a  pri- 
Tate  action  for 
obbtructio^  a 
highway,  it  is 
a  grtod  groond 
for  deinarrer, 
pr  in  arrest  of 
judgment. 


MOTION  for  new  trial. 

This  was  an  action  to  try  title  to  certain  portions  of  land 
within  the  defendant's  enclosure  near  Georgetown^  claimed 
by  the  commissioners  as  part  of  the  public  streets  belong- 
ing to  the  town;  tried  before  Bay,  J.  m  Georgetown^ 
Jfril,  ISOQ. 

The  commissioners,  in  support  of  this  right,  produced  a 
deed  dated  in  1 734,  from  a  Mr.  Screven  to  certain  trustees 
therein  named,  for  the  greatest  part  of  the  lands  on  which 
Georgetown  is  now  situated  and  established ;  to  be  laid  out 
in  lots  for  the  then  and  future  inhabitants  of  said  town^ 
Afterwards,  Mr.  Cleeland^  an  old  inhabitant  in  the  vicinity 
of  the  town  claimed  this  land,  which  Mr.  Screven  had  so 
conveyed  to  trustees  in  right  of  his  wife ;  but  soon  after 
compromistd  the  matter  with  Mr.  Screven  and  the  lot 
owners,  and  confirmed  all  the  tides  from  Mr.  Screven  to 
the  proprietors  pf  the  lots,  in  and  by  a  deed  dated  in  1737 ; 
and  also  conveyed  all  the  rest  of  the  town  to  trustees,  in  the 
manner  and  for  the  uses  and  purposes  which  Mr.  Screven 
had  done  before  hiin.  Soon  after  this,  Mr.  Cleeiandh2Lvmg 
other  lands  adjoining  the  town,  laid  out  additional  squares, 
and  added  them  to  Georgetowny  which  were  to  be  consi- 
dered as  part  of  the  said  town  ;  annexed  to  this  deed  lay- 
ing off  these  new  squares,  was  a  plat  on  which  were  deli- 
neated these  new  squares  with  streets  running  through  them 
in  various  directions,  for  the  convenience  of  thqse  who 
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Miight  pnrrhMf  Ae  iocs  to  be  sold  out  in  the  diiFerent  Commiuion» 
squares.    But  by  a  paittcqkMr  clause  or  proviso  in  this  deed,  v. 

^  declaring  these  squares  to  be  a  part  of  Georgetown^  Mr.        *^'  '"'* 
Ckeland  reserved  to  himself  the  right  or  privilege  oi  selling 
or  disposing^  of  these  squares  in  such  manner  as  he  migfat 
<Ami  proper^  exempt  from  all   provisoes  and  conditions 

whatever. 

It  was  upoh  diis  deed,  and  the  plat  annexed  t6  it,  that  the 
commissioners  founded  their  claim  to  the  streets,  in  that 
part  of  the  town  laid  oiF  by  Mr.  Ckekmd.  They  admitted^ 
that  Mr.  Ckeland  h^d  a  right  to  dispose  of  the  squares  in 
any  manner  he  pleased^  agreeably  to  the  proviso  or  condi* 
tion  in  his  deed ;  but  denied  his  right  to  resume  the  streets 
which  had  been  delineated  on  the  plat  annexed  to  it,  as  they 
were  not  mentioned  in  the  proviso  (  and  insisted  upon  it^ 
that  as  he  had  once  parted  with  his  right  in  them  for  the  use 
of  the  inhabitants,  or  for  public  purposes,  he  never  could 
again  resume  them,  or  dispose  of,  or  appropriate  them  to 
private  purposes^ 

On  the  part  of  the  defendant,  it  was  urged,  that  the  pro* 
Viso  or  condition  in  this  deed  from  Mr.  Ckekmd^  expressly 
gave  him  a  right  of  disposing  of  the  squares  as  he  pleased^ 
whenever  he  thought  proper ;  and  as  the  streets  laid  down 
in  this  plat,  were  only  intended  for  the  use  of  those  who 
should  purchase  the  lots  on  the  squares,  and  for  no  other 
purpose  whatever,  it  was  cbntended,  that  they  were  mere! 
appendages  or  appurtenances  belonging  to  the  squares,  and 
went  with  them  whenever  he  thought  proper,  in  the  same 
manner  as  the  squares  themselves ;  and  the  more  espe^ 
oially,  as  no  lots  had  ever  been  laid  off  or  sold  out  of  any 
of  these  squares,  and  as  a  necessary  consequence,  there 
were  no  persons  who  had  a  right  to  claim  the  use  of  these 
streets*  That  Mn  Ckeland  accordingly  viewing  the  thing 
!n  this  light,  and  believing  himself  perfectly  secure  undei^ 
tl\e  proviso  in  this  deed,  and  that  he  was  well  warranted  in 
so  doing,  did  by  deeds  of  conveyance  some  time  in  the  year 
1753,  sell  and  convey  to  Mary  La  Hoachy  in  consideration 
•f  817^  currency,  two  of  the  squares  mentioned' in  his  for* 
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OhmibImImi-  Awr  deed,  without  taking  any  aotice  of  the  ■trectt)  trUdi 
^  were  iaduded  in  ^  dtcd  wittv^  aqiMm* 

2^^  The  will  of  JMbry  lMRom:hwmAm  produced,  in  wbidi 
fthe  devises  her  estate  to  her  two  dattg^ters,  Mrs.  Tu^k^t 
and  anodier.  Upon  the  divisioii  of  her  estate  by  oommis* 
sioners  appointed  1^  the  court  of  oommoo  pleas,  under  die 
act  of  assembly  for  that  parpose,  the  squares  in  queatiaa 
SbU  to  the  share  of  Mrs.  'Taybr^  wife  of  the  defendants 

ScTtral  old  witnesses  were  called,  and  sundry  depositioBa 
were  read,  and  they  all  proved  that  Mrs.  La  Roach  had  en* 
dosed  these  squares,  and  that  this  endosure  had  been  used 
by  her,  and  those  daiming  under  her,  as  a  farm  and  a  pa^ 
ftire  for  mot^  than  forty  ye*ars  last  past ;  and  that  after 
Mrs.  La  Roaches  death,  and  die  partition  above  mentioned, 
Mr.  Taylor  the  defendant,  entered  into  the  premises  in  the 
year  17B7,  and  has  been  in  possession  ever  since*  The  sub« 
stance  of  the  tesdmony  offt- red  was  as  follows : 

Mrs.  Gough  recoUecttrd  a  ditch  and  fence  round  the  en* 
closure  thirty-eight  years  ago,  and  it  was  then  called  Xtf 
RoacKo  pasture. 

Mrs.  Heriot  recollected  a  fence  round  it  upwards  of 
iprty  years  ago,  and  it  was  then  called  La  RoacfCa  pasture* 

John  CogdeU  |»roved  that  Mn.  La  Roach  paid  him,  as  tax 
collector,  the  taxes  for.  this  enclosure  before  the  Jmeri* 
can  war* 

WilUam  Heriot  rented  it  of  Mrs.  La  Roach  before  the 
war,  and  held  it  as  her  tenant  feom  1772  till  1700 ;  it  had 
been  enclosed  before,  and  part  of  it  was  enclosed  when  he 
leased  it. 

Samuel  Smith  recollected  a  fence  round  it  for^  years 
ago ;  it  was  a  post  and  rail  fence ;  the  boys  used  to  run 
through  it. 

Samuel  Wragg  recollected  a  ditch  round  it  in  1763,  and 
it  had  evident  marks  of  having  been  enclosed  as  privi^ 
property. 

Donald  Taylor  proved  that  the  present  fence  was  put  up 
hi  1787,  by  the  defendant,  who  has  held  and  occupied  it 
ever  since. 


'«■•• 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1800.  265 

'  The  defiBodant  here  mted  his  claim,  having,  as  he  coo^  boandtiioR* 
ceived,  proved  his  rig^  to  die  frediold,  and  also  a  poasea*         ^ 
soiy  right  under  the  statute  of  limtatioiB*  .  I?!^ 


r.  GaiBard  and  Mr.  Ktith^  on  behalf  of  the  eomnus* 
sions,  argued,  dias  whatever  right  Mr.  Cleeiand  had  to  die 
scares,  be  had  none  to  the  streets,  iivhich  had  been  given 
away  for  the  use  of  the  inhabitants  of  GeargeiowH*  That 
Ae  statute  of  limitations  would  not  nm  against  a  street  or  a 
highway.  That  ahuttii^  up  a  hi^way  was  a  finisance^  and 
every  oondnoanoe  of  ik  was  a  nuisance  dso*  5  B<m:»  titie 
Jfmsanee,  S7*  and  that  it  was  die  duty  of  die  commtsaiDn* 
ers  to  see  that  they  were  removed^  and  all  obatadea  deared 
away. 

The  Attome»f*Ge$9erai  and  Mr*  Pothwtahkr^  A  dooor 
may  prescribe  wliat  terms  tfid  conditions  he  pleases  ;  and 
where  \t  m  intended  as  a  benefit  for  himself  or  fiimdy,  it 
diaU  in  ease  of  a  dispute  be  construed  most  beneficially  fisr 
his  or  their  benefit.  These  stniets  and  squares  were  tm- 
doubtedljr  all  laid  off  for  the  benefit  of  Mr.  Cieeknd;  and  if 
he  bought  proper  to  reUnquish  that  benefit,  and  appropiiata 
diat  scmI  to  other  purpose,  was  diere  any  thing  in  law  or  in 
diis  deed'  to  prevent  htm  ?  Surely  not,  even  if  the  deed  it* 

'  self  had  been  silent  on  the  subject.  But  the  reservatioa 
in  die  deed  gave  him  dus  privilege  expressly,  which  he 
accordingly  exercised.  They  admitted,  that  the  statute  of 
UmitatioBs  wonld  not  run  against  the  use  of  a  street  or  hi^ 

.  way,,  which  had  been  laid  off  and  used  for  the  purpose  of 
public  convenieaoe ;  but,  they  said,  although  diese  streets 
were  represented  on  paper,  or  on  a  plat  annexed  to  QechauPa 
own  deed,  yet  they  had  never  been  laid  out  as  streets,  or 
used  as  such.  From  the  year  1737  to  the  present  day  they 
had  been  included  with  planting  and  pasture  grounds,  and 
no  witness  ever  saw  or  proved,  that  any  one  single  inch  of 
die  space  represented  on  that  plat  had  ever  been  used  as  a 
street  or  highway.  These  streets,  however,  were  origin- 
ally  intended  m  i4[>pendages  to  the  lots,  which  were  in* 
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C(niimitsi(9i-  tended  to  have  been  laid  out  in  these  squares,  and  for  thjB 
benefit  of  the  lot  owners,  or  persons  who  might  purchase 
those  lots ;  but  as  no  lots  were  ever  laid  off  or  sold,  they 
reverted  with  the  squares,  for  the  convenience  of  which 
they  were  at  the  time  of  executing  the  deed  intended :  and 
if  any  doubt  could  arise  on  this  head,  upon  the  construe* 
tion  of  this  deed,  it  ought  to  be  construed  most  beneficially 
for  the  advantage  of  the  donor,  or  those  claiming  un- 
der him. 

Taking  the   commissioners  after  bH  upon  their  own 

ground,  ^  that  these  streets  were  intended  for  the  general 

^  convenience  of  the  inhabitants  of  Georgetoxun^^  and  not 

fior  the  convenience  and  use  of  the  purchasers  of  lots  in 

those  new  squares,  still,  they  contended,  that  the  right  waa 

forfeited  and  gone;  for  it  is  a  well  known  rule  of  law,  that 

nonuser^  as  well  as  misuser^  will  forfeit  a  corporate  right* 

Twenty  7<^in  ifonuaer  for  twenty  years  will  forfeit  a  corporate  right,  on 

•uffieient    to  the  gTound  that  the  corporation  hath  no  occanon  for  the 

cjectmentToD  exercke  of  such  a  right  ;  and  the  nonuser  is  the  strongest 

iSff  ^raaj*'^-  proof  that  the  corporation  had  no  need  of  it,  and  did  not 

s^r'^'and^'so  ^^^'^  ^^  worth  their  acceptance.     In  such  case  the  right 

vice     versa  urould  rcvert  back  to  the  original  donor,  like  land  iriven  to 

twenty  years  ,  ,  **  " 

omissiou     to  a  corporation  which  becomes  dissolved ;  in  which  case  it 

riprhtwiu  for-  reverts  back  to  the  original  donor :  for  the  law  annexes 

c    LUt   13  ^'^^  ^  coTuStion  to  even/ grant  to  a  body  politic* 
1  JioU.  816.       If  Mr.  Cleekmd  had  reserved  a  rent,  or  charsed  the  do* 

1    Jiac,    510.  .  .  ..L  f 

•  nation  to  the  corporation  ot  Georgetown  with  payment  of  it, 
and  had  sued  for  the  recovery  of  it  after  so  long  a  period, 
non^tenure  would  have  been  a  good  plea,  or  a  nonuser, 
which  is  the  same  thing;  which  shews  the  reciprocity  be« 
tween  the  donors  and  donees,  in  a  case  of  this  kind* 

But  in  the  present  case,  there  is  a  nonuser  for  more 
than  forty  years  proved  by  almost  all  the  witnesses,  and  a 
strong  presumption,  that  no  part  of  these  supposed  streeu 
were  ever  made  use  of  from  the  time  of  Mr.  CleekuuPa 
deed  in  \7Z7. 

Therefore,  in  whatever  light  this  case  is  viewed,  either 
as  a  right  which  the  donor  might  resume  when  he  pleased^ 
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by  virtue  of  the  clause  in  his  deed,  or  as  a  gift  to  George^  Commisnon- 
tovm^  which  the  inhabitants  never  accepted  or  made  use  of,         ^ 
it  is  very  clear  that  the  corporation  of  Georgetown  at  this    J[^[J^ 
day  have  no  right  to  recover ;  and  consequently,  that  a  ver- 
dict should  be  for  the  defendant. 

The  presiding  judge,  in  his  charge  to  the  jury,  mention- 
ed that  it  was  their  duty  in  the  first  place,  to  determine  whe* 
ther  Mr.  Cieelandy  in  making  this  deed,  intended  to  reserve 
the  right  of  resuming  those  streets  laid  down  in  the  plan,  as 
well  as  the  squares,  whenever  he  should  think  proper,  or 
not ;  and  if  it  should  be  their  opinion  that  such  was  his 
original  intention  when  he  made  the  deed,  (which  they 
would  have  out  with  them,)  and  that  those  streets  were  only 
intended  for  the  convenience  of  such  persons  as  should 
purchase  lots  in  these  squares ;  or,  in  other  words,  as  mere 
appei\dages  to  the  squares,  that  then,  and  in  such  case,  it 
t  would  be  their  duty  to  find  for  defend^t,  who  had  proved 
a  very  clear  ^tle  down  from  Mr.  Ckekmd^ 

But  if  on  the  contrary  it  should  appear  to  them,  that  these 
streets  were  intended  as  highw^iys,  fpr  the  general  use  and, 
convenience  of  the  inhabitants  of  Georgetoruin^  or  others 
who  might  have  occasion  to  make  use  of  them^  then  the 
next  inquiry  would  be,  whether  they  were  ever  laid  out 
and  used  as  highways,  or  not  \  for  it  is  essential  to  consti* 
tute  a  highway,  that  it  should  not  only  be  actually  laid  off, 
but  used  as  such;  for  it  is  the  use  that  consecrates  it  to  the 
benefit  of  the  public :  and  upon  this  point  he  was  bold  to 
say,  that  no  proof  had  been  given  to  prove  either  that  they 
had  been  actually  laid  off,  or  ever  used  as  highways :  on 
the  contrary,  it  appeared  fix>m  indubitable  testimony,  that 
the  whole  had  been  enclosed  and  used  a^  a  farm  either  by 
Mr.  QeeUmd^  or  those  who  held  under  him,  for  more  than 
forty  years  last  past ;  and  here  he  said  the  doctrine  of  non^ 
user  would  apply,  which  would  forfeit  a  cqrporate  right,  as 
well  as  misuser.  Upon  both  grounds,  therefore,  he  thou^( 
the  ^t^fcndant  well  entitled  to  a  verdict* 
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Conmisnon-        And  the  jury  found  for  the  defendant  according^f  • 

en 

Tajior.  A  motion  was  afterwards  made  for  a  new  trial,  on  the 

ground  of  misdirection,  which  was  ordered,  to  the  end 
that  this  case  should  undergo  a  fuller  and  more  satislacioiy 
investigation,  especially  as  a  majority  of  the  judges  were  of 
opinion,  that  the  clauses  in  CleekauPa  deed  were  involved  in 
a  good  deal  of  obscurity  and  uncertaint}'* 


Second  Triai** 


This  cause  was  tried  at  Georgetown  a  second  time,  be- 
fore Grimke,  J.  in  the  November  following,  when  a  ver- 
dict was  given  for  the  commissioners. 

After  this  second  trial,  a  two-fold  motion  was  made  be* 
iart  the  constitutional  court  of  appeals. 

1st.  In  arrest  of  Judgment,  on  the  ground  that  the  com* 
missioners  of  the  streets  of  Georgetown  could  not  maintain 
or  support  this  action.    And, 

2d.  That  in  case  of  failure  on  the  first  ground  in  arrest 
of  judgment,  then  for  a  second  new  trial,  as  a  verdict  against 
law  and  evidence.  Inasmuch,  as  the  jury  on  this  second 
trial  found  against  the  reservation  in  Ckelamp9  deed,  which 
had  been  given  in  evidence  on  the  second  trial  as  wel]  as  on 
the  first ;  by  which  he  reserved  to  himself  the  power  of  re- 
suming the  land  annexed  to  the  old  town«  and  selling  it  oat 
in.  squares  when  he  pleased  ;  and  upon  whtch^  the  judge9 
when  they  ordered  the  new  trial  had  express  no  opinion  ; 
and,  secondly,  because  no  evidence  had  been  ofiered  on  the 
second  trial,  to  prove  that  the  streets  mentiopied  in  Cieeland** 
plat  annexed  to  the  deed,  ever  had  been  used  as  highways 
by.  the  inhabitants  of  Georgetovnu 

*  This  leeond  ease  oof^t  regtiUriy  to  hare  been  plaewl  unMig  the  oeiet 
argued  in  I8()d,  but  it  was  judged  better  to  subjoin  it  to  the  first  case,  to  as  to 
make  one  eontinaed  report  of  the  wholei  than  to  make  tvo  disjoipted  reports 
tf  them. 
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The  first  grouncl  taken  on  this  second  argument  in  arrest  Comnistkm- 
wf  Judgment^  was  not  insisted  on  in  the  opposition  to  the         ^ 
motion  for  a  new  trial  on  the  first  argument ;  because  (as  it   ^  ^'^ 
#a8  aUeged)  the  defendant  wished  to  meet  this  case  on  its 
x^al  merits,  and  that  all  the  circumstances  should  come 
fitirly  out  respecting  the  land  in  question^  for  the  satisfac- 
tion of  the  inhabitants  of  Georgetown.     On  the  present  oc- 
casion, however,  the  defendant  tholight  proper  to  avail  him- 
self  of  every  advantage  which  the  law  would  afford  or  allow 
him  in  defence  of  his  right* 

In  support  of  this  motion  in  arrest  of  judgment;  the 
Attomey'Generaly  Mr.  Prmgk'^  on  behalf  of  the  defendant^ 
insisted,  that  the  commissioners  of  the  streets  had  no  right 
of  freehold  in  these  streets,  and  consequently  could  not 
maintain  this  action  of  trespass.  That  the  action  in  its 
present  form  was  not  a  mere  possessory  action,  or  a  special 
action  for  obstructing  the  passage  of  a  highwaj^,  but  was  an 
action  to  tiy  the  right  of  freehold  or  tide  to  the  land  id  dis<^ 
pute,  which  right  never  had  been  vested  in  the  commission- 
ers. That  the  defendant  had  taken  no  advantage  of  this 
defect  in  the  former  triab,  by  pleading  the  matter  specially^ 
er  demurring^  or  even  moving  for  a  nonsuit  on  the  plaintiffs* 
dosing  their  testimony  ;  because,  he  knew  he  could  at  last 
«vail  himself  of  it  cm  the  present  ihotion  in  arrest  of  judg^^ 
men.  3  BlacJk.  a93.  1  Cromp.  ^7. 

That  Ckeland^  by  laying  off  these  streets  never  parted 
with  the  right  of  soil  or  freehold ;  that  still  remained  in 
him,  although  he  had  granted  a  right  of  passage  along  - 
them ;  for  the  law  is  clears  that  the  dedication  of  a  street 
fer  the  use  of  the  public,  is  not  an  absolute  transfer  of  the* 
soil,  only  the  grant  of  a  privilege  as  long  as  the  public  has 
•ccasion  for  it.  2  Str.  1004.  1  Esp.  390.  Upon  this  radi- 
cal and  fundamental  defect  of  title,  they  must  fail,  as  the 
law  will  not  bear  them  out.  1  Burr.  143.  146«  The  owner 
of  the  soil  has  a  right  to  all  above  and  under  the  ground^ 
except  only  the  right  of  passage  to  the  public*  There  was 
fdll  a  further  ground,  he  said,  which  rendered  it  impossible 

V9I..  a  Q  o 


£9Q  CASES  DETERMINED  IN  THE  STATE 

Commiiaoii-   for  the  plaintifis  to   recover  in  tbe  preaent  suit ;  for,  at- 
^"         though  Georgetown  has  become  a  flouridiing  town,  and  is 
Tavior.       ^  ^^  ^-^-^  ^^^  ^^  j^  ttCTer  was  laid,  out  by  any  public  au** 

thority,  nor  had  it  even  the  semblance  of  a  corporation  till 
a  very  late  period ;  therefore,  a»  nsembers  of  a  corporate 
body,  they  cannot  maintain  this  action.  The  first  notice 
taken  of  Georgeiovm  by  the  legislature  after  the  revolution, 
was  in  an  act  passed  in  1787,  authorizmg  the  public  mar- 
ket,  regubting  the  streets,  and  for  other  purposes  of  police 
mentioned  in  the  said  act*  By  this  act,  the  commissioners 
of  the  streets  are  empowered  to  keep  them  dear  and  in  good 
repair,  and  to  cause  annoyances  to  be  removed,  and  all  ob- 
•mictions,  under  certain  penalties  therein  mentioned ;  and 
the  same  powers  were  also  given  them,  as  had  been  given 
to  the  trustees  mentioned  in  Cleelarufs  deed.  By  another 
act,  passed  in  1791,  the  commissioners  are  authorized  to 
assess  the  inhabitants  in  a  sum  sufficient  to  keep  the  streets 
and  causeys  in  repair.  Sec.  but  neither  of  these  acts  gave,  or 
eould  give,  any  thing  like  a  freehold  to  the  commissioners* 
But  supposing,  the  most  that  can  possibly  be  claimed  by 
the  commissioners  on  any  ground  whatevei>  that  CieeiaruT* 
deed  had  ^ven  a  right  of  passage  to  tbe  trustees  for  the 
use  of  the  inhabitants  to  and  along  these  streets  originally, 
and  that  the  present  commissioners  were  their  legal  and 
tegular  successors  in  office^  the  fee  of  the  land  would  still 
have  been  xnCkehmd^  or  those  claiming  under  him,  though 
the  right  of  passage  might  have  been  in  the  inhabitants  of 
Georgetown  /  this  would  never  give  them  a  right  to  support 
an  action  of  ejectment  or  treqiass,  to  support  a  title.  Their 
veal  and  proper  remedy  would  have  been  hy  indictment^  for 
obstructing  the  tise  of  these  streets  or  highways^  and  not  by 
action  of  trespass  to  try  title.  3  Bac.  668.  2  Ar.  lOOI.  To 
constitute  a  public  highway,  it  must  not  only  be  laid  oiF, 
but  used  as  such  by  the  inhabitants ;  this  is  tbe  dedication 
of  it  to  die  public,  for  public  uses ;  and  for  the  obstruction 
I  Ld.  Banm.  ^^  which,  an  ituSctment  is  the  appropriate  and  legal  remedy  ; 
^ciuui^  because,  it  then  becomes  an  ojfence  against  the  public,  and 
u  ^^^'  H^'  ^^^  ^  trespass  on  private  rights.  An  indictment,  therefore^ 
-^.  6U.     *  is  the  only  remedy  in  such  cases,  a  Bac*  668* 
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In  case  the  court  should  order  judgment  to  be  entered  up  Commuflioo- 
Ibr  the  plaintiffs  in  this  action,  what  would  be  the  nature  of        ^7 
it?  Wfay>  that  the  plaiatifis  should  recover  their  freehold,    ^'^|^ 
and  damages  for  the  use  and  detection ;  which  would  not 
be  establishing  a  right  for  the  public^  but  for  themselves  as 
individuals*    Whereas,  a  judgaaent  on  an  indictment  for  a 
nuisance,  would  be  diat  the  sheriff  with  the  assistance  of 
a  poase^   (if  necessary)  should  remove  the   obstructions 
out  of  the  highway,  that  passengers  might  pass  and  repass 
with  convenience  and  safety  ;  and  in  case  of  any  opposition 
l^ven  to  the  sheriff,  every  individual  would  be  liable  to  be 
indicted,  fined  and  imprisoned* 

This  difference  in  the  nature  and  effects  in  the  civil  and 
criminal  jurisdiction  of  this  courts  most  evidently  points 
out  the  remedy  which  should  and  ought  to  have  been  pur- 
sued in  this  case.  He  therefore  said,  he  would  postpone 
any  arguments  in  favour  of  the  motion  for  a  new  trials 
which  was  his  second  ground,  and  on  which  he  felt  himself 
strong,  until  he  had  heard  the  opinion  of  the  court  on  this 
first  point  in  arrest  of  Judgment ;  as,  if  the  court  should  be 
with  him  on  that  ground,  it  would  preclude  the  necessity  of 
any  further  argument. 

The  counsel  for  the  plaintiiEi  took  nearly  the  same 
grounds  which  had  been  taken  on  the  two  trials,  with  little 
or  no  variation ;  except,  that  in  answer  to  the  arguments  in 
arrest  of  judgment,  they  contended,  that  the  right  of  pro* 
ceeding  by  indictment  did  not  take  away  the  right  of  the 
action  of  trespass  ;  and  that  in  case  of  judgment  being  en- 
tered up  for  the  plaintiffs,  they  might  still  be  considered  as 
recovering  in  trust  for  the  use  of  the  inhabitants  of  George^ 
tQtion^  and  not  in  their  own  private  rights. 

The  Judges,  after  fully  considering  this  case,  were  unani- 
mously of  opinion,  that  the  commissioners  could  not  sup- 
port the  present  action,  to  recover  title  and  damages  ;  as 
the  right  of  freehold  was  never  in  them»  But  that  the 
poper  remedy  for  obsuucting  a  street  or  highway,  was  b/ 
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Comminioo-    indictment  for  a  nuisance ;  against  which,  however,  nm- 
V.  U8er  would  be  a  good  plea ;  for  there  was  no  proof  on  die 

^^  ^'  second  trial,  any  more  than  on  the  first,  that  ever  these 
streets  were  actually  b^d  off  or  opened,  only  delineated  oa 
paper ;  or  that  they  were  ever  used  as  highways  after 
Clieland  made  the  conveyance,  on  which  this  right  wis 
founded  or  claimed  by  the  commissioners* 

Rule  made  absolute  for  arresting  the  judgment* 

Present,  G&;mke^  Waties,  Bat,  Johhson,  and  Teizz^ 

VANT. 


V 


CASES 


ABGUED  AND  DETERMINBD 


IN   THB 


CONSTITUTIONAL  COURT  OF  APPEALS, 


or  THB 


STATE  OF  SOUTH  CAROLII^i^. 


IV  THE  TEAR  I8QI. 


HARitiXT  Bekssfoiid  Poaug  ads.  Christopher  Gads-    charteHm, 
DSN  and  others,  cbuming  a  distributive  share  of  the  es*       ^'^' 
tate  of  JoHM  Wraqg,  deceaaed,  who  died  intestate* 


UPON  a  aummons  to  shew  cause  why  a  writ  of  pard-  in  the 

1.      I      1      •  ,  stmetion     of 

tion  should  not  issue,  to  divide  the  intestate's  estate  among  the  aotforthe 
the  petidoners,  according  to  the  act  of  the  legislature,  ^  for  the  rights  of 
^  the  abolition  of  the  rights  of  primogeniture^  and  the  dia-  tnre  ?nd  *dit- 
«  tribution  of  intestates'  estates,"  &c  ^Jl^uS'  e? 

The  peddoners,  Christopher  Qadsden,  in  right  of  his  ["^^J'^gf"^ 
wife,  who  was  one  of  the  sisters  of  yohn  Wragg  the  intes-  distribution 

or  ri8|ht  of  T. 

tate,  and  several  others  who  were  brothers  and  sisters^  and  prescnutioii 

It  allowable  «• 

mong  Gollate- 

^1  further  down  than  brotheri^  and  listers'  ebildren.    All  gnndehildren^  and  grand 

l^eva  fnd  niM^  of  brathen  «Ad  BVten  of  tke  intMtite,  tipe  «xeIuM 
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Vom$       children  of  brothers  and  9i$tere  of  the  said  intestate,  pre- 
Gadlden  and  ^^^^^^  ^^^^  petition  to  the  couTt  of  common  pleas,  praying 

oUien.  fQf  a  division  or  partition  of  the  said  intestate's  estate 
among  them,  agreeably  to  the  terms  of  the  above  men- 
tioned act.  In  consequence  of  which,  the  usual  summons 
issued  to  Mrs.  Poaug^  the  widow  of  John  Poaug^  deceased, 
a  nephew  of  the  intestate  jfohn  Jf^ragg,  deceased,  to  shew 
cause,  if  any  she  had,  why  the  said  intestate's  estate  should 
not  be  divided  among  the  petitioners,  i^;reeably  to  the 
prayer  of  the  petition. 

Upon  the  return  of  this  summons,  Mrs.  Poaug  came  is 
and  shewed  for  cause,  that  she  was  entitled  to  one-sixth  part 
of  the  said  intestate's  estate,  in  right  of  her  son  John  Poaugy 
deceased,  who  died  an  infant ;  and  who  was  the  only  child 
of  John  Poaug^  her  late  husband,  who  was  the  only  child 
of  his  mother  Charlotte  Poaug^  deceased,  who  was  one  of 
the  sisters  of  John  Wragg  the  intestate.  That  the  father, 
if  alive,  would  have  taken  under  the  act  the  one-sixth  part 
of  the  estate,  the  proportion  which  his  mother  would  have 
been  entided  to ;  and  consequently,  that  his  son  would  have 
been  entided  to  his  father's  share.  And  upon  the  death  of 
her  son,  she,  Mrs.  Poaug^  had  an  unquestionable  right  t» 
the  share  her  son  would  have  taken  if  alive. 

To  this  it  was  answered,  on  the  part  of  the  peti- 
tioners, tiiat  if  Mrs.  Charlotte  Poaug^  the  sister  of  the  intev 
tate  had  been  living,  she  would  have  been  entitled  to  the 
one«sixth  part  of  her  brother's  estate ;  or  if  her  son,  the  late 
husband  of  the  claimant  had  been  alive,  he  would  have 
taken  his  mother's  share  ;  but  as  they  both  died  before  the 
intestate,  the  act  did  not  cany  the  right  of  distribution  fur- 
ther down  than  to  the  nephew  of  the  intestate.  In  that 
event,  that  sixth  part  which  the  nephew  would  have  taken, 
went  back  to,  and  formed  a  part  of,  the  aggregate  of  die  in- 
testate's estate ;  which  was  then  to  be  divided  into  five 
equal  puts,  and  to  be  distributed  among  the  surviving  bro. 
thers  and  sisters,  and  the  surviving  cluldren  of  the  deceased 
broth(;rs  and  sisters,  agreeably  to  the  said  act ;  and  conae* 
quendy,  that  Mrs.  Pl^aug  the  .claimant  would  take  nothing 
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in  right  of  her  deceased  infant  son ;  so  that  in  fiict,  the  great      Pmi^ 
wd  leading  question  in  this  case,  was,  whether  the  act  for  Gadscieo  ani 
the  distribution  of  intestates*  estates,  did  or  did  not  carry       ^^^^'^ 
down  such  i^tributions  among  collaterals^  further  than  to 
brothers  andsisters^  and  the  children  of  brothers  and  sisters 
of  the  intestate. 

It  was  admitted  on  both  sides,  that  there  were  no  lineal 
descendants  of  the  intestate,  and  that  the  whole  of  his  estate 
must  go  oiF  to,  and  be  divided  among,  collateral  relations: 
but,  how  far  the  right  of  representation  among  these  colla- 
terak  was  to  extend,  was  die  question  ? 

Mr*  Parker^  for  the  petitioners,  contended,  that  by  our 
ftct  of  distribution,  passed  in  1791,  John  Poaug^  the  grand 
nephew  of  the  deceased,  was  totally  excluded  from  any  dis- 
tributive  share  of  his  grand  uncle's  estate,  as  that  act  did  not 
carry  down  the  right  of  distribution  among  collaterals  fur- 
ther than  brother^  and  sisters*  children^  and  there  the  right 
terminated  or  ended  ;  after  which,  it  carried  it  back  in  the 
ascending  line,  rather  than  permit  it  to  go  down  lower  among 
collaterals  ;  and  that  that  part  which  would  have  gone  to 
John  Poaug^  the  nephew  of  the  intestate,  reverted  back  to, 
and  formed  a  part  of,  the  aggregate  fund  of  the  said  intes* 
tate's  estate,  to  be  divided  in  five  equal  parts  among  the  sur- 
viving tM'others  and  sisters,  and  the  children  of  his  deceased 
brothers  and  sisters.  That  as  the  right  to  a  distributive 
share  in  said  estate  never  vested  in  the  grand  nephew,  he 
eouid  transmit  none  to  his  mother,  the  present  claimant  ; 
though  he  admitted  diere  were  cases  in  the  books  upon  the. 
construction  of  wills  and  deeds,  where  grandchildren  were 
considered  as  children,  for  the  purpose  of  effectuating  the 
benevolent  intentions  of  the  testator  or  donor* 

But,  he  said,  the  act  in  question  included  no  such  right, 
as  would  appear  by  an  attentive  considemtion  of  the  difer-' 
eat  clauses  of  it. 

The  latter  part  of  the  fourth  clause  of  the  act  under  con-^ 
luderauon,  which  regulates  the  distribution  of  intestates^  es- 
tates among  collateral  relations,  in  cases  where  there  are  no 
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Vamg      Ibeal  descendants,  expnady  decbies,  **  that  die  children 
Sadmira  and  ^^  of  the  deceased  brother  or  sister  of  the  mtestate  shaU  take 
^^'       '^  among  them  respectively  the  shares  whidi  their  respective 
*^  ancestors  would  have  been  entitled  tOy  had  they  survived 
^  the  intestate.^ 

The  fifth  clause  of  the  act  holds  the  same  language : 
^  That  if  the  intestate  shall  have  no  lineal  descendant,  father 
^  or  mother,  brother  or  sister  of  the  whole  blood,  but  shall 
^  leave  a  widow,  and  brodier  and  sister  of  the  half  bloody 
^  and  a  child  or  children  of  a  brother  or  sister  of  the  whole 
^  bhodj  the  widow  shall  take  one  moiety  of  the  estate,  and 
*^  the  other  moiety  shall  be  equally  divided  among  the  bro- 
^  thers  and  sisters  of  the  half  blood,  and  die  brothers^  and 
^  sisters^  children  of  the  whole  bloody  taking  among  them  a 
*^  share  equal  to  a  share  of  the  brother  and  sister  of  the  half 
*^  blood.  But  if  there  be  no  brother  or  sister  of  the  half  bloody 
^^  then  a  moiety  of  the  said  estate  shall  descend  to  the  child 
*•  or  children  of  the  deceased  brother  or  sister*^ 

The  sixth  clause  declares,  ^  that  if  the  intestate  shall 
leave  no  lineal  descendant,  father  or  mother,  brother  or  sis* 
ter  of  the  whole  blood,  or  their  duldren^  or  brother  or  sis« 
ier  of  the  half  blood,  dien  the  widow  shall  take  one  moie^^ 
and  the  lineal  ancestor  or  ancestors,  if  there  be  any,  the 
other  moiety." 

The  seventh  clause  declares,  ^^  that  if  the  intestate  shall 
leave  no  lineal  descendant,  father  or  mother,  brother  or  sis- 
ter of  the  whole  blood,  or  their  children^  or  brother  or  sister 
of  the  half  Mood,  or  lineal  ancestor,  then  the  widow  shall 
take  two-thirds  of  the  estate,  and  the  remainder  to  the  next 
of  kin." 

Thus  it  was  very  evident,  he  said,  from  the  whole  of  these 
clauses,  taken  either  coUeaively  or  separately,  the  statute 
never  meant  or  intended  to  carry  down  the  distribution  fur- 
ther than  to  and  among  the  children  of  brothers  and  sisters 
of  the  whole  blood:  it  excludes  the  children  of  brothers  and 
sisters  of  the  half  blood  entirely. 

The  fourth  clause  of  the  act,  in  express  words,  CMifinca 
the  dbtribtttion  to  the  children  of  4ecea8ed  brotbeis  aaA 
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skters  of  the  whole  blood.     The  fifth  clause  puts  the  child-       Poaug 
reii  of  the  brothers  and  sisters  of  the  whole  blood  upon  the  Gadsuen  and 
same  footing  with  brothers  and  sisters  of  the  half  blood.  ^^  ^"' 

The  proviso  in  the  sixth  clause  contemplates  the  children 
of  brothers  and  sisters  of  the  whole  blood,  and  brothers  and 
sisters  of  the  half  blood,  as  the  lowest  stages  of  distributions, 
because  it  declares,  that  in  default  of  them^  the  estate  shall 
go  back  in  the  ascending  line  to  ancestors  ;  and  if,  in  any 
part  of  the  law,  it  had  intended  to  carry  down  the  right  of 
representation  any  further,  it  would  have  been  in  this  clause, 
where  it  stops  in  the  desctnding  line,  and  retrogrades  back 
to  the  ascending  line,  so  contrary  to  the  genius  and  spirit  of 
the  common  law. 

So  in  like  manner,  he  said,  the  proviso  in  the  7th  clause 
carried  over  two-thirds  to  the  widow  in  default  of  lineal 
descendants,  lineal  ancestors,  and  brothers  and  sisters  or 
their  children^  or  brothers  and  sisters  of  the  half  blood,  to 
the  next  of  kin  ad  infinitum ;  all  which  clauses  make  it 
clear  beyond  all  controversy,  that  the  act  sooner  than  carry 
down  the  right  of  representation  lower  than  brothers'  and 
sisters'  children,  or  brothers  and  sisters  of  the  half  blood, 
consigns  it  over  to  the  next  of  kin,  without  limitation,  or 
carries  it  back  to  the  ancestors,  contrary  to  the  principles 
of  the  common  law*  He  next  urged,  that  the  act  of  1797, 
amending  the  act  of  1791,  held  out  the  same  idea,  and 
enacts,  that  the  issue^  ifany^  of  any  deceased  brother  or  sis'* 
ter^  if  more  than  one,  shall  take  among  themselves  the  same 
share  of  the  intestctte^s  estate^  which  their  father  or  mother, 
if  living,  would  have  taken ;  and  if  but  one  such  issue, 
then  he  or  she  shcdl  take  the  share  which  his  or  her  father  or 
mother  would  have  taken.  Here  it  was  evident,  that  this 
latter  act  which  was  explanatory  of  the  principles  of  the 
former  act,  stops  at  the  precise  point  where  the  act  of  1791 
stopped,  to  wit,  at  the  children  of  deceased  brothers  and 
sisters  of  the  intestate,  and  there  leaves  the  right  of  repre- 
sentation :  both  acts  coincide  upon  this  point,  and  prove 
that  the  legislature  of  this  country  never  intended  to  carry 
this  right  furdier  down. 

VoL.H.  Pp 
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Vomg  He  said,  he  would  now  draw  the  attention  of  the  couvt 

Gafisdtn  and  ^  the  EngUsh  Statute  of  the  22d  and  23d  of  Charks  11^ 
^^^^'  ^'       chap.  10.  which  was  the  model  of  our  act  of  1791,  or  pat^ 
tern  froiQ  which  it  was  drawn* 

The  statute  pf  Charles  IL  after  declaring  the  mode  an4 
manner  of  distributing  intestates'  estates  in  England^  be« 
tween  the  widow  and  children  of  an  intestate,  goes  on  and 
declares,  ^*  that  if  there  be  no  lineal  descendants  of  the  in« 
^^  testate,  or  their  representatives,  then  one  moiety  to  go  ta 
^'  the  widow,  and  the  residue  to.  be  distributed  eq^ually  ta 
*^  every  of  the  next  of  kindred  of  the  intestate,  who  are  of 
^  equal  degree,  and  those  who  represent  them  ;  provided^ 
*^  that  there  be  no  repre^sentation  admitted  among  collaterak)^ 
**  after  brothers^  and  sisters*  children :  and  in  case  there  be 
^  no  wife,  then  all  the  estate  be  divided  among  the  child^ 
^^  ren ;  and  in  case  there  be  no  children,  then  to  be  di* 
«(  vidtid  among  the  next  of  kindred  in  equal  degree  to  the 
^^  intestat^^  and  their  legal  representatives  as  aforesaid^  and 
*^  in  no  other  manner  whatsoever. '^  The  proviso  in  this, 
statute,  like  the  clauses  in  the  act  of  17dl,  restricts  the 
right  of  representation  to  children  of  brothers  and  sisters^ 
and  goes  no  further  down  ;  and  in  default  of  them,  carries 
over  the  esta^  to  the  next  of  kindred  of  equal  degree  to 
the  intestate.  So  far,  then,  the  British  statute  and  our  act 
of  1791  go  hand  in  hand,  with  respect  to  the  subject  matter 
now  particularly  under  the  consideration  of  this  court* 
'  Upon  the  construction  of  this  clause,  he  observed,  that 
there  had  been  a  series  of  adjudged  cases  in  the  books,  from 
the  35th  year  of  the  reign  of  Charles  II.  down  to  Lord 
2  ^^  3J5^  Chancellor  Parker'* s  time  in  1719,  when  the  law  on  this 
^U'a  Rep.  point  appears  to  have  been  finally  setded  in  England;  in 
Sqik,  m  all  of  which  cases,  it  had  been  determined  and  adjudged^ 
that  there  should  be  no  representation  among  collaterals, 
further  down  than  bt;others^  and  sisters^  children. 

Pet^s  case,  m  1  P.  Wms*  25.  was  a  leading  case,  and 
remarkably  strong  in  point.  In  that  case  it  appeared,  that 
the  intestate  left  a  deceased  brother^s  childy  and  two  deceased 
brother^  grandchildren  ;  aud  it  was  determined  aiter  so* 
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lenm  argument,  that  the  grandchildren  could  not  be   ad-       Po&ug 
mitted  to  a  distributive  share  of  the  intestate's  estate,  be-  Gadsden  and 
cause,  the  clause  in  the  statute  was  express  ;  which  says,       others 
that  there  shall  be  no  representatives  among  collaterals  be* 
jrond  brothers'  and  sisters'  children ;  that  the  words  of  the 
net  were  so  strong,  that  there  was  no  getting  over  them,  as 
it  was  intended  that  none  should  take  by  representation, 
but  the  children  of  brothers  and  sisters  of  the  intestate. 

So  in  this  case,  he  observed,  that  if  John  Poaugj  the 
grand  nephew  of  the  intestate,  and  son  of  the  claimant, 
took  at  all,  he  must  have  been   entided  as  next  of  kin  in 
tqual  degree,  or  else  us  representative*     As  to  his  being 
next  of  kin  m  equal  degree,  there  wa3  no  colour  for  it ;  for 
he  was  the  grandchild  of  Charlotte  the  sister,   and  not  the 
diild,  and  was  therefore  one  degree  further  off  than  the 
petitioners  %  and  as  to  his  being  a  representative  he  could 
not  take  inasmuch  as  he  was  not  a  child  of  the  sister  of 
the  intestate,  but  a  grandchild ;  consequendy,  he  was  ex- 
cluded by  that  statute,  which  declared  in  negative  words^ 
that  there  should  be  no  other  kind  of  distribution  whatever. 
The  case  under  consideration^  therefore,  and  Petfs  case, 
he  contended,  were  exactly  similar  to  each  other ;  there  the 
grand  nephew  and  niece  were  excluded  from  any  distribu-< 
tive  share,  and  here  upon  the  same  principles,  the  grand  ne- 
phew must  be  excluded  also. 

The  case  of  Bowers  and  Uttlervood^  1  P.  Wms^  594% 
he  argued,  wad  also  strong  in  point.  One  died  intestate 
leaving^  no  wife  or  child,  but  his  next  of  kin  was  an  uncle 
by  his  mother's  side,  and  a  deceased  aunt's  child  ;  there  the 
Lord  Chancellor  decreed  the  whole  to  the  uncle,  to  the  ex- 
clusion of  the  aunt's  son,  because  one  degree  more  remote 
than  the  uncle.  In  this  last  case,  the  Lord  Chancellor  held, 
that  the  law  had  been  settled  in  Pettis  case,  and  he  did  not 
tfiink  proper  to  call  that  decision  in  question. 

• 
The  Attomey^General^  Mr*   Pringle^  on  behalf  of  the 
claimant,  Mrs.  Poaug^  contended,  that  upon  the  death  of 
John  Poaiigj  the  nephew  of  the  intestate,  a  sixth  part  of  the 
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Po&ng       intestate's  estate,  vested  in  his  grand  nephew  John  Poaug^ 
Gadsden  and  ^^^  ^^  ^^^  death  was  transmisslUe  to  hi»  mother,  the  present 
^^^"'       claimant.     That  this  grand  nephew  was  entided  to  a  dis» 
tributive  share  under  an  equitable  constnictioa  of  the  4di 
clause  of  the  act,  which  was  passed  in  conformity  ta  the  5th 
section  of  the  10th  article  of  the  constitution  of  this  state, 
for  abolishing  the  rights  of  primogeniture,  and  giving  an 
equitable  distribution  of  the  real  estates  of  intestates,  as  well 
as  personal  estates.     It  may  be  more  justly  remarked  of 
this  act,  than  of  the  act  of  the  22d  and  23d  Charles  II.  tiiat 
it  was  called  a  statute  of  distributions,  as  intended  to  be  di& 
fusive  in  distributing  the  intestate's  effects,  to  prevent  anj 
single  or  few  hands  from  sweeping  away  the  whole  estate^ 
and  to  dispose  of  it  so  as  that  all  the  near  relations  of  the 
intestate  might  be  provided  for  f.  by  which  construction  the 
statute  would  do  most  good.     It  has  been  further  remarked 
of  the  same  statute,  that  it  was  remedial  and  inteixled  to  put 
an  end  to  the  contioversies  between  the  spiritual  and  tempo* 
ral  courts  ;  to  prevent  the  mischief  before  the  statute,  of 
administrators  carrying  away  the  whole  of  the  personal  es- 
tate of  the  intestate,  and  therefore  the  statute  was  made  to 
let  in  the  relations  of  the  intestate  in  such  a  degree  of  pro3c- 
imity,  to  such  a  share  as  the  statute  directs,  as  the  law  or 
reason  requires,  and  as  one  may  suppose  the  intestate  hinv- 
Self  would  have  done  if  he  had  made  a  will.     In  various 
adjudications  which  the  courts  of  common  law  have  naade 
upon  the  construction  of  the  statute  23d  and  2dd  Charles  II. 
they  have  construed  it  in  a  manner  most  iavourable  to  » 
diffusive  distribution. 

It  has  been  determined,  that  a  brother  of  the  half  blood 
should  be  admitted  to  an  equal  distribudon  with  the  bv5* 
ther  of  the  whole  blood,  although  the  statute  is  silent  as  to 
the  half  blood,  because  in  respect  of  the  father,  the  half  blood 
is  as  near  as  the  whole  blood  ;  and  also,  because  it  is  to  be 
presumed,  that  if  he  bad  made  a  wiU,  he, would  have  given 
him  an  equal  share,  2  Mod.  204.  2  Verru  403.  437.  which 
construction  may  be  said  to  be  making  a  will  for  the  intes* 
Mte  founded  on  reason  and  good  acnse.   So  in  like  manner^ 
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eur  statute  of  distributions  in   1791,  may  be  said  to  be        Poaner 

ads* 

making  a  will  for  every  intestate  who  dies  in  this  state,  or  Gadsden  and 
in  other  words,  it  was  intended  to  supply  the  omission. 
Suppose,  then,  that  the  intestate  in  this  instance  had  made  a 
«fill,is  it  presumable  that  his  affection  for  his  nephew  jfohn 
Poaugy  would  upon  his  death  be  extinct  6r  buried  with  him 
in  his  grave,  or  is  it  not  more  reasonable  to  suppose,  that  it 
would  have  survived  and  extended  to  his  infant  son  f  most 
unqueftdonably  it  would  ;  otherwise  you  must  do  violence 
to  the  finest  feeling  of  the  heart.  It  is  admitted  in  this 
case,  that  lijokn  Poaug  the  nephew  had  survived,  he  would 
have  been''entided  to  one-sixth  part  of  the  estate.  Will  the 
court  then  give  such  a  construction  (unless  obliged  by  the 
positive  terms  of  the  act)  as  will  add  misfortune  to  mtsfor* 
tunci  in  depriving  the  unoffending  infant,  of  the  share  his 
&ther  would  have  been  entitled  to  ?  It  is  hoped  the  court 
will  not ;  but  be  astute  in  giving  a  construction,  more  con* 
sistent  with  the  dictates  of  justice,  and  the  sound  polic\  of 
the  act.  In  effectuatitig  these,  surely  the  court  will  con- 
ceive itself  warranted  in  going  as  far  as  courts  have  done 
with  regard  to  wills,  in  carrying  the  benevolent  intention  of 
a  testator  into  execution.  In  2  Vern.  p.  50,  51.  Crook  v. 
BrookingSj  money  was  bequeathed  to  the  testator^s  daugh- 
ter Ann  Crew  for  life,  and  if  she  died  in  the  life-time  of  her 
husband,  then  to  go  to  the  children  of  her  sister  Leach^  in 
such  shares  as  the  said  Ann  Crtriv  should  advise :  some  of 
die  children  of  L^ach  died^  leaving  isaue^  and  then  Ann  Crew 
died  in  the  life-time  of  her  husband,making  no  appointment. 
It  was  decreed,  per  curiam^  that  the  money  should  be  dis- 
tributed among  all  the  children  of  Leaehy  and  their  represent- 
atives per  stirpes  and  not  per  capita*  It  was  objected  by  the 
counsel,  that  if  Ann  Crew  had  been  living  to  have  made  the 
appointment,  she  must  have  distributed  among  the  children 
of  Leach  thai  livings  and  could  not  have  given  away  any 
part  thereof  to  the  child  of  any  one  that  was  dead.  Sed  non 
allocatur  per  curiam.  This  dec^  ee  was  afterwards  reversed, 
but  admitted  by  all  the  judges,  that  where  there  is  no  child, 
grandchildren  may  tak^  by  a  devise  to  children^  consistent 
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Poang       with  the  apparent  intention  of  the  testator.    In  varioui 
Gadsden  and  cases  again  it  has  been  determined,  that  grandcMldrm  shall 

othen.  ^j^^  under  the  description  of  children^  as  in  4  Vez*  jun. 
437.  This  has  also  been  decided  in  our  own  courts  o( 
equity  ;  which  has  gone  very  far  in  admitting  grandchikU 
rerij  under  the  description  of  children^  in  loco  parentis^  even 
in  cases  where  such  construction  was  not  supported  by 
any  very  plain  evidence  of  such  intent ;  as  in  the  case  of 
Elliott  and  others  v.  Executors  ofB.  Smith  ;  also  in  the  case 
of  Sealetf  v*  Laurens^  Executor  of  Ball;  and  the  case  of 
Drayton  v.  Executors  of  y«  Drayton  ;  all  determined  after 
solemn  argument  in  the  court  of  equity. 

It  is  not  denied  but  that  our  act  of  1791  is  a  remedial 
statute,  made  in  order  to  supply  the  defect  or  omission  of 
intestates  who  neglect  to  make  wills.  In  fact,  it  may  be 
considered  as  making  a  will  for  every  intestate.  If  then 
that  is  a  fact,  which  will  not  be  denied,  then  surely  it  ought 
to  have  the  same  liberal  construction  which  is  given  to  last 
wills  and  testaments.  Admitting  this  to  be  the  case,  it  fol- 
lows, that  all  the  principles  of  the  foregoing  cases  apply  most 
pointedly  to  the  present  case,  and  prove  that  yohn  Poaug 
the  grand  nephew  ought  to  take,  in  loco  parentis^  the  share 
that  his  father  was  entided  to.  But  it  is  alleged,  that  the 
same  latitude  of  construction  is  not  allowable  in  construing 
statutes,  as  are  exercised  by  our  courts  in  construing  wills, 
&c  this  position,  however,  he  thought  not  tenable,  because 
he  conceived  the  same  rules  would  apply- 

It  is  laid  down  by  Phtvd.  36. 109«  467.  and  also  by  Lord 
Coke^  in  his  rules  for  construing  statutes  ;  that  in  order  to 
form  a  right  judgment,  whether  a  case  be  within  the  equity 
of  a  statute,  or  not,  it  is  an  excellent  rule  to  suppose  the 
law  maker  present,  and  that  you  have  asked  him  this  ques« 
tion.  Did  you  intend  to  comprehend  this  case  within  the 
intent  and  meaning  of  the  statute,  or  not  ?  and  then  you 
must  give  yourself  such  an  answer,  as  you  imagine  he,  being 
an  upright  and  reasonable  man,  would  have  given  to  the 
.  question  ;  if  this  be,  that  he  did  mean  and  intend  it  to  be. 
^tlun  die  intent  and  meaning  of  the  statute,  then  you  maf 
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iafely  conclude,  that  such  was  truly  the  intent  of  the  lav-  Poang 
maker ;  for  while  you  do  no  more  than  he  would  have  Gudsden  and 
done,  you  do  not  act  contrary  to  the  statute  but  in  confor- 
mity thereto  :  certainly,  then,  according  to  this  rule  of  con- 
struction, if  the  same  question  was  asked  here,  the  answer 
would  be,  that  the  legislature  in  this  4th  clause  of  the  act^ 
*^  that  children  of  a  deceased  brother  and  sister''  should  nol; 
be  confined  to  the  immediate  descendants^  but  to  compre* 
hend  grandchildren^  and  be  equivalent  to  the  word  issue  ; 
which  may  be  legally  presumed  or  evinced  by  collating  or 
comparing  this  4th  clause  with  the  act  passed  16th  of  De» 
cember^  1797,  explanatory  of  the  act  of  1791 ;  and  here  he 
said  it  was  an  established  rule  of  law,  that  all  acts  in  pari 
materia^  are  to  be  taken  together,  as  if  they  were  one  law, 
as  laid  down  by  l4ord  Mansjield  in  Doug*  30 :  also,  Bac. 
4br*  new  editt  vol.  6.  p*  382.  This  amending  act  in  1797, 
declares,  that  in  all  cases  where  any  person  shall  die  intes- 
tate, leaving  neither  wife  nor  child,  nor  lineal  descendant, 
but  having  a  father  or  mother,  brothers  and  sisters,  one  or 
more,  that  the  estate  real  and  personal  of  the  intestate  shall 
be  equally  divided  amongst  the  father,  or  if  he  be  dead  the 
mother  and  such  brothers  and  sisters,  so  that  such  father  or 
mother,  as  the  case  may  be,  and  each  brother  and  sister 
living  shall  take  an  equal  share,  provided  always,  that  the 
issue^  if  any,  of  any  deceased  brother  or  sister,  if  more  than 
one,  shall  take  among  themselves  the  same  share  which  the 
father  or  mother  would  have  taken  if  living.  Here  it  is 
evident,  that  the  legislature  have  made  use  of  the  word 
issue  as  synonjrmous,  or  of  the  same  import  with  the  word 
child^  or  chiidren^  or  grandchildren^  and  so  the  4th  clause  of 
the  act  in  1791,  being  in  pari  materia^  relating  to  the  same 
subject,  should  have  the  same  construction  as  meaning 
children  or  grandchildren  ;  this  would  render  them  consis- 
tent with  each  other,  otherwise  the  two  acts  having  different 
meanings  would  render  them  discordant  parts  of  the  same 
system,  and  would  be  making  the  legislature  speak  a  differ- 
ent language  in  the  two  acts,  without  a  difierence  of  reason 
or  cause,  contrar}'  to  the  maxim  ubi  eadem  ratio^  idem  jus* 
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Poau^  If  then  it  is  to  be  legally  presumed,  that  it  was  the  intent 

Cadsdcn  and  ^^  ^^^  legislature,  that  the  term  children  in  the  above  4th 
^^IJ^  ^     clause,  should  be  of  equal  import  with  the  term  issue,  there 
will  be  an  end  of  the  question  or*  controversy  in  this  case  ; 
for  issue  will  in  its  technical  and  appropriate  signification^ 
comprehend  grandchildren. 

The  term  issue  is  nomen  colkcthmm^  comprehending  ail 
descendants,  unless  there  be  something  express  to  confine 
it.  10  MoiL  376.  Grandchildren  are  entitled  and  take 
under  a  bequest  to  issue.  Freeman  v«  Parsley^  3  Fez*  jun. 
4S1.  1  Fez.  jun.  196. 

So  under  a  bequest  to  the  issue  of  A.  all  the  descendant* 
are  entided,  and  take  per  capita^  3  Fez*  2S7»  383. 

He  next  contended,  that  the  legislature  has  not  in  the 
4th  clause  of  the  act  of  1791,  made  use  of  any  negative 
ivordsy  to  exclude  grandchildren  or  grand  nephews  &om 
coming  in  loco  parenttSj  or  from  representing  their  parents; 
and  no  purpose  of  inconvenience,  object  of  policy,  or  rule 
of  construction  can  be  answered  by  such  exclusion. 

In  answer  to  Petfs  case,  quoted  from  P.  IVms*  25.  and 
the  other  cases  referred  to  by  the  gentleman  in  his  argu- 
ment in  favour  of  the  pedtioners,  they  all  turned  upon  nega^ 
the  w^rds  in  the  statute  of  22  and  23  of  Charles  II.  which 
excluded  the  courts  from  any  other  construction,  though 
strongly  inclined  to  do  so,  if  they  had  not  been  restricted 
by  the  prohibitory  worc^  of  that  statute ;  whereas,  he  said, 
there  were.no  such  negative  or  restrictive  words  in  the  act  of 
1791 ;  it  is  silent  on  this  head,  and  leaves  the  word  children 
open  to  judicial  construction,  which  is  fully  explained  by  the 
wcMrds  in  the  act  of  1797*  llie  Attorney-General  concluded 
by  saying,  that  he  presumed  the  court  upon  the  present  oc- 
casion was  at  perfect  liberty  to  give  the  most  liberal  c6n- 
struction  to  an  act  of  distribudon,  this  being  one  of  the  first 
cases  upon  the  subject  which  had  come  fully  before  them* 
That  the  court  of  equity,  had  been  very  liberal  in  their  coi^ 
structions  upon  wills  and  settlements  in  favour  of  grand- 
children, so  he  hoped  the  common  law  judges  would  nnd 
themselves  at  perfect  liberty  to  be  equally  so  in  their  am* 
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struction  of  the  act  in  favour  of  the  grand  nephew  of  the  in-  Poans 

testate,  and    through  him  to  the   present  clain>ant  T^ts*  Gadsden  mji 

Poaug.  ''^''^ 


The  judges  took  time  to  consider  this  case,  and  after- 
tvards  the  opinion  of  the  court  w&s  delivered  by  Mr.  Justice 
Waties,  as  folhyws : 

The  questbn  in  this  case,  he  said,  was,  whether  the  grand- 
child of  a  deceased  brother  or  sister  of  the  intestate  waa 
entitled  to  a  distributive  share  of  his  estate  in  right  of  re* 
presentation  ?  Such  a  right  was  claimed  under  the  following 
words;  ^^  the  children  of  a  deceased  brother  or  sister^ 
^^  (where  there  are  no  lineal  descendants)  shall  take  among 
^^  them  respectively,  the  share  which  their  respective  an* 
^  cestors  would  have  been  endded  to,  had  they  smrived  the 
**  intestate."  It  is  contended,  for  the  claimant,  that  the 
word  chil^en  inekubd  grandcfnUren^  and  a  great  number 
of  cases  were  cited  of  wifis  and  deeds  in  whkh  this  word 
had  been  so  construed,  but  he  eould  see  nothing  in  those 
cases  which  oug|it  to  govern  the  present  case;  in  all  of 
them,  the  word  children  was  constriMd  to  mean  *^  grands 
^  children,"  in  order  to  effectuate  the  intentions  of  the 
donors ;  but  they  aU  shew,  diat  this  was  a  stnuned  con* 
atruction,  and  contrary  to  the  prqier  import  of  the  word* 
It  is  troe,  diat  the  intention  of  a  law,  like  diat  of  a  private 
deed  of  an  individual  is-  to  govern  it ;  but  there  is  a  wide 
difFerencebetweefi  them ;  a  kw  is  to  be  ooostmed  according 
to  a  general  tntettt^  and  not  a  particular  one }  in  a  deed  or 
wfll  die  object  is  specid,  and  the  court  may  therefore  con-« 
trol  cm:  even  change  the  proper  meaning  of  words*  But  a 
lai^  contemplates  no  single  case,  it»  object  is  general,  its 
construction  therefore  must  also  be  geneml,  and  not  made 
to  9U»t  particuht  eases. 

Mliat,  then,  is  the  meaning,  or  gpenend  import  of  the 
word  children  i  Why  c^rtmnly  the  first  descendants.     This  4  Surn,  Eccl. 
construction  has  been  given  to  the  same  word  in  the  Bri-  f^'^Mt^B: 
tish  statute  of  distributions ;  and  the  only  difieienGe  b«« 

Vol.  it.  q  q 
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^«7       Bent  wsn  tberefoire  a  motioB  feranew  trial ofi  the  Mlowiiig 

Tiuino  and    grounds,  viz  :  « 

let*  Because  there  was  no  formal  abandonment* 
2d.  Because  the  insured  ought  to  have  made  their  elec- 
tion within  a  reasonable  time  after  ihe  capture,  in  order  to 
have  given  the  insurers  an  opportumty  of  making  the  most 
of  the  brig  and  cargo,  and  of  sending  on  letters  of  credit^ 
&c.  to  prevent  the  sacrifice  df  the  property,  for  one- half,  or 
one-third  of  its  real  value,  as  is  usual  in  all  such  cases* 

3d*  Because  diis  ought  to  be  considered  as  a  partial  and 
not  a  total  loss ;  as  the  vessel  and  cargo  sold  for  4,618  doU 
lars,  as  per  account  rendered  by  the  supercargo* 

To  this  it  was  replied,  on  the  part  of  the  insu* 
red,  in  the,  first  place,  that  the  right  to  abandon  in  aU 
cases  accrued  on  the  capture^of  the  vessel,.becau8e  then  it 
is,  that  the  object  of  the  voyage  is  defeated ;  and  of  this, 
the  underwriters  had  due  notice  by  the  first  opportuni^ 
after  the  vessel  was  carried  into  yamaica.  That  the  ma* 
rine  law  has  prescribed  no  precise  form  or  mode  of  aban- 
donment,  as  that  must  always  depend  upon  circumstances 
which  no  man  can  foresee  or  guard  against ;  but  in  the 
course  of  trade,  letters  of  advice  were  considered  as  suffi- 
cient notice,  and  of  this  fact  the  underwriters  had  due  no- 
tice by  letters  as  soon  as  it  was  practicable ;  and  from  that 
*r  moment  it  was  incumbent  on  the  underwriters  to  have 

taken  all  legal  and  necessary  steps  to  obtain  the  dischai^ 
of  the  vessel  and  cargo,  but  if  they  thought  proper  to  rely 
on  the  exeruons  of  the  supercargo  ;  he  from  that  time  be- 
came their  agent,  and  not  the  agent  of  the  owners  or 
shippers* 

Secondly,  that  it  was  not  usual  or  customary  for  the  in- 
sured in  foreign  ports  or  places  where  the  underwriters 
have  no  agents,  finally  to  abandon  the  property  on  capture, 
and  let  it  go  totally  to  destruction,  but  to  use  all  reasonable 
diligence  to  obtain  restitution  of  vessel  and  cargo,  or  as 
much  of  it  as  was  possible ;  and  that  when  the  result  ivas 
kaovm  it  was  time  enough  to  make  this  ekctioDi  because  it 
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Wa&^al  thaiperiod thai ibe  fisA  ks^  w»s  finally  asoerttdiMeidi  ncej- 
Cor  in$taQce9  in  the  preaent  cas^  if  the  court  of  aiimirak]^  Tonm  mi 
had  decreed  the  Vessel  wod  cargo  to  have  been  f^ven  up  _^^ 
without  coet^f  and  there  hfA  been  no  appeal^  there  would 
c^y;  have  be^  a  partial  average  loss,  in  which  case  die 
plaintiff  cQuld  not  hanre  abandoned  after,  the  event  was' 
known  ;  this^  therefore^  ahews  the  propriety  cf  not  deter^ 
mining  -finaUy  fo  abandon  till  the  reault  was.  known*  And 
what  waa  the  result  in  the  present  case^  WJhy^  the  conn  q£ 
.admiralty  in  jfwnaica  bad  decreed^  thai  tins  vessel  and  car-- 
90  should  be  deUvered  up  to  the  daimaats  upon  payment 
of  costs,  from  which  decision  there  was  an  appeal  by  ii» 
captors ;  whereupon,  and  before  the  vessel  ai&d  cargo  were 
delivered  over  to  the  supercargo,  conditions  were  im- 
posod  upon  him,  widi  which  it  was  impossible  for  hhn  to 
conqdy*  He  was  ordered  and  directed  to  give  security  for 
the  forthcoming  of  the  vessel  and  cargo,  or  to  pay  the  aj>- 
praised  value  thereof  in  case  this  appeal  should  be  deter«* 
Buned  in  favour  of  the  captors.  What  was  to  be  done 
Qnder  diese  circumstances  i  Why,  eidser  to  sell  the  whol& 
for  the  most  that  could  be  got  for  them,  or  allow  them  to 
remain,  or  probably  to  perish,  in  the  hands  of  die  marshal  of 
4ike  admimlty*  He  preferred  the  former  as  the  wisest  and 
%est  course  £or  the  benefit  of  all  concerned,  and  deposited 
the  proceeds  in  the  hands  of  the  securities  for  their 'indem^ 
oity,  where  it  will  remain -to  abide  the  determination  of  the 
iqppeal,  and  if  it  should  go  in  favour  of  the  claimants,  the 
money  will  then  be  at  the  disposal  of  the  underwriters. 
Then  it  was  that  the  insured  were  enaUed  to  judge  of  the 
whole  of  the  circumstances  of  this  case,  and  finally  to  make 
their  elecdon ;  and  diey  did  so ;  and  accordingly  have  gone 
over  against  the  insurers  as  for  a  totid  loss,  because  it  was, 
and  is  still,  uncertain,  whether  the  appeal  wiU  be  determined 
in  favour  of  the  captors  or  the  clmmants  ;  and  the  proceeds 
are  dependant  on  that  event ;  which  event  is  within  the 
meaning  of  the -policy,  and  was  one  of  the  principal  risks 
ihe  insurers  undertook  to  warrant  against  when  they  under- 
wrote on  this  polii^ ;  and  surely  m  die  whole  of  this  busi- 
ness} there  has  been  no  unreasonable  delay  or  improper  con- 
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duct  on  the  part  of  the  agent  or  supercargo ;  and -this  ap- 
peared so  evidently  to  the  jury,  that  they  gave  a  verdict  fot 
the  plaintiff  without  the  least  hesitation. 

Thirdly  and  lastly,  it  was  contended,  that  the  insured 
had  an  undoubted  right  to  abandon  in  all  cases,  whenever 
the  loss  amounts  to  a  moiety  of  the  sum  inserted  in  the 
body  of  the  policy,  which  is  the  amount  covered  by  the  in- 
surance* The  sum  in  this  case,  mentioned  in  the  policy, 
was  6,756  dollars  ;  the  gross  amount  of  sales  of  vessel  and 
cargo  at  Jamaka  was  4,618  doHars;  from  which  deduct 
the  costs  of  the  admiralty  suit,  disbursements  and  other  ii^ 
cidental  charges  at  Jamaica^  as  per  account  rendered  2,219 
dollars,  and  there  would  only  remain  2,389  dollars,  even  If 
the  appeal  should  be  dismissed  ;  leaving  a  clear  loss  of  4,367 
dollars,  considerably  more  than  the  moiety  of  the  sum  men- 
tioned in  the  policy.  It  was  therefore  urged,  that  the  de- 
fendants were  not  entided  to  a  pew  trial  on  this  grounds* 

The  Judges  were  unanimously  of  opinion,  that  the  plain- 
tiff had  a  right  to  abandon  on  the  original  capture  ;  and  that 
this  had  been  determined  over  and  over  again  in  our  courts, 
but  it  did  not  follow  that  because  this  was  a  right  which  the 
insured  might  exercise,  that  they  were  bound  in  all  cases  to 
do  it  immediately  after  the  capture  ;  for  it  was  very  much 
for  the  advantage  of  trade,  and  indeed  for  commerce  in 
general,  that  this  right  should  remain  and  continue  until  aK 
prospects  of  regaining  or  getting  back  the  property  were  at 
an  end :  otherwise,  it  would  check  and  put  a  stop  to  all  diose 
laudable  endeavours,  which  honest  and  faithful  men  have 
been  in  the  constant  exercise  of  in  all  parts  of  the  world 
where  captures  are  made,  in  order  to  reclaim  and  obtain  a 
restitution  of  ships  and  cargoes  ;  and  if  the  pursuit  of  those 
endeavours  were  to  be  the  means  of  debarring  men  of  their 
right  of  eventually  abandoning  the  property  to  the  insurers, 
very  few  if  any  would  give  themselves  any  trouble  about  it 
afterwards* 

That  in  the  present  case,  it  appeared  to  them  that  the 
right  to  abandon  continued  in  the  insured  until  the  sentence 
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or  decree  of  the  court  of  vice-admiral^  in  jfammca^  and  Mey 
that  it  was  by  no  means  too  late  to  make  their  election  to  Tunno  and 
abandon  as  soon  as  that  event  was  known.  But  in  the  pre- 
senjt  case^  they  could  not  by  any  means  consider  the  vi^ssel 
and  c^rgo  as  restored  to  the  claimants ;  for  upon  the  ap- 
peal being  made,  she  was  still  subject  to  the  right  of  the 
captors,  and  it  was  possible  it  might  finally  be  given  in  their 
&vour;  and  tl^is  was  still  a  risk  the  underwriters  were 
liat)le  to,  supposing  them  only  liable  to  an  average  loss^ 
although  from  the  accounts  produced,  the  loss  exceeded  the 
one  moiety  of  the  sum  covered  in  the  body  of  the  policy  of 
insurance. 

That  this  order  of  restitution,  however,  by  the  vice-ad- 
miralty court  at  yanudcay  could  be  considered  in  no  other 
light  than  as  an  inteiiocutoiy  order ;  and  the  vessel  and 
cargo,  and  the  proceeds  thereof,  may  well  be  compared  to 
property  seized  at  common  law  for  rent  and  replevied, 
which  was  still  liable  to  the  landlord's  demand  ;  although 
the  defendant  had  got  back  the  possession  of  it  till  the  right 
was  finally  determined,  upon  his  giving  security  to  return 
the  property  seized,  or  have  it  forthcoming  to  answer 
the  demand  in  case  the  suit  should  go  against  him. 

The  Judges  were  therefore  all  of  opinion,  that  the  under* 
writers  were  liable,  and  that  the  rule  for  a  new  trial  should 
be  discharged. 

Present,.  Grink^,  Waties,  Bay,  Johnson  and  Tre^.- 
vant. 
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CdumUa  NewELL  WaTON  Ogomat  TOLETElt  BosTWlCK. 

J}i9trict,\H0U 

Commisriont      MOTION  for  a  new  trial. 

Dihiati^  ^Qf  'The  ground  upon  which  this  motion  was  made,  wa^  that 
in^X'^tnm^  certain  commissions  which  had  been  issued  in  this  case,  in 
tbe^hanneis  ^^^  ^  examine  witnesses  in  Virgima^  and  also  in  Georgia^ 
of  ^he  post-  had  nor  been  permitted  to  be  opened,  and  the  depositions 
oat  an:^  suspU  read  on  the  trial  by  the  presiding  judge  ;  because,  it  did  not 

«ioQS   of  un-  ^L  ^  ^L  •     .  J  •         'J  •     • 

fkirnew  about  appear  that  the  commissioners  named  in  said  commissions, 

to^bc'  f^^  ^^  ^^^  ^  them,  had  deposited  the  said  commissions  and  de- 

£tk»^ra^  positions  after  the  examination  of  the  wimesses  in  the  posi- 

eTidenoe,  ai-  offices  in  those  States  to  be  forwarded  on  to  Caro&na  /  by 

thoagh  there  .  ,  ' 

be    no    en-  which  meaos  th6  defendant  was  deprived  of  the  benefit  of 

donement  of     ,  .  r   i  •  *       t  %  %     % 

the   delivery  the  testimony  of  the  witnesses  so  examined,  and  bad  a  ver- 

commission- 
er,    on     the 

back  of  the  In  support  of  the  present  motion,  it  was  urged,  that  the 
on  the  *  commissions  themselves  had  all  imaginable  fairness  about 
whe'ra  '  there  them ;   they  had  been  taken  out  of  the  post-office  at  Edge* 

fc^dfTsliJii  f^^  ^y  *^  ^*  ^^  ^  ^^^  ^"^^  P®*^  *®  postage  for 
not  be    pre-  them  ;  and  they  had  each  the  name  and  seal  of  the  commis- 

tumcd  ;    and  ^ 

^hat  it  is  iair  sioners  ou  the  package,  enclosing  the  commissions  with  the 

%>    presume,  .  v    ^  .  /• 

that  all  was  I  interrogatories  and  answers,  &c.  and  no  allegation  of  fraud 
o«ght  to  have  or  foul  play  had  ever  been  suggested*  The  reason  why  an 
live''  commiZ  affidavit  had  been  formerly  required  by  a  person  who  re- 
fionen  in  the  ceived  the  commission,  was,  because  they  were  generally 

execution    of  '  '  /  o  ^ 

their  trust  in  entrusted  to  the  care  of  private  persons,  and  often  to  the 
parties  themselves  or  their  agents  ;  and  therefore,  to  guard 
against  frauds  and  fraudulent  practices,  the  oath  of 
some  credible  witness  was  required,  that  the  commission 
had  been  received  from  the  commissioners,  and  had  re-> 
mained  unopened  with  such  witness  until  delivered  to  the 
clerk  of  the  court.  By  the  rule,  and  present  practice  of 
our  courts,  these  commissions  for  the  purposes  of  des- 
patch, and  to  avoid  expense,  have  been  ordered  to  be 
transmitted  through  the  channel  of  the  post-offices  through- 
out  the  union ;  as  the  post-masters  are  all  sworn  officers  of 
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the  government,  who  can  have  Ho  interest  in  the  matter  in  Waton 
dispute  one  way  or  the  other :  which  itiode  of  conversance  Bottvick. 
has  been  thought  to  be  as  safe,  if  not  ^afelr^  than  the  old 
mode  of  forwarding  them  by  a  private  hand  ;  and  although 
the  rule  of  the  court  does  require,  that  a  certificate  shall  be 
endorsed  on  the  back  of  the  commission,  that  it  was  lodged 
in  one  of  the  post-offices  by  one  of  the  commissioners,  yet 
the  name  endorsed  blank  on  the  commission  is  tantamount 
to  sUch  certificate,  for  it  may  be  filled  up,  or  the  certificate 
wrote  over  the  name  or  names  of  the  commissioner  6r  com- 
missioners ;  but  supposing  the  name  of  the  commissioner 
endorsed  blank  on  the  back  of  the  comtnission  will  not 
bear  this  construction,  no  rule  of  court  here  will  be  binding 
on  a  person  in  another  country  ;  and  it  may  be  imposing  a 
trouble  on  a  man,  which  he  may  not  be  disposed  to  submit 
to ;  at  all  events,  it  is  a  much  safer  mode  of  conveyance 
than  the  old  one,  and  a  better  security  against  frauds. 
The  commissioners  are  men  in  whom  the  parties  on  both 
sides  are  supposed  to  place  confidence  and  trust ;  it  is 
therefore  fair  to  presume,  that  every  thing  has  been  done 
by  them  which  ought  to  have  been  done.  Fraud  or  impro- 
per conduct  is  not  to  be  presumed. 

In  reply,  it  was  said,  the  rule  of  court  on  the  subject,  re- 
quired sucli  a  certificate,  that  the  commissioners,  or  one  of 
them,  had  deposited  the  commission  in  the  post-office 
abroad  ;  that  this  was  done  to  guard  against  fraud  or  im- 
proper conduct,  and  that  a  deviation  from  it  might  be  dan- 
gerous to  suitors,  as  it  would  be  opening  a  door  for  the 
admission  of  impositions,  and  practices  inconsistent  with 
justice. 

A  majority  of  the  Judges  present  were  of  opinion,  that 

there  should  be  a  new  trial  in  this  case  ;  and  the  more  espe* 

cially,  as  no  fraud  or  improper  conduct  has  been  alleged, 

which  ought  not  to  be  presumed.    With  respect  to  the  rule 

of  court,   it  was  certainly  intended  to  prevent  frauds  ^d 
Vol.  IL  R  r 
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impositions  in  procuring  the  testimony  of  witnesses  abroad ; 
but  in  cases  where  no  such  fraud  is  alleged,  or  even  sug- 
gested, it  would  be  instrumental  in  working  a  material  in- 
jury to  the  party  to  give  it  a  rigid  construction* 

It  has  been  wisely  said,  that  rules  of  practice  are  made 
for  the  advancement  of  justice ;  but  in  cases  where  a  rigid 
adherence  to  them  would  produce  manifest  injusticCi^  they 
may  be  relaxed  for  obtaining  the  ends  of  justice*  For  aught 
that  appears  in  the  present  case,  the  commissions  in  ques- 
tion nuty  have  been  deposited  in  the  post-offices  in  Akxan* 
driap  and  also  in  Georgia^  by  one  of  the  commissioners,  al- 
though there  be  no  certificate  of  it  endorsed  on  the  com- 
missions ;  and  in  the  execution  of  a  trust  it  is  fair  to  pre- 
sume,  thatevery  thing  which  ought  to  have  been  done  by 
the  commissioners  has  been  done  by  them. 

For  these  reasons,  a  majority  of  the  judges  were  of  opi- 
nion, that  the  commissions  should  have  been  opened,  and 
depositions  read  on  the  trial. 

Rule  for  a  new  trial  made  absolute.^ 

Waties,  Bat  and  Johnson,  for  the  new  trial.  T&eze<« 
TANT,  contra. 

*  XUcheru  t.  Pettypvre^  a  cue  from  Camden,    A  new  trial  vas  ordered 
enUieaame  gron&da* 
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William  Key  against  Edmukd  Holemak.  ^^im^^ 

ASSAULT  and  battery.     Verdict  for  the  plaintiff;    Nonffidayiu 

,  ,      will     be     pe- 

Motion  for  a  new  trial  on  the  ground  of  misconduct  in  ceived  by  the 

-      .  '  court,  or  per- 

the  jury.  mitteil  to  be 

This  was  a  case  tried  in  Edgefield  dhtnct,  in  which  the  j;^;^*^"^^ 
jury  gave  a  verdict  for  1,000  dollars,  for  a  most  violent  and  JIJJJ![^*'"2; 

atrocious  assault.  ai-e  served  oa 

Bach  juryman 

This  was  therefore  a  motion  for  a  new  trial  on  sundry  (or  cf  pivs  of 
affidavits  charging  the  jury  who  tried  the  cause  widi  mis-  the  ri«ing  or 
conduct.  But  resolved,  by  all  the  Judges  unanimously,  ^er^^'^tbtT 
that  this  court  will  not  receive  or  hear  such  affidavits  read  ^^^     ^^Z. 

have    ao   op* 

against  jurors,  unless  the  affidavits  or  copies  of  them  had  portunity    of 

been  served  upon  the  jurors  before  the  rbingof  the  court,  themadvetoa 

in  order  that  they  might  have  an  opportunity  of  exculpating  ^ 

themselves  on  oath,   which  has  been  determined  in  this 

court  in  a  variety  of  cases ;  and  that  this  rule  was  the  same 

in  civil  cases  as  in  criminal  ones ;  otherwise,  no  verdict 

would  be  secure  from  subsequent  attacks ;  besides,  it  would 

be  opening  such  a  door  for  perjury,  which  could  not  be 

closed,  by  all  the  caution  and  circumspection  of  our  ccairts 

•f  justice. 

Rule  for  new  trial  discharged. 

All  the  Judges  present. 
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JW»^c7i8oi  Mathew  O'D&iscoll  against  Maurice  Viard. 

TaTcrti  liccn-      THIS  was  a  oui  tom  action,  which  was  submitted  to  the 
iei  ffit  bilUard  Court  OD  a  Special  verdict* 

•nd  to  made  The  verdipt  foupd  substi^ati^lly,  tbs^t  the  defendant  kept 
by  Uie  eierk'«  ^  tavem  near  a  place  called  the  Cypress^  on  the  Orangeburgh 
%  tL\^n  ^^^^^  i»  *^<-  (^^or^^'^  Parhh^  CQllftqn  dUtrict,  under  a  U- 
Siitri^'""^  cense  granted  by  the  commissioners  qf  the  highways  qf  the 
Uie  fttAte,  up.  said  parish^  and  not  under  the  hand  and  seal  of  the  clerk  of 
mendntion  of  the  s€ud  tSstrtt^^  ip  which  the  defendant  resides ;  and  there* 
•ioiien  "^^  fore  Submitted  the  point  to  the  court,  whether  the  Ucenso 
fc^^waji,  and  ^^  ^^8^  ^^  ^^ »  ^^  ^^  conduded  in  the  usual  maa- 

not    by/tlie  ner*  &c, 

ers     them- 
8*-lve«,   or  o- 

ther    person       Mr.  Chevesy  foT  the  plaintiff,  argued,  that  the  tavem  li« 

acting   under  ,  .  i  i  i 

their    autho-  cense  m  (]^estion  was  not  agreeable. lo  the  general  law 
^^^  upon  that  auhjectk    That  the  second  ^lauae  of  the  act  of 

1784,  enacu,  that  two  or  more  of  ij^e,  magistrates  for  the 
respective  districts  of  the  state,  are  avithori^ed  and  required 
on  every  Easter  Monday ^  afkd  on  the  fire^t  M&ndaiy  vk  Au^ 
gust  in  every  year,  to  grant  ce^ti&cate^  and  re<;ommenda^ 
lions  to  any  persons  in  their  reypi^i^iye  districts,  fit  and 
qualified  to  keep  a  tavern,  inn,  ordinary,  punch  or  ate* 
house,  or  billiard -table,  or  to  retail  strong  liquors  ;  and  the 
persons  to  whom  such  certificates  and  recommendations 
are  so  given,  are  required  to  produce  the  same  to  the  clerk 
of  the  court  of  sessions  of  the  district  in  which  they  reside, 
who  is  authorized  and  required  to  make  out  a  license  un- 
der his  hand  and  seal  for  that  purpose*  And  any  person 
keeping  such  tavern,  or  inn,  without  such  licence,  shall  pay 
Pudfic  lAtwa,  Q<^d  forfeit  the  sum  of  50/.  sterling,  one-half  to  any  person 
•  who  should  inform  and  sue  for  the  same,  and  the  other  half 
to  the  state* 

That  although  several  acts  of  assembly  were  passed 
afterwards,  regulating  tavem  licenses,  yet  the  act  of  1784 
regi^lated  this  point  till  the  year  1789* 
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The  53d  clause  of  the  county  court  act  in  1785,  gave  the  ODriteoa 
pow^r  of  grantipg  tavern  licenses,  See*  to  the  judges  of  the  Viard. 
county  courts,  who  were  also  authoriaurd  to  take  bonds  for 
the  good  behaviour  of  tavern-keepers,  s^nd  generally  to  do 
an  other  matters  incident  to  the  said  business.  But  this 
dauae  in  the  act  of  l7BSy  made  no  alteration  in  the  districta  PubU€ 
vber^  county  courts  bad  never  been  established*  An  act  ^^ 
passed)  in  1  rB9,  imposk^g  a  tax  on  tavern-keepers  for  th^  use 
of  the  counties  wh^re  coupty  coui;^.were  established ;  and 
in  the  same  year,  another  act  passed,  giving  tbe  poifer  of 
granting  tavern  license^,  &c*  to  the  commissioners  of  the 
Toads  and  bridges,  in*^  the  parishes  and  diatricta  where  no 
Cdvaly  coiHrta  were  establiahed,  and  the  moneys  arising 
therefrom  waa  given  for  th^  repairs  of  roads  luid  bridgea 
within  the  same* 

« 

That  the  act  of  1799,  after  abolishing  the  county  courts, 
declares,  that  the  commissioners  of  the  roads  throughout 
the  state,  or  a  majority  of  them  in  tbeii^  respective  districts, 
should  thereafter  h^ve  full  power  and  authority  to  order  li» 
§en»e4f  to  be  granted  to  proper  persons  to  keep  taverns,  &c« 
and  to  retail  spirituous  liquors,  and  also  to  keep  billiard*  See  pme  U 
tables ;  which  licenses,  when  ordered^  should  be  granted  and  December, 
delivesred  out  agreeably  to  law^  He  then  contended,  that  ^^^' 
although  the  act  of  1789,  took  away  the  power  from  the 
magistrates  of  the  districts,  to  recommend  fit  and  proper 
persons  to  keep  taverns,  &c.  and  gave  it  to  the  commission-i 
ers  of  the  roads,  who  were  authorized  by  the  latter  act  to 
grant  them  ;  yet,  the  act  of  1799  restored  the  former  me« 
thod  of  granting  them  by  the  clerks'  of  courts  of  sessions, 
in  the  different  districts,  and  only  authorized  the  com- 
missioners of  the  roads  to  recommend,  or  to  make  an  order 
thai  the  licenses  should  be  made  out  to  fit  and  proper  per- 
sons, which  was  only  giving  them  the  same  powers  which 
the  magistrates  had  by  the  act  of  1784 ;  for  the  words,  to 
order  licerues  to  be  granted^  cannot  be  construed  to  mean 
more  than  to  recommend,  or  direct  them  to  be  granted,  to  fit 
and  proper  persons  agreeably  to  law,  upon  the  production  of 
such  recommendaooQ.    What  law  i  It  cannot  suidy  mean 
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onMseoii.  the  lav  of  1789,  because  that  act  gave  die  commissioners 
Viaid.  the  power  of  granting  these  licenses  themselves^  and  there* 
fore  it  was  a  needless  and  unnecessary  act,  to  recommend 
persons  to  themselves,  and  of  whose  fitness  they  were 
themselves  to  judge  and  ultimately  to  determine.  If  it 
does  not  refer  to  that  law,  it  must  then  mean  some  other 
law  or  act,  and  there  is  no  other  law  upon  the  subject  but 
the  law  of  1784,  which  prescribes  the  mode  of  granting 
tavern  licenses  by  the  clerks  of  the  district  courts  ;  to  that 
act,  then,  the  law  of  1799  must  refer,  aa  the  rule  to  be  re« 
sorted  to  in  granting  these  licenses  ;  and  the  reason  of  the 
thing  speaks  strongly  in  favour  of  such  a  construction,  first, 
because  the  commissioners  of  the  high  roads  have  the  most 
general  and  extensive  acquaintance  with  persons  living  on 
the  high  roads,  and  are  the  best  judges  of  proper  stages  on 
such  roads,  and  where  public  houses  are  or  ought  to  be 
kept ;  so  far  then  in  favour  of  their  giving  the  necessary  re* 
commendations  ;  and,  secondly,  because  the  clerks'  offices  in 
the  diflferent  districts  being  public  offices,  and  fixed  and  sta* 
tionary,  they  are  the  fittest  places  for  depositing  the  bond^ 
and  securities  for  the  good  behaviour  of  tavern-keepers,  &c«. 
and  the  clerks  being  men  in  the  regular  habits  of  business^ 
they  are  the  fittest  persons  to  take  and  record  all  bonds  and 
licenses ;  and,  lastly,  being  in  the  centre  of  each  district^ 
they  are  most  convenient  for  all  persons  to  resort  to  in  or- 
der  to  carry  on  prosecutions  for  neglects  or  misbehaviours  ; 
and  the  originals  are  always  conveniently  at  hand  within 
reach  of  the  courts  of  justice,  to  support  and  maintain  suoT 
prosecutions  when  necessary. 

Mr.  Ward^  for  defendant,  contended,  that  the  act  of  1789 
virtually  repealed  the  act  of  1784,  and  transferred  the  right 
of  recommending  fit  and  proper  persons  for  keeping  taverns, 
&c.  from  the  magistrates  to  the  commissioners  of  the  high* 
ways ;  and  in  like  manner,  the  power  of  granting  licenses 
/  from  the  clerks  of  the  courts  of  sessions,  and  united  the 
whole  power  of  judging  of  the  characters  of  the  persons 
who  were  to  be  licensed,  and  of  granting  the  licenses  ;  and 
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these  pdwers  wer^  accordingly  exercised  by  them  for  the  o'DnMoii 
space  of  ten  years,  when  the  act  of  1799  passed.  In  this  y)][^. 
latter  act,  the  power  of  nomination  and  recommendation  is 
still  retained  to  the  commissioners  of  the  roads,  but  the 
power  of  making  the  licenses  is  still  to  be  under  their  con* 
trol,  and  subject  to  their  orders  and  directions,  and  may 
well  be  construed  to  mean  the  clerk  of  their  board,  so  as 
to  give  them  the  whole  and  sole  direction  and  management 
of  taverns  and  billiard- tables,  &c.  &c. 

The  Judges  expressed  their  concern,  that  the  clause  in 
die  act  of  1799  was  so  obscurely  penned,  that  it  was  really 
difficult  to  teU  what  the  true  intent  and  meaning  of  the  le- 
gislature was  ;  whether  it  was  to  restore  the  old  method  ot 
granting  tavern  licenses  by  the  clerks  of  the  courts  of  ses- 
sions in  the  districts,  as  established  by  the  act^  of  1784,  or 
to  retain  it  under  the  sole  authority  of  the  commissioners  of 
the  highways,  as  directed  by  the  act  of  1789;  one  thing, 
however,  is  certain,  that  their  intention  was  to  retain  the 
power  of  nominating  and  recommending  fit  and  proper  per- 
sons  for  keeping  public  houses  in  the  hands  of  the  commis* 
signer  of  the  roads,  instead  of  restoring  it  to  the  magistrates 
who  forpierly  possessed  it ;  but  the  difficulty  was,  in  deter- 
mining who  were  the  persons  to  make  out  and  issue  these 
licenses  to  publicans  of  every  description.  It  is  to  be  ob- 
served, that  the  act  of  1784  is  a  public  law  in  aid  of  the 
revenue  of  the  state  ;  it  fixes  the  mode  and  manner  of 
making  out  these  licenses,  and  designates  the  clerks  of  the 
courts  of  general  sessions  of  the  peace,  as  the  proper  per- 
sons for  that  purpose.  It  also  fixes  and  ascertains  the  fees 
to  be  paid  upon  every  license,  and  likewise  imposes  a  pe- 
nalty for  breach  of  the  law ;  both  the  acts  of  1 789  and  1799  * 
are  silent  on  all  those  points.  The  judges,  therefore,  were 
of  opinion,  that  it  was  best  to  make  some  fixed  and  certain 
law  upon  the  subject  the  rule  of  their  decision,  rather  than 
to  speculate  upon  new  principles,  which  were  in  their  nature 
hypothetical ;  as  that  the  clerk  of  the  board  of  commission- 
ers of  highways  was  meant  and  intended  as  the  proper  per^ 
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O'DibMB    sotis,  to  make  out  tavern  licenses.  Sec.  who  were  persons 
Viard.       unkoown  in  law,  and  altogether  dependant  on  the  will  of 
the  commisioners  of  highways    for  their  appointment  and 
continuance  in  office,  and  who  were  removable  at  their 
pleasure  ;  they  therefore  thought  it  the  safest,  and  best  way, 
to  make  the  law  of  1784  the  rule  of  their  decision,  which 
was  the  only  general  law  in  force  which  fully  embraced  this 
subject*  They  were,  therefore,  unanimously  of  opinion,  that 
the  clerks  of  the  general  sessions  of  the  peace,  in  the  differ- 
ent districts  through  the  state,  (in  pursuance  of  the  orders 
and  recommendations  of  the  commissioners  of  the  high 
roads  in  each  district,)  were  the  proper  persons  to  make  out 
and  issue  all  those  licenses,  and  to  receive  and  account  for 
the  fees,  &c.  The  clerks'  offices  were  public  ones,  where  all 
the  recommendations  are  to  be  filed,  and  all  recognisances 
and  securities  for  good  behaviour  are  to  be  taken  and  depo« 
sited,  and  all  other  documents  are  preserved,  which  go  to 
the  maintenance  of  peace  and  good  order  in  the  community, 
and  where  all  prosecutions  are  carried  on,  and  penalties  re«» 
ceived  for  breaches  of  the  law. 

The  postea  was  therefore  ordered  to  be  delivered  to  the 
plaintiff,  that  judgment  might  be  entered  up  in  his  favour. 

Present,  Gkikks,  Waties,  Bat,  Joukson,  Ramsat  and 
Trbzetant. 
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Executor  and   Executrix  of  Sarah   Harth,   deceased, 
against  William  Heddlestone. 


Charleston 


TROVER  for  sundry  negroes,  tried  at  Georgetown^  The  saJe  by 
before  Trezevant,  J.    Verdict  for  defendant.  Motion  tor  tnitor  of  any 

,  part    of    the 

new  trial.  jntcstate's 

Defendant  claimed  under  a  bill  of  sale  from  an  ad  minis-  ^^tteis    VoV 
trator  of  an  estate,  who  had  sold  the  negroes  in  dispute  J^^"^^*^"^^  °[ 
without  permission  from  the  ordinary,  or,  in  other  words,  j?^<i  ^[ko  JV 
had  not  conformed  to  his  directions ;  and  the  question  was,  snch  afiniinU- 
whether  a  sale  by  an  administrator  without  the  permission  hnve  had  no 
of  the  ordinary,  was  good  or  not  ?  Upon  the  trial  it  was  ^l^.  onii.laiy 
urged,  that  the  19th  clause  of  the  executors'  law  of  1789  ^j^"^"^  '^*^^ 
required,  ^*  that  when  it  should  be  requisite  to  make  sale  of 
*^  the  intestate's  personal  estate,  for  payment  of  debts,  for  a 
*^  division,  or  to  prevent  the  loss  of  perishable  articles, 
*'  application  should  be  made  to  the  court  of  the  county,  or 
•*  ordinary,  for  an  order  for  sale ;  whereupon,  the  court 
^<  or  ordinary,  might  grant  or  refuse  such  order,  regulating 
*^  the  time,  place,  and  credit  to  be  given,  in  such  manner  as 
'^  to  dp  justice  to  all  persons  concerned  therein."  And  this, 
it  was  contended,  made  it  necessary  to  obtain  such  order 
before  any  administrator  could  make  sale  of  any  part  of  an 
intestate's  estate* 


To  this  it  was  argued,  that  this  was  a  regulation  which 
did  not  alter  the  law  at  all  upon  the  subject,  but  was  a  pro- 
ceeding merely  in  favour  of  an  administrator,  and  to  lessen 
or  divide  his  responsibility  with  the  ordinary,  in  case  fault 
should  be  found  with  his  conduct  at  any  future  day,  by  any 
person  interested  in  a  distributive  share  of  said  estate ;  or  at 
all  events^  to  shew  that  he  meant  and  intended  to  make  the 
most  of  the  estate  for  those  interested,  in  case  he  should 
ever  afterwards  be  called  to  account  for  it.  But  that  it  did 
not  in  any  degree  affect  the  right  at  any  sale,  of  any  bonajid^ 
purchaser,  where  no  such  order  had  been  obtained. 
.    Vol.  II.  S  s 
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Executor,  kc.       The  presiding  Judge,  in  charging  the  jury,  told  them, 

of  Harth 

V. 


IleddlestOQC. 


that  an  administrator  might  take  upon  him  to  seQ  the  per* 
sonal  estate  of  the  intestate  if  he  thought  proper,  without 
permission  from  the  ordinary  ;  and  that  his  biltof  sale  was 
valid  to  the  purchaser,  who  would  be  protected  in  the  pur- 
chase.    That  there    was  nothing  in  the    executors'    law 
(clause  19th)  which  took  away  the  powers  given  by  law  to 
administrators  on  this  head,  to  dispose  of  the  goods  and 
chattels  of  the  intestate.   That  an  administrator  was  charge- 
able with  a  deceased  man's  estate,  the  moment  he  qualified 
and  took  upon  him  the  burthen  of  the  administration,  and 
an  action  would  lie  against  him  in  the  same  maoaer  as 
offce  of  £x.  against  an  executor  ;  and  he  is  bound  to^  pay  off  the  debts 
'  ^^    '    of  the  deceased  in  the  same  manner,  as  far  as  the  effects  of 
the  intestate  will  extend.     That  the  administrator  has  a 
special  property  in  the  goods  of  the  intestate,  and  he  may 
do  all  acts  which  are  incumbent  on  an  executor  toperferm ; 
he  may  sell  all  kinds  of  goods  which  are  in  their  nature  pe^ 
2  i/«c.  Abr.  rishable,  or  which  might  be  worse  for  keepings  or  for  pav- 
i  RqO.  910.     ment  of  debta ;  there  was  nothing  in  this  act  which  took 
away  any  of  the  powers  vested  in  an  administrator  by  law, 
and  it  would  be  a  most  dangerous  thing  to  take  them  away 
by  construction  or  implication ;  it  would  be  aguist  every 
principle  of  the  common  law.    The  law,  he  observed,  was 
very  favourable  to  sales  made  to  fair  and  bona  fide  purch»> 
sers  of  property,  at  those  kinds  of  sales  made  for  the  benefit 
of  deceased  men^s  estates  by  adnunistrators,  and  dierefore 
it  is  laid  down,  that  if  the  ordinary  granu  administration  to 
•  a  stranger,  and  the  next  of  kin  sues  out  a  citatioQ  from,  tha 
spiritual  court  to  have  the  administration   revoked,  and 
pending  the  suit  the  adnunistrator  sells  goods  to  defeat  the 
next  of  kin,  and  then  letters  of  administratioh  to  Ae  straii- 
Went,  Ofice  ger  aire  revoked  and  made  null  by  senteooe ;  yet,  m  this 
374^^^^^^^*'  case,  the  sale  made  by  the  administrator  is  good  and  valid 
in  law. 


The  jury  in  conibnnity  to  die  judge's  charge,  found  » 
verdict  for  the  defendant  in  favour  of  the  sale.    This, 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1801.  333 

therefore,  was  a  motion  for  a  new  trisd  on  the  ground  o  f  Eiecutor,  he. 
misdirection,  and  as  a  verdict  against  law.  ^   y^ 

HedcIIestone. 

The  Judges  after  hearing  arguments  in  favour  of  the 
motion,  thought  it  unnecessary^  to  hear  arguments  against 
it,  as  they  were  unanimously  of  opinion,  that  the  legal  prin- 
ciples  laid  down  by  the  presiding  judge  to  the  jury  were 
perfectly  correct,  and  therefore  refused  the  new  trial. 

Rule  discharged. 

All  the  Judges  present. 


Mathew  O'Driscoll  against  William  M'Cants.        Chariestojt. 

J)i9tnct,lS0L 

THIS  was  an  action  to  recovjcr  the  penalty  under  the  no  costs  ai- 
act  of  assembly,  for  cutting  a  rice  dam  ccmtrary  to  law.  i^^p^secator 
Penalty  1001.    Verdict  for  defendant.  'ZiL?,7orTt 

This  suit  was  commenced  under  the  act  of  assembly  ^jf.fi'  of  the 

•'    public. 

agamst  cutting  rice  dams,  except  under  certain  regulations 
mentioned  in  the  act,  under  the  penalty  of  100/.  one-half  to 
llie  informer,  the  other  half  to  the  state  ;  in  which  the  jury 
gave  a  verdict  for  defendant.  On  signing  this  judgment, 
It  was  moved  to  tax  the  costs  against  the  prosecutor,  for 
vexing  the  defendant  without  lawful  cause  of  action,  which 
WAS  refused,  and  the  cause  came  before  the  comt  by  way  of 
appeal  firom  the  prothonotafy  of  Charleston  district- 
After  hearing  arguments,  the  court  refused  to  allow  the 
costs  in  a  jta  tarn  action  for  the  benefit  of  the  public,  ob« 
serving,  that  no  man  would  bring  acdons  or  prosecutions 
for  the  puUic  good,  if  he  was  liaUe  to  be  mulcted  in  costs 
in  case  of  failure,  unless  it  was  a  most  wanton  abuse  of 


324  CA8ES  DETERMINED  IN  THE  STAT£ 

r 

O'DriscoU    sucb  an  acticm,  or  where  there  were  no  grounds  or  probable 
M'cknts.     cause. 

Role  for  taxing  costs  disnussecL 

Present,  Grimke,  Waties,  Bat  and  Johnson. 


ciMviestori  Hudson  Hughes  against  Benjamin  Kiddell. 

Endorscmenti      MOTION  for  a  new  trial* 

partt  an^  at^^This  was  an  action  against  defendant  as  endoraor  on  a 
rcshiu^^  notf  "^^®  ^^  hand,  in  which  there  was  a  verdict  for  defendants ' 
i^^'/aren"^  ^^^  "^'^  ^^  ^^^^  ***  question  was  given  by  David  Bush,  of 
dorsor.  Camden^  to  the  defendant  KiddelLt  for  473A  sterling.  Kiddell 

\      afterwards  made  the  following  endorsement,  viz :  ^'  I  assign 

0 

l^>^'    v^*  ovtr  to  Hudson  Hughes,  the  sum  of  1,930  dollars  and  50 

,^^  ./    "  cents,  as  part  of  this  note  of  hand* 

\p"    y^  "  Signed,  "  Benjamin  Kiddsu." 

x"^        J         Afterwards  he  made  another  endorsement,  and  assigned 

(      over  the  residue  of  said  note.    (Signed,  Benjamn  KiddelL) 

^r^^Mr.  Ford,  for  the  motion,  contended,  that  both  these  en^ 

/    dorse  ments  ought  to  be  taken  together,  and  considered  as 

;       one  endorsement,  as  it  appeared  to  be  one  transac^n, 

done  at  the  same  time,  on  the  same  day,  and  made  to  the 

same  person.     He  admitted,  that  an  endorsement  of  pact 

\  was  not  good,  but  that  the  two  parts  in  this  case,  to  the 

y        same  person,  made  the  whole  good  ;  and  as  such,  the  court 

,^,^"'  was  bound  to  give  it  a  reasonable  and  liberal  construction, 

t  as  it  would  not  subject  the  party  to  different  actions ;  which 

was  the  reason,  why  the  law  of  merchants  would  not  admit 
of  the  splitting  up  contracts,  and  allow  of  different  endc»'se«« 
ments  on  bills  and  notes* 


*  I 
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Mr.  Prmgle^  in  reply,  contended,  that  from  the  very  na-  Hagties 
ture  of  the  transaction,  it  must  have  been  the  intention  of  Kiririeii. 
the  defendant  to  restrain  the  negotiability  of  this  note,  as 
well  as  to  exempt  himself  from  responsibility  \  taking  these 
endorsements  either  severally  or  jointly,  they  amount  to  no 
more  than  a  bare  authority  to  receive  the  mon^,  or  a  relin« 
quishmentof  the  defendant's  right  to  the  note.  It  is  not  ex-» 
pressed  for  va^e  received,  so  as  to  raise  an  implied  assumpr 
tion  at  law ;  but  the  law  is  clear  that  an  endorsement  for 
part  is  bad.    Bailey  on  BiUsj  34. 

For  if  it  were  allowable  for  a  man  to  endorse  for  part, 
he  might  endorse  100  dollars  to  A  another  100  to  J3.  and 
so  on  ;  and  by  that  means,  defendant  might  become  liable  to 
twenty  different  actions  on  the  same  bill.  For  these  rea- 
sons, and  to  guard  against  this  monstrous  inconvenience, 
the  law  of  merchants  has  established  it  as  a  rule,  that  a  bill 
cannot  be  endorsed  for  part.   Cunnm  on  Bills^  57* 

Now  it  is  clear,  from  the  gendeman's  own  acknowledg-  ^^^'' 
ment,  that  the  first  endorsement  for  1 ,930  dollars  and  50  cents 
in  part,  is  bad  ab  initio  ;  and  if  so,  then  the  subsequent  en* 

dorsement  for  the  residue  never  can  give  the  first,  legal 

• 

validity ;  as  it  is  most  evident  to  reason  and  common  sense,   / 
that  two  vitious  or  bad  endorsements  can  never  constitute/ 
a  good  whole  endorsement. 

The  Courts  after  hearing  the  arguments,  refused  to  grant  a 
new  trial,  on  the  ground  that  an  endorsement  for  part  of  a 
note  or  bill  is  bad.  Lex  Mercatoriay  445.  Carth*  466.   And 
if  so,  then  two  vitious  endorsements  can  never  constitute 
goodone« 

Rule  discharged. 

l^resent,  Grivke,  WATi£Sy  Bat  and  JeHNS0K«r 


V  ^ 
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C4ium&m  Stephek  Brown  afndmt  Lewis  Collins. 

A  defendant      MOTION  to  set  «side  a  iioosuk. 

is  never  to  be  ,  ^  ^        . 

called  upon  to  This  was  a  case  from  Camden^  on  a  summarjr  process, 

nyT  debt  on  in  whkh  thc  defendant  had  been  called  upon  by  Mr«  MiM$j 

wMi^^ro^  thc  plaintiir's  attorney,  to  declare  on  oath,  whether  he  owed 

tT**  rStjff"  ^^^  ^'^^  '"  question,  or  not*    And  resting  on  what  he  sup- 

rigiit  to  resort  posed  to  be  the  rule  under  the  authority  of  Dil/on  and 

to     equitable   *^  "^         , 

prin<»pics,       JtrCu^s  case,  (antey  p.  280.)  was  not  prepared  with  any  odier 

^  a  plain  reme-  kind  of  evidence  to  support  his  demand.    Upon  which,  the 

dy^atoommoii  p^jjjjug  Judge  (Johnsok)  ordered  the  plaintiff  to  be  non- 

«  suited.    This  was  therefore  a  motion  to  set  aside  this 

nonsuit. 

Sedper  Curiam^  unanimously,  the  plaintilTs  attorney  has 
mistaken  the  authority  of  the  case  of  Ditton  and  I^Cue  en- 
thrly*  In  that  case  it  was  determined,  that  if  the  defend- 
ant wanted  the  banefit  of  the  plaintifPs  oath,  (if  he  had  no 
other  testimony  to  support  his  defence,)  he  might  call  upon 
the  plaintiflF  to  answer  on  oath,  in  nature  of  a  cross-bill  in 
equity,  to  any  necessary  point,  upon  a  regular  notice  in 
writing  for  that  purpose,  and  stating  the  points  he  meant  to 
examine  him  upon ;  but  it  was  never  contemplated  by  that 
decision,  that  a  plaintiff  had  a  right  to  call  upon  a  defendant 
in  the  first  instance,  to  acknowledge  or  deny  a  debt  or  de» 
mand  against  him  ;  it  would  be  contrary  to  every  rule  of 
the  common  law ;  and  it  is  a  well  known  maxim,  tiiat  equi- 
table principles  are  not  to  be  resorted  to,  where  a  party  has 
his  plain  remedy  at  common  law. 

Let  the  rule  for  setting  aside  the  nonsuit  be  discharged, 
and  the  decision  of  the  presiding  judge  stand  confirmed. 

All  the  Judges  present. 
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Setk  Strange  against  William  Evans.  c^umhia^ 

1801. 

CASE  from  Union  district.  An  impari- 

Modon  to  reverse  the  decision  of  the  circuit  court  to  plead  at  a 

rrtf  .  •        i^«  t.  J       second  coiiru 

This  was  a  case  upon  a  summary  process^  m  which  de-  is  not  to  be  aJ- 
fendant  had  regularij  entered  an  appearance,  and  churned  ^\n  ^^^^, 
an  imparhuice  to  the  second  court,  but  the  presiding  judge  ™*^,jla^er  of 
fGmMKE)  refused  to  allow  it  Plaindff  then  went  on,  proved  c<>urse>  up^n 

^  '  ^  ^  ^     ■  an  appearance 

his  case,  and  got  judgment ;  and  this  was  a  motion  to  re-  entered,  tho' 

*,,..  i»   X        •        •  _,,.       .  'ipon  reasona- 

verse  the  deasion  of  the  circuit  court  at  Umon  district         bie    ^r<mwu 

either     party 
raay         have 

In  support  of  the  motion,  it  was  urged,  that  under  the  '^Je  TcaSl 
fourth  clause  of  the  circuit  court  act  of  1789,  the  plaintifT 
was  entitled  to  it  as  a  matter  of  right*  lliis  clause  declares, 
^  that  all  process  issuing  from  said  circuit  courts  shall  be 
returnable  to  the  next  court,  and  that  all  proceedings  should 
be  made  up  thereon  and  ready  for  trial  at  the  next  court 
**  after ;''  and  that  it  had  been  the  practice  of  the  circuit 
courts  to  allow  imparlances  in  all  cases  where  appearances 
had  been  regularly  entered,  under  the  authority  of  the 
ri>ove  clause,  which  is  general  in  its  nature,  and  not  con- 
fined to  any  particular  class  of  proceedings  in  our  courts  of 
judicature,  and  extended  to  cases  on  summary  process,  as 
well  as  to  cases  on  mesne  process. 

To  this  it  was  replied,  on  behalf  of  the  plaintiff,  that  the 
aiK>ve  recited  clause  only  extended  to  and  meant  cases  on 
mesne  process,  which  were  genera&y  cases  of  importance, 
and  where  all  the  |»t>ceedings  were  in  writing,  and  the 
pleadings  in  due  form  of  law.  In  all  such  cases,  the  act  al- 
lowed an  imparlance  in  order  to  give  the  parties  an  oppor- 
tunity of  drawing  up  and  preparing  their  pleadings,  and 
filing  them  wi^in  the  rules  of  court,  and  in  many  cases  of 
intricacy  and  doubt,  justice  could  not  be  done  without  such 
indulgence. 
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But  in  cases  on  summary  process,  which  were  generally 
for  small  sums,  and  determined  by  the  court  without  the  in- 
tervention of  a  jury,  and  where  sdl  the  pleadings  were  ore 
iemesy  and  where  parties  were  heard  on  both  sides,  without 
reducing  them  to  legal  form,  this  indulgence  was  not  neces- 
sary ;  and  so  far  from  being  in  furtherance  of  justice,  it 
would  only  amount  to  a  delay  of  justice.  That  as  to  the 
practice  of  the  circuit  courts  on  the  construction  of  the  above 
clause,  some  judges  had  conceived  themselves  bound  by  the 
law  to  allow  the  imparlance,  while  others  again  refused  it, 
so  that  it  had  really  been  fluctuating  and  uncertain ;  but  the 
best  rule  was,  to  give  the  clause  such  a  construction  as 
would  rather  expedite  than  delay  justice. 

The  Judges  had  been  aware  of  the  uncertainty  and  doubt 
which  bad  prevailed  occasionally  in  our  courts  on  this  point 
of  practice,  and  indeed  of  the  contradictory  decisions  which 
had  at  different  times  been  made  upon  it;  and  expressed 
their  surprise,  that  some  case  had  never  been  brought  up 
before  to  the  court  of  appeals  to  have  it  settled.  They  were, 
therefore,  glad  of  an  opportunity  of  puttmg  this  point  at 
rest.  Three  judges,  Grxmke,  Johnson  and  Trez£VAkt» 
were  of  opinion,  that  no  imparlance  ought  to  be  allowed  as 
a  matter  of  course  in  summary  process  cases,  as  the  very 
nature  and  design  of  the  clause  in  the  act  of  1789,  giving 
the  court  this  jurisdiction  in  small  cases,  intended  that  th^ 
determinations  should  be  speedy,  and  that  the  parties  should 
not  be  hung  up  or  delayed  in  these  summary  causes  ;  but 
that  where  justice  required  it,  the  courts  would  always  alv 
low  either  party  to  put  off  such  a  case,  upon  reasonable 
grounds  shewn,  as  in  cases  at  issue  on  mesne  process. 

Mr.  Justice  Wati£s  said,  he  had  formerly  been  in  the 
habit  of  allowing  this  imparlance,  but,  upon  mature  consiv 
deration,  he  thought  the  opinion  of  the  majority  of  hia 
brethren  was  the  most  correct  one. 
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Bat,  Justice,  ibsent  at  the  argument,  but  afterwards  ac-  (^trmge 
corded  with  his  brethren,  although  he  ako  had  been  in  the  Eyans.- 
habit  of  allowing  the  imparlance,  as  he  had  known  it  fre- 
quently allowed  while  at  the  bar,  before  he  came  on  the 
bench* 

'  The  rule  for  setting  aside  the  decision  of  the  circuit 
court  was,  therefore,  discharged,  and  the  judgment  con- 
firmed* 


Richard  Ashe  and  Cato  Asre,  devisees  of  John  Ashe,    Charle9tti 
deceased,  against  George  Drennis.  2}Utnct,mi. 

TRESPASS  to  try  title  to  a  lot  of  land  in  King-street^  An*xecutor^« 

in  which  there  was  a  verdict  for  defendant.  miMion  to  fite 

Motion  for  a  new  trial.  '^^%J^ 

The  case  was  as  follows.     Daniel  Ward^  a  creditor  of  the  ^««A  y^^^\^ 

view  of  sub- 
deceased  John  Ashe^  brought  his  suit  for  the  recovery  of  a  je«ting  lands 

debt,  and  obtained  judgment  against  the  estate  of  the  decea-  payment     of 

,  i>v  •        •  1111*  •         debts,  will  not 

sed,  upon  which  an  execution  issued,  and  the  lot  in  question  deprive  a 
was  seized  and  sold  by  the  sheriiF  of  Charleston  district,  in  ini^orSSl 
satisfaction  of  this  debt,  at  which  sale  the  defendant  was  the  13^  i"^  .P*!^ 

of^    the   lands 

purchaser,  who  obtained  regular  titles  from  the  sheriff,  and  ^  the  estate 
afterwards  built  and  made  considerable  improvements  on  made  chattels 

for    payment 
the  same.  of  debu  in  this 

The  plaintiffs  were  devisees  under  the  will  of  John  Ashe,  wiiu^irljha- 
the  testator,  who  had  devised  this  lot  specifically  to  them,  J^g^^j^^  J* 
with  other  parts  of  his  estate.  It  was  on  this  specific  devise  •aehoiiiissio&. 
that  this  suit  was  founded. 

On  the  trial  of  this  cause,  it  was  urged,  that  John  Ashe^ 
the  acting  executor,  had  not  filed  his  plea  of  plene  adminis* 
travit,  in  the  suit  with  Ward,  by  which  it  would  have  ap- 
peared that  there  were  negroes  and  personal  property  enough, 

Vol.  JI.  T  t 
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Ashe      'and  more  than  sufficient,  td  have  (:iaid  off  all  the  debts  of 
Biennis.     ^^  estate,  and  to  have  left  a  considerable  overplus,  by  which 
means  the  lands,  and  in  particular  this  specific  devise,  would 
not  have  been  affected  by  this  judgment  and  execution. 

The  judge  (Grimke)  who  tried  this  cause,  directed  the 
jury  to  find  a  verdict  for  the  defendant,  on  the  ground  that 
a  iona  fide  purchaser  at  sheriff^s  sale,  had  nothing  to  de 
with  the  conduct  or  misconduct  of  an  executor  of  an  estatei 
who  suffers  a  judgment  to  go  against  him.  That  it  was  hia 
fiiult  not  to  file  a  plea,  in  order  to  save  the  real  estate  from 
the  effects  of  the  execution,  and  to  bring  forward  chattels  or 
personal  effects  for  that  purpose.  But  whatever  that  nii»> 
conduct  might  have  been,  a  bona  fide  purchaser  at  asheriS^s 
sale,  who  purchases  and  pays  his  money,  and  who  builds 
upon  and  improves  the  premises,  ought  not  to  be  at  all  af- 
fected by  the  omissions  or  neglect  of  the  executor.  The  jury 
found  agrtteably  to  the  judge's  charge  ;  and  this  was  a  mo- 
tion for  a  new  trial,  for  misdirection,  Sue. 

Mr.  Baihjy  in  support  of  this  motion,  relied  on  the  old 
rule  of  court,  requiring  executors  to  file  the  account  of  their 
administration,  with  their  plea  of  piene  administravit  annex- 
ed, by  which  it  might  appear,  that  all  the  personal  assets  of 
the  estate  of  the  deceased  were  expended,  before  lands  were 
to  be  sold  for  payment  of  debts,  and  insisted,  that  unless  this 
rule  was  strictly  adhered  to,  heirs  and  devisees  might  be  de- 
frauded out  of  their  estates  devised  to  them  by  testators  ; 
aiid  that  in  the  present  case,  the  personal  estate  of  the  de- 
ceased was  large  and  ample,  much  more  than  sufficient  to 
pay  off  all  his  debts,  as  would  appear  by  the  appraisement 
and  return  into  the  ordinary's  office.  I'hat  unless  this  rule 
was  observed  by  executors,  the  mischiefs  might  be  great 
and  serious,  and  more  especially  to  minors,  who  might  be 
ruined  by  the  neglects  and  omissions  of  executors,  and  it 
was  much  better  that  estates  should  make  good  all  damages 
which  might  arise  in  a  case  like  the  present,  than  that  de* 
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visees  should  be  deprived  of  the  benevolent  intentions  of  a        J^thp 
testator.  Pr^nnis. 

On  the  part  of  the  defendant,  against  the  motion,  it  was 
urged,  that  the  right  of  h^neat  creditors^  and  ionajide  pur.f 
thaser^t^  under  sales  made  by  operation  oflaxv^  in  pursuance 
of  judgmems  and  executions,  were  as  high  and  as  much  de* 
serving  the  atiemioo  of  the  courts  of  justice,  as  the  rights  of 
heirs  and  dex^isees.  That  the  latter  were  acts  of  bounty, 
but  the  foroAer  acts  of  justice,  aiBd  it  yas  an  old  ad^ge,  th^ 
a  man  ought  to  be  juet  before  be  is  generous  \  nay,  the  for* 
mer  claims  stood  in  a  much  higher  degree  than  the  iatte^f 
\x  waa  adaaitted  tbat  the  old  rule  of  tmxtt  did  req,\^4re  execu? 
tors  and  admiaistrdtors  to  file  their  accounts  of  administrar 
iioa,  wkti  their  pleas  of  pUne  admmi^iravii ;  but  sthis  waf 
fttttended  for  ithe  bo^efit  pf  estates,  and  those  claiming  und^r 
die  testator,  and  to  JAjutify  ej^tcutor^^  and  to  dhew  that  they 
Ittd  no  elects  in  their  han4s  to  pay  debts  ;  SM^d  if  the  e^cecU" 
tors  or  administrators  ahould  be  regardless  of  their  own  con? 
duct,  as  well  as  of  the  interests  of  the  estate,  apd  thos^ 
claiming  under  the  bounty  of  a  testator^  that  was  no  reason 
why  creditors  should  be  deprived  of  th^ir  rights,  which 
were  paramount  to  the  rights  of  heirs  or  devisees.  Neither 
the  rule  of  court,  nor  any  other  regulation  of  practice,  can 
alter  the  .law  of  the  land*  which  subjects  lands  in  this  coun- 
try to  the  payment  of  debts,  whatever  the  line  of  conduct  of 
executors  may  be  in  the  exercise  of  their  duty ;  for  it  is  clear 
if  an  executor  will  not  produce  personal  estate,  any  land  that 
can  be  found  must  go  for  the  payment  of  just  debts. 

The  Judges,  after  considering  this  case,  observed,  that 
it  is  always  in  the  power  of  an  unwilling  executor,  if  he 
pleases,  to  keep  personal  estate  out  of  view,  so  as  to  prevent 
a  sheriff  from  seizing  or  selling  them  in  satisfaction  of  an 
execution.  Whereas,  that  cannot  be  done  with  real  estates ; 
they  are,  therefore,  a  surer  pledge  for  satisfaction  of  credit- 
ors than  any  kind  of  chattels ;  and  they  are  made  chattels  in 
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this  country  for  payment  of  debts ;  and  it  was  by  no  means 
unfrequent  that  executors  chose  to  retain  negroes,  who  com- 
pose the  principal  part  of  the  chattels  of  this  country,  in  pre- 
ference to  land,  as  a  more  productive  kind  of  property  ;  it 
would,  therefore,  be  extremely  unjust,  to  keep  a  creditor  out 
of  his  money,  under  these  circumstances.'  The  rule  of 
court  (as  has  been  very  properly  observed)  was  made  for  the 
advantage  of  estates,  under  an  idea  that  it  would  be  most  for 
the  interest  of  an  estate,  to  exhaust  chattels  before  lands 
were  disposed  of,  for  the  benefit  of  those  interested  in  it ;  and 
for  the  satisfaction  of  executors,  to  shew  they  had  no  efiecta 
in  their  hands  to  pay  debts.  But,  if  executors  were  negli- 
gent in  filing  an  account  of  the  estate,  with  their  pleas  of 
pkne  administravity  by  which,  it  might  appear,  they  had  ex- 
hausted all  the  chattels  of  the  estate,  that  was  no  reason  why 
just  creditors  should  be  delayed ;  and  if  heirs  or  devisees 
are  injured  by  it,  let  them  look  to  the  executors  for  any 
damages  which  may  arise  from  their  misconduct.  Bona 
fide  purchasers  at  sheriffs'  sales,  were  not  to  be  affected  by 
their  omissions  or  neglects. 

Rule  for  new  trial  discharged. 

P^ent,  Grxmke,  Waties,  Bat  and  Johnbon< 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1801.  333 


Martha  Surtell  ads.  William  Brailsford.  Chavk^um, 

Di8trici,\t0\. 

UPON  a  moUon  to  set  aside  a  judgment  on  the  ground,  A  married 

that  the  bond  on  which  this  judgment  was  obtained,  was  ingAshopand 

given  by  defendant  while  she  was  under  coverture.  tS' m  her 

On  the  inspection  of  the  record  and  proceedings  in  this  ^^   on'^hcp 

case,  it  appeared  diat  judgment  by  default  had  been  ob-  ^T?  y®*^^^ 

tained  in  this  case,  in  September  1789,  which  had  been  duly  interference 

^  .  \  -^    of    her    hui- 

entered  up,  and  remained  unsatisfied  till  the  present  day.       band   for    m 

number       of 
yesLVS  will  con- 
Mr.  ChcveSy  for  defendant,  produced  her  affidavit,  in  fofe^tnder^ 
which  she  swore  that  at  the  time  this  bond  was  given,  she  *^^"}^ov"ri2^ 
was  a  married  woman  and  under  coverture ;  although  it  ^^s"^^  }o  be 

"  pleaded  m  a- 

was  alleged  that  her  husband  was  since  dead,  and  she  was  batemcnt ;  it 

,  18  too  late  tP 

then  a  widow*  m»ke     it     a. 

ground  for  a 
motion  to  set 

For  the  plaintiff,in  i^ply,  it  was  urged,  and  it  was  notde.  '^^Ift  fsfe'J^ 
nied,  that  at  the  time  when  the  defendant  gave  the  bond  in  ^^^^J^^^* 
question,  she  carried  on  business  as  a  milliner  and  shop*keep-      ^o  ^^t  of 

*    ^  ,        ,  '  error  allowed 

er  in  her  own  name  publicly  in  Broad^treet,  as  zf erne  sole  in  this  state. 
dealer,  and  continued  to  do  so  ever  since  ;  and  had  during  all  vantage  whidi 
that  time,  transacted  business  as  a  sole  dealer  in  her  own  ^yj^  ^j^J^  \l 
name,  without  her  husband's  ever  being  known,  or  in  any  ™*^rootio*n'^1tt 
way  whatever  interfering  with  her  business.  ^^^  constito- 

^  "  tional  court  of 

appeals. 

Mr.  Cheves^  in  her  behalf,  proceeded  in  his  motion,  and  not    unravel 
contended,  that  coverture  was  a  good  ground  for  setting  Eriudgm^ta 
aside  the  proceedings  in  this  case,  as  it  was  well  known  in  ^^^^n  acqiuS! 
law,  that  the  acts  of  a  married  woman  were  void,  as  her  *^^^^^' 
civil  capacity  as  to  contracts  was  so  incorporated  with  that 
of  her  husband  that  she  could  make  no  valid  contract  what- 
ever, and  that  if  she  did  presume  to  enter  into  any,  it  was 
ipso  facto  void. 

That  this  was  one  of  the  grounds  for  reversing  proceed-* 
ngs  in  error,  but  as  no  writ  of  error  had  been  allowed  in 
this  countiyi  all  the  advantages  which  could  in  England  he 
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Snrteii  derived  from  it,  ought  to  be  allowed  on  motion  in  this  court, 
Brhijsford.  ^'ch  among  other  great  objects  of  its  jurisdiction  was  the 
proper  court  for  the  correction  of  errors.  In  fact,  he  said, 
errors  and  appeals  were  the  great  branches  of  its  jurisdic^ 
tion  which  was  secured  by  the  constitution  to  the  citizens 
of  this  country,  and  that  there  was  no  other  mode  of  getting 
redress  in  all  cases  of  error  but  by  motion  in  this  court. 

He  then  proceeded  to  shew,  in  what  cases  error  in  En^ 
gland  would  lie,  and  that  this  was  expressly  one  of  the  cases 
contemplated  by  all  the  books  for  reversing  proceedings  in 
error,  and  for  that  purpose  cited  Salk*  tit.  Error*  JBae*  tit. 
Error.     Barneses  Notes,  270.    2  Will.  3. 

Mr.  Pringle,  on  the  same  side,  quoted  Mrs.  Rippo^B 
case,  who  was  discharged  after  she  was  taken  oa  a  oo.  «a; 
on  the  ground  that  she  was  a  married  woman  $  he  also 
quoted  2  Bac.  tit.  Error,  487.  but  said,  the  case  in  3 
Will.  3.  cited  by  the  counsel  who  had  preceded  him,  was 
so  strong,  that  it  would  be  a  waste  of  time  to  quote  more 
authorities  on  the  occasion,  where  it  is  expressly  laid  dowii^ 
that  a  judgment  confessed  by  ^frme  covert  b  vtAd^  and  ad 

is  her  bond. 

f 

Mr.  Simmons,  against  the  motion,  admitted  tbait  the 
general  position  was  true,  that  the  contracts  of  a  married 
woman  were  void,  and  that  many  adjudged  cases  in  die 
books,  and  some  in  our  own  courts  supported  and  proved 
the  gentral  doctrine  of  the  law  on  that  head ;  but  to  this 
general  rule  of  law  there  were  exceptions  ;  as  where  a  mar- 
ried woman  carries  on  trade  by  herself,  in  which  her  hua* 
band  does  not  intermeddle,  and  buys  and  sells  goods  in  that 
trade,  she  shall  be  considered  as  a  Jeme  sole  at  common 
law,  and  shall  be  liable  on  S4.ich  contracts  ;  Cro.  Car.  69^ 
Show.  184.  Skin.  67.  Lev.  131.  and  this  point  had  been  d^ 
termined  in  this  court  after  solemn  argument  in  the  case  of 
Nexvbiggin  v.  Ptllans  and  Wife  ;  so  that  he  considered  that 
case  as  setding  the  law  upon  this  subject.  As  to  the  facts 
of  this  case,  it  was  notorious  and  wotild  i^t  be  denied^  that 


dF  SOUTH  CAROUKA.  IN  THE  YEAR  1801.  335 

the  defendant  carried  on  businesa  as  a  milliner  and  shop-  Sarteii 
keeper  in  Charlestottf  as  a  3ok  dealer  for  ten  or  twelve  Br&lilford. 
years,  and  upwards ;  and  no  p<;rson  ever  knew  or  heard  of 
her  having  a  husband,  until  her  affidavit  was  brought  for- 
ward on  die  present  occasion ;  and  this  husband,  if  he  ever 
existed,  never  was  in  this  country,  but  died  in  England^  so 
that  he  never  intermeddled  in  her  trade  and  shop-keeping 
business ;  that  she  is  to  be  considered  as  a  Jeme  sok  dqider 
at  common  law,  to  all  intents  and  purposes,  and  liable 
as  such* 

Another  ground,  hr  said,  on  which  this  motion  should 
be  rejected,  was,  that  1l  was  too  late  after  a  lapse  of  twelve 
years.  He  admitted,  that  the  writ  of  error  was  unknown 
in  this  country,  but  said  that  every  pos^ble  advantage  which 
eould  be  derived  from  that  process  in  England^  might  be 
taken  advantage  of  in  this  court  on  motion. 

This  court  has  by  the  constitution,  a  general  and  super- 
tntendiiig  power  and  control  over  all  the  other  courts  in 
the  state,  to  reverse  and  set  aside  all  irregular  proceedings, 
and  to  correct  all  errors  and  mistakes  in  pleading,  and  in 
the  conducting  of  suits,  provided  such  motions  are  brought 
forward  in  a  reasonable  time,  agreeable  to  the  rules  and  re- 
gulations prescribed  for  that  purpose.  But  if  persons  would 
lay  by,  and  not  avail  themselves  of  this  advantage  in  due 
time,  it  is  their  own  faults;  they  have  themselves  to  blame 
for  it. 

Previous  to  the  passing  of  the  state  constitution,  an  ad* 
joumment  day  was  allowed  after  the  conclusion  of  every 
term,  wbich  did  not  exceed  twenty  days  after  tlie  end  of 
each  couit,  for  bringing  forward  before  all  the  judges,  aH 
motions  for  the  correction  of  errors  and  rectifying  mistakes, 
or  forthe  advancement  of  justice,  as  the  panics  might  think 
f)roper  ;  here  was  a  legal  and  proper  opportunity  allowed  by 
taw  for  all  such  motions. 

^  This  was  thought  so  important  a  tribunal  in  this  country, 
and  so  necessary  for  die  great  ends  of  justice,  that  the  citi- 
zens of  this  state,  in  forming  the  constitution  would  not  let 
it  longer  depend  on  an  act  of  the  legislature,  which  might 
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Surtcll 

ads. 


be  altered  at  pleasure,  but  erected  and  created  a  new  tribu* 
nal,  composed  of  all  the  judges  in  the  state  ;  to  which  aa 
appeal  might  be  made  from  all  the  other  courts  of  the  state 
for  justice,  agreeable  to  law,  on  all  points  whatsoever.  This 
is  the  dernier  resort  of  all  the  citizens,  lliis  is  also  a  tribu- 
nal for  the  speedy  determination  of  all  law  points,  (without 
that  delay  which  is  experienced  in  some  countries  to  the  re- 
proach of  justice,)  and  to  this  court  the  defendant  might 
have  appiealed  in  time  if  she  had  any  justice  in  her  case, 
but  it  is  now  too  late  ;  the  rules  require  that  at  the  next 
sitting  of  the  constitutional  court,  after  the  conclusion  of 
every  circuit  court,  every  party,  or  attorney  who  may  think 
proper  to  bring  forward  any  point  of  law,  for  the  determi- 
nation of  the  court,  shall  give  notice  of  his  grounds  in  wri- 
ting, on  which  he  intends  to  rest  his  motion,  to  the  opposite 
party  ;  and  shall  also  furnish  the  judges  with  briefs,  setting 
forth  the  nature  and  circumstances  of  this  case,  on  the  first 
day  of  the  sitting  of  the  court  of  appeals  at  Columbia^  and 
three  days  before  the  meeting  of  the  court  in  Charkstoru 
And  the  parties  bringing  forward  such  cases,  are  required 
to  enter  their  cases  with  the  clerk  on  the  paper  of  causes 
or  docket  to  be  kept  for  that  purpose  ;  and  in  every  case 
where  such  notice  is  given,  the  attorney  who  gives  it  shall 
prosecute  his  case  to  a  decision,  agreeable  to  his  notice  ; 
and  if  he  does  not,  then  the  adverse  party  is  to  be  at  libera 
to  proceed  as  if  no  such  notice  had  been  given ;  no  further 
delay  is  allowed,  unless  upon  good  cause  shewn  to  the  court, 
a  further  time  is  given  for  that  purpose.  These  are  the 
rules  by  which  this  court  is  governed  ;  and  if  parties  will 
not  conduct  themselves  agreeably  to  them,  they  are  forever 
afterwards  excluded. 

Has  the  defendant  then  complied  with  these  rules  ?  It  is 
not  even  pretended  that  she  has  ;  but,  on  the  contrary,  has 
*  suffered  judgment  to  pass  against  her,  and  has  allowed  it  to 
remain  unsatisfied  for  twelve  years  ;  and  now,  at  this  dis- 
tant day,  she  comes  forward  to  have  it  vacated.  At  this 
rate,  a  party  might  as  well  come  forward  at  the  distance  of 
SO  years,  or  at  any  future  indefinite  period. 
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Besides,  he  observed,  that  if  the  court  would  only  once       SaHeii 

'  .  ads. 

open  a  door,  and  make  a  precedent  of  unravelling  and  set-  Braiisford. 
ting  aside  judgments  after  such  a  length  of  time,  for  errors 
and  mistakes  which  ought  immediately  to  have  been  cor- 
rected, after  the  time  when  the  proceedings  were  filed,  the 
.time  of  the  judges  would  almost  be  wholly  occupied  in  re- 
vising and  examining  old  judgments  ;  there  would  be  no 
end  to  applications  of  this  kind.  The  court,  therefore,  he 
said,  ought  to  set  their  faces  against  cases  of  this  motion,  as 
tending  to  render  all  judgments  insecure  and  uncertain.  He 
also  observed,  that  such  a  proceeding  would  be  opposed  to 
all  the  statutes  of  jeofails,  made  to  secure  verdicts  and  judg- 
ments. 

Another  principal  objection  to  setting  aside  these  pro- 
ceedings was,  that  coverture  ought  to  have  been  pleaded  in 
abatement,  and  as  it  was  not,  it  is  now  too  late  to  take  ad- 
>rantage  of  it*  3  East^  631,  Lord  Kent/on  expressly  lays 
it  down,  that  coverture  should  be  pleaded  in  abatement, 
when  a  married  woman  is  eitlier  plaintiff  ot*  defendant. 

As  to  Mrs.  Nippon's  case,  she  was  a  feme  sole  deaier,  but 
in  the  bond  on  which  she  was  sued,  that  was  not  stated  or 
mentioned  ;  the  bond  was  from  Barnard Rippon  and  Wife, 
and  judgment  was  entered  up  against  Rippon  and  wife^  and 
after  she  was  taken  on  a  ca.  sa.  on  motion,  she  was  dis- 
charged, because  in  00  part  of  the  proceedings  was  it  stated 
that  she  was  a  sole  dealer ;  but  the  plaintiff  had  leave  to  g^ 
on  against  the  husband. 

In  the  present  case,  the  husbandVname  is  not  mentioned, 
even  for  conformity  sake.  He  was  utterly  unknown,  and 
it  was  not  even  clear  that  she  ever  was  married  ;  and  there 
is  nothing  but  her  own  affidavit  to  that  fact,  which  would 
not  have  been  evidence  on  a  trial  to  prove  coverture.' 

The  Judges,  after  duly  considering  this  case,  were  of 

opinion,  that  the  motion  should  be  refused,  on  the  ground 

that  it  evidendy  appears  from  the  circumstances  of  this 

case,  that  the  defendant  kept  a  shop,  and  carried  on  business 

xxk  her  own  name^  apart  from  her  husband,  (if  she  ever  had 
Vql.  II.  u  u 
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Snrteii       one^)  and  in  which  he  never  intermeddted  for  the  sptce  of 
i^r  tufbrd.     ^^^  o^  twelve  years,  which  constituted  her  a  sole  dealer  at 
common  law,  as  was  determined  in  the  case  of  Newhiirgtn 
V.  P?Uans  and  Wife  ;  consequcndy,  as  such,  she  was  liaUe 
on  her  own  contracts. 

Secondly.  That  coverture  ought  to  have  been  pleaded  iti 
abatement,  as  laid  down  by  Lord  Kenyoriy  m  3  Durnf.  and 
EuSt* 

And,  lastly.  Because  it  would  be  a  most  dangerous  thing^ 
to  set  aside  a  judgmt*nt  and  proceedings  twelve  years  af(d- 
final  judgment  was  signed  and  entered  up  ;  thf  re  would  be 
no  end  to  applications  of  this  sort,  if  once  a  precedent  wat 
established  for  that  purpose.  That  the  writ  of  error  waa 
TUiknown  in  thia  country ;  it  never  was  in  use,  and  indeed 
it  is  totally  unnecessary,  because  every  advantage  whick 
could  be  derived  from  that  process  may  be  obtained  by  mo^ 
tion  in  this  court,  if  its  rules  and  proceedings  are  adhered 
to;  but  if  parties  will  not  bring  themselves  within  those 
rules  in  time,  it  is  their  own  fauhs,  and  they  anuat  abide  the 
consequences  of  it. 

Let  the  rule  for  aetting  aaide  the  jtidgment  ift  ^lia  case 
»be  discharged. 

Preaent,  Grihxe,  Watieb,  Bat,  JoHNsoir  and  TreM^ 

TAKT. 
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JANUARY  TERM,  1803. 

THE  much  lamented  death  of  Judge  Rahsat,  hat>peii* 
ing  the  latter  end  of  the  year  1801,  the  Honourable  Joseph 
Brevard,  of  Camden^  was  elected  by  the  two  branches  of 
die  Legislaiure  in  hb  rocrni,  and  he  took  his  seat  on  th^ 
Bench,  as  one  of  the  Common  Law  Judges  of  this  ^atTi 
in  January^  1802* 


Duncan  M^Raa  against  Isaac  Smith* 


1802. 


MOTION  for  new  trial.  Poftwssioo  of 

This  was  an  action  of  trespass  to  try  the  title  to  a  lot  of  aode/V  miZ 

land  i4>  the  town  of  Camden,  before  Waties,  J.  in  which  IXwI.f'hi 

a  judgmeafe 
l^inst  him,  will  be  a  gpod  bar  9gain»t  a  ju()|;inent  creditor,  or  those  olaiming  ander  him,  who 
has  laid  by  that  time  without  renewing  his  judgment,  or  bringing  suit  against  suVh  possebsor. 
The  lien  which  a  judgment  gave  on  the  land,  is  lost  hy  the  sale  ot  delcudant  to  a  third 
person ;  and  a  quiet  ^OMCssioa  under  it  for  the  space  of  fi?e  ]^earf|  ban  any  aotion  for  ^e 
ffeooT^  of  it 
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M'flaa  there  was  a  verdict  for  the  defendant.  Plaintiff  moved  for 
Sn^'th.  ^  "^^  ^^^^  ^^  ^^^  ground  of  misdirection,  and  as  a  veidict 
against  law. 

The  case  was  as  follows  ;  Col.  Thomas  Lide^  in  his  life- 
time, to  wis  in  the  year  1786,  obtained  a  judgment  against 
Fielding  Woodroof^  then  an  inhabitant  in  Camden^  to  whom 
the  lot  in  question  belonged.  The  plaintiff,  Mr.  M^RaiZ^ 
who  had  administered  on  Col.  Lide*s  estate,  with  the  will 
annexed,  in  the  year  1797,  had  this  judgment  revived 
against  IVoodroof,  and  by  virtue  of  an  execution  this  lot  was 
sold  at  public  sale  by  the  sheriff  of  Camden  district,  at  which 
sale  the  plaintiff  was  the  purchaser,  and  in  support  of  his 
title,  he  produced  the  sheriff's  deed  for  the  lot,  and  diere 
rested  his  case* 

The  defendant.  Smithy  claimed  under  Caspar  SthtUt^  who 
had  purchased  from  Woodroof  in  the  year  1788  ;  and  he, 
Schutt^  and  the  defendant  Smith  under  him,  held  and  pos* 
sessed  the  premises  from  the  time  of  Schutt*s  purchase, 
down  to  the  time  of  the  commencement  of  the  present  ac- 
tion ;  so  that  the  question  between  the  parties  was,  who 
should  have  the  lot,  the  plaintiff  under  the  sheriff's  deed,  or 
the  <lefendant  by  virtue  of  his  possessor)^  right  ?  The  con- 
veyances (ram  Woodroof  to  Schntt^  and  from  Schutt  to 
Smithy  were  put  entirely  out  of  the  question.  The  de- 
fendant relied  entirely  on  the  statute  of  limitattons  for  his 
title. 

The  presiding  judge  who  tried  the  cause  at  Camden^  sta- 
ted, that  he  had  charged  the  jury  in  favour  of  the  defendant, 
and  told  them  that  judgments  as  well  as  executions  might 
be  barred  by  the  statute  of  limitations,  as  they  were  within 
the  mischiefs  intended  to  be  guarded  against  by  the  statute, 
although  not  particularly  mentioned  in  it ;  but  that  it  must 
be  understood  to  extend  only  to  jiosstssions  wader  bona  fide 
sales  ior  valuable  considerations,  where  there  is  no  fraud  or 
collusion  between  the  purchaser  and  defendant,  to  cheat  the 
judgment  creditor,  as  had  been  too  often  practised  in  many 
parts  of  the  state  ;  which,  however,  had  not  been  alleged  in 
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die  present  case.    The  jury,  agreeably  to  the  judge's  charge,      M<Bu 
fbfund  for  the  defendant.  Smith. 

This  case  was  argued  by  Mr.  Blanding  and  Mr.  Falconer^ 
for  tlie  plaintiff ;  and  by  Mr.  M'Crediej  for  dtlendant. 

In  support  of  the  motion  for  a  new  trial,  it  was  contended^ 
that  by  the  common  law,  judgments  bound  without  limita* 
tion  of  time,  and  that  every  subsequent  purchaser  from  the 
defendant  took  the  lands  subject  to  any  prior  judgment ;  that 
the  statute  of  limitations  was  in  derogation  oi  the  common 
law,  and  therefore  should  be  so  construed  as  not  to  affect 
common  law  rights,  unless  expressly  declared  in  the  statute ; 
that  there  were  no  words  in  the  statute  which  included 
judgments,  or  which  could  be  construed  to  impugn  in  the 
smallest  degree  their  binding  efficacy ;  that  the  judgment 
gave  a  lien  or  mortgage  on  the  land,  which  nothing  bdt  pay- 
ment could  remove,  and  there  was  nothing  in  the  statute  of 
limitations  which  took  away  or  ittipaired  this  lien* 

That  n  judgment  was  matter  of  record  which  was  of 
public  notoriety,  and  due  notice  to  all  the  world ;  therefore, 
^  defwdant  could  not  fdead  any  thing  like  surprise  ;  he 
must  have  purchased  with  his  eyes  open,  and  under  a  fuU 
knowledge  of  the  circumstance  of  the  lot  being  bound  by 
the  judgment.  It  was,  therefore,  his  own  fault  in  purcha*- 
sing  lands  which  he  knew  were  encumbered,  without  seeing 
the  encumbrance  removed. 

They  admitted,  that  if  the  plaintiff,  Mr.  M^'Raa^  had  not 
brought  ills  suit  within  five  years  after  he  got  the  sheriff's 
titles  for  the  lot,  he  would  have  been  barred,  because  the 
land  was  no  longer  bound  by  the  judgment ;  the  lien  had 
been  removed  by  the  sale,  and  the  estate  was  vested  in  the 
|»laintiff  by  operation  of  law,  and  his  suit  for  recovery  of  it 
IS  within  five  years,  the  time  allowed  by  law  for  bringing 
his  suit,  so  that  there  was  nothing  to  prevent  his  right  of 
action.' 


« 
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M^lUft  For  defendant,  against  the  new  tmU  it  waa  not  idenied^ 

SRiith.  that  judgments  bound  the  dtfendant's  property  without  Ut 
mitation  of  time,  as  long  as  the  fee  of  the  land  remained  in 
him,  but  the  moment  he  sold  and  conveyed  it  away  to  ano- 
ther, the  statute  oi  limitations  rame  into  operation  ;  not  to 
defeat  the  judgment  against  the  defendant,  but  to  protect 
the  bona  fide  purchaser  in  the  quiet  enjoyment  of  the  pro« 
petty  purchased,  and  five  years^  peaceable  possesaion  with« 
out  suit  gave  him  a  title  against  sdl  the  worid,  except  persona 
beyond  seas,  feme  coverts  and  infants,  and  it  was  upon  this 
ground  the  defendant  rested  his  title*  Schutt^  under  whods 
he  claimed,  purchased  in  1786,  and  he  held  two  years,  and 
sold  to  defendant,  who  has  possessed  ever  since^  so  that 
here  is  nine  years*  peaceable  possession  after  WowirooJ^^ 
sale,  which  is  four  years  more  than  the  act  of  limitation  rc^ 
quires.  Under  the  statute,  therefore,  the  defendant  is  uOf 
questionably  protected. 

1  hte  act  of  limitadons,  it  was  said,  made  a  great  dteracioii 
in  landed  estates  in  this  country,  and  in  many  instances  ol* 
tered  the  common  law  entirely.  The  law  of  descents  an4 
inheritances,  one  great  branch  of  the  common  law,  was  io 
oiany  instances  altered  by  the  operation  of  it,  as  five  yearg' 
quiet  possession  of  land  will  cut  off  the  descent  from  the  aa* 
cestor  to  the  heir  at  law,  and  prevent  him  from  inheriting* 
If,  then,  so  great  a  change  in  the  common  law  is  effected  knf 
Ae  operation  of  the  statute  of  lioMtations,  is  it  to  be  consi^ 
dered  as  strange  and  unreaaonable  that  it  should  ecpudly  afii 
feet  the  lien  on  land,  when  the  land  icsdf,  and  the  right  iff 
the  f-e,  is  changed  by  its  operation,  and  transferred  to  a 
peaceable  possessor  \  It  surely  is  not.  It  is  because  men 
sleep  upon  their  rights,  that  the  act  carries  it  away  from 
thrm.  Here  eleven  years  had  passed  away ^  aftet  this  judg^ 
ment  had  been  entered  up,  before  it  was  i%newed  by  an  ad^ 
ministrator  \  a  length  of  time  quite  longenou|^  to  presume 
the  judgment  had  been  paid  <jff  or  settled,  during  all  which 
time,  or  ntrsHy  so,  the  defendant  had  been  in  the  quiet  ett» 
joyment  of  the  premises,  and  had  made  many  valuable. 
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provements  upon  the  k>t,  ftnd  expended  large  sums  in  the  ttlUa 
construction  of  them.  It  would  therefore  be  extremely  un-  Smith. 
just,  thAt  the  plaintiff  should  run  away  with  the  fruits  of  so 
many  years  of  the  defendant's  labour.  The  counsel  then 
surged,  that  the  court  was  bound  to  give  a  favourable  con- 
struction to  the  act,  in  order  to  support  his  client's  right* 

The  Judges,  after  maturely  considering  this  case,  were 
unanimously  of  opinion,  upon  the  true  construction  of  the 
limitation  act,  that  the  motion  for  a  new  trial  should  be  re* 
fesed.  The  act  declares,  *'  that  any  person  or  persons  to 
■*•  whom  any  title  to  lands  shall  dtrsccnd  or  come,  who  do  not 
•*  prosecute  such  right  to  the  same  within  five  years  after 
"^  such  right  or  titk  accrued,  all  such  persons,  and  all  per* 
*^  sons  cfatming  under  them,  shall  be  for  ever  barred  from 
**  recovering  the  same.**  After  which  period  the  right  and 
title  of  the  occupant  is  compkcely  and  fuUy  established,  ex* 
tept  in  cases  where  Acre  are  feme  coverts^  infants,  or  per* 
sons  beyond  seas,  who  have  respectively  a  further  time  for 
bringing  such  actions  ;  but  there  were  none  of  those  excep- 
tions in  the  present  case* 

Lide^s  judgment  could  not  possibly  have  given  him  a 
higher  or  better  claim  to  the  lot  of  land  in  question,  than  an 
iA>so1ute  conve}  ance  from  Woodrt^of  would  have  given  him, 
yet  it  is  very  clear  that  if  fVoodroofh^id  made  him  such  con* 
veyance  in  1786^  and  another  to  Schutt  in  1788,  who  imme* 
diately  thereafter  entered,  and  Lidt  and  those  claiming  un- 
der htm  had  not  brought  their  action  against  Schutt  or  Smithy 
to  turn  them  out  of  possession,  within  five  years  after  their 
entry*  the  right  would  have  been  gone  tor  ever  ;  or,  in  other 
words,  the  act  would  have  been  a  perpetual  bar  to  it.  If 
Woodroof  had  never  conveyed  to  Schutt,  or  any  other  per- 
son, the  judgment  would  certainly  have  bound  the  land 
without  limitation  of  time  ;  but  as  he  had  conveyed  the  fee 
in  this  case  to  a  bona  fide  purchaser,  the  act  comes  in  aid  of 
.  such  purchaser,  and  secures  his  tide  after  five  years'  quiet 
possession* 
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llie  great  policy  of  this  act  is  to  quiet  possessors  in  their 
claims  to  lands  whicti  they  occupy,  and  therefore  such  pos- 
sessions  have  always  l^en  highly  favoured  in  tins  country^ 
not  only  on  account  of  the  improvements  which  may  have 
been  made  on  such  lands,  but  for  the  prevention  of  suits  and 
litigations ;  and  therefore  it  has  been  determined,  over  and 
over  again,  that  possessory  rights  are  good  against  grants 
under  the  seal  of  the  state,  and  again9t  absolute  conveyances 
for  valuable  consideration.  If  so,  then  judgments  and  ex- 
ecutions, which  are  only  inchoate  rights,  cannot  possibly 
have  a  higher  or  greater  validity  than  absolute  and  uncon- 
ditional ones.  Upon  this  ground  it  was  that  the  case  of 
See  ante,  p.  Choktt  and  Hart  was  determined,  after  solemn  argument, 
that  four  years'  possession  of  sundry  negroes,  sold  by  a  de-i 
fendant  some  years  after  a  Jieri  facias  had  been  lodged  in 
the  sheriff's  office  against  him,  should  secure  the  right  to 
the  bonajide  purchaser  and  possessor,  notwithstanding  the' 
lodging  of  the  execution,  wluch  had  not  been  renewed  for 
several  years* 

Rule  for  new  trial  discharged* 


All  the  judges  present,  viz.  GAimke,  WatibS|  Bat^ 
Johnson,  1  REiBVAirr  aod  Brbvard. 
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ToBN  Smee  aiminst  Meredith  Trige*  CoiwnMit, 

MOTION  for  new  trial. 

This  was  a  special  action  on  the  casc^  tried  at  Columbia^     ^  matter  lii 

not   aD8werBi« 

in  Richland  district,  for  the  value  of  three  hundred  bushels  bie  id  dama- 
of  corn,  which  was  butned  in  a  crib,  owing  to  the  mbconduct  unauthorized 
of  defendant's  negroes,  as  alleged.  negroes,     or 

1  he  case  was  briefly  as  follows :    Trice^  the  defendant,  ^^^^  ^^ 
had  hired  a  field,  which  had  been  planted  the  year  before  knowiedjje  or 

'  *•  J  approbation. 

with  com  by  the  plaintiff  Snee^  in  which  stood  a  crib  or     But  in  all 

^  ^  '  caMB  in     th« 

corn-house,  where  the  plaintiff  had  stored  hia  crop  of  com  way  of  trade, 
Che  preceding  year.  Early  in  the  month  of  it£zrcA,  while  the  empioYment, 
defendant  Trice  was  clearing  up  this  field  preparatory  for  ^fiJience  i! 
his  planting  his  ensuing  crop,  his  negroes,   who  were  en-  *'fi{j{i^*be*'2 

gaged  in  this  business,  made  a  fire  in  the  field,  as  is  usual  ^»»We  in  dam- 

....  »gc»    to  th« 

among  negrota ;  which,  it  is  likely,  was  at  no  great  distance  party  injured. 

from  this  comohouse*  The  moming,  it  appeared  in  evi- 
dence, was  still  and  quiet,  but  towards  the  middle  of  the 
day  the  wind  blew  up  fresh,  which  is  \^rj  common  at  that  ' 
season  of  the  year,  and  communicated  the  fire  to  some  light 
combustible  materials  about  this  building,  while  the  negroes 
were  at  work  in  a  distant  part  of  the  field,  and  very  sooa 
reached  the  building,  and  burnt  it  down,  and  the  com  in  it» 
Every  possible  exertion  was  made  by  the  brother  of  the  de* 
fendant,  who  happened  about  that  time  to  be  in  the  fields 
auid  the  negroes,  to  save  the  house  and  com,  but  to  no  pur- 
pose, as  the  progress  of  the  fire  had  been  too  great  before 
they  could  give  any  assistance  to  extinguish  it. 

This,  therefore,  was  a  suit  for  the  value  of  this  com,  be« 
tween  three  and  four  hundred  bushels,  upon  the  ground  that 
this  loss  was  occoi^ioned  by  the  negligence  or  misconduct  of 
defendant's  negroes* 

Mr.  Egany  for  the  plaintiff,  maintained,  that  a  mas- 
ter was  answerable  for  the  misconduct  and  negligence 
of  his  servants,  and  if  any  injury  arises  to  his  neigb> 

Vol.  n.  X  X 
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Mnee  bour  thereby^  he  is  answerable  in  damages.  That  a  mas* 
Triee.  ter  was  liable  for  the  acts  of  his  servants,  either  ex- 
pressly given,  or  impliedly  :  and  further,  that  if  a  servant 
by  his  negligence  does  any  damage  to  a  stranger,  the  mas- 
ter shall  answer  for  this  neglect.  1  BlacL  Com.  432*  And 
upon  the  same  principle,  it  is,  that  by  the  common  law,  if  a 

9 

servant  kept  his  master's  fire  so  negligently  that  his  neigU 
bourns  house  was  burned  down,  an  action  lay  against  the 
master.  1  Black.  Com.  431.  He  further  urged  in  bis  argu^ 
ment,  that  the  master's  permission  to  make  a  fire  in  this 
field,  was  «i  implied  command,  or  order  to  do  so  ;  and 
therefore  upon  that  ground  he  was  liable.  But  on  the 
ground  of  negligence,  he  said,  he  was  clearly  liable,  lluit 
the  negligence  in  this  case  was  gross  and  shameful ;  firsts 
m  makbg  a  fire  so  near  this  building,  where  there  were  a 
great  deal  of  lig^t  combustible  materials  ;  and  again,  in  not 
putting  it  out  (even  if  it  had  been  necessary  in  a  cold  morn- 
ing) when  the  sun  advanced  towards  the  meridian,  and 
when  they  were  going  to  a  distant  part  of  the  feU  to 
labour. 

Mr.  Starke^  for  defendant,  admitted,  that  whatever  a 
servant  does  by  the  command  of  the  master,  the  master  is 
Hable  for ;  or  even  in  cases  of  gross  negligence,  where  a 
trust  is  reposed  by  the  master  in  hia  servant,  he  bliaUe,  and 
may  be  made  to  answer  for  such  negligence. 

But  never  in  any  case,  where  he  gives  no  command 
either  express  or  implied,  or  where  no  such  trust  is  r^ 
posedf  or  where  the  negUgence  never  came  to  the  mas- 
ter's knowledge,  till  after  the  mjury  has  happened,  or 
where  an  accident  occasions  the  injury,  over  which  the 
master  could  have  had  no  controL  In  die  present  case, 
lie  said,  the  injury  was  occauoned  by  an  accident,  owing  to  a 
cause  which  neither  master  nor  servant  could  control ;  for 
sevei:al  witnesses  had  proved  in  the  course  of  the  cause,  that 
the  morning  was  still  and  quiet,  and  that  the  fire  which  the 
negroes  had  kindled  in  the  morning,  had  burnt  down  and 
WW  apparently  extinct ;  but  towards  the  middle  of  the  day. 


••    f  ♦ 
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when  the  wind  rose  up  freflh  and  strong,  it  blew  up  the 
slumbering  embers,  and  communicated  them  to  the  cofn  t^^.  ^ 
shocks  and  blades,  and  other  light  materials,  which  ought  to 
have  beoi  removed  iinom  about  the  house ;  and  these  com* 
aunicated  the  flames  to  the  building,  which  censumed  it  he- 
Core  any  assistance  couid  be  made  to  extinguidi  jthem  $  aad 
tf  it  had  not  been  for  the  high  winds,  no  accident  could  have 
Jiappeaed.  Besides,  he  observed,  it  was  well  known  to 
every  planter  in  CaroSna^  that  it  was  usual  and  customary^ 
and  had  been  so  from  time  immemorial,  for  negroes  to 
cany  fire  into  the  fields  with  them,  sometimes  Ux  warmth^ 
at  other  times  for  cooking  their  meals,  and  at  aU  times  for 
their  tobacco  pipes,  of  which  they  were  so  fond  that  nothing 
eould  keep  them  from  the  use  of  them  ;  and  he  would  he 
deemed  a  very  hard  and  cruel  master  indeed,  who  would 
attempt  to  deprive  them  of  the  use  of  this  article  so  essen* 
(ial  to  their  comfort.  He  said,  he  mentioned  these  circum^ 
Stances,  (trifling  as  they  might  at  first  appear,)  to  shew  that 
this  was  not  a  new  thing,  but  a  custom  which  pervaded 
Carolina  from  one  end  of  it  to  the  other ;  and  that  the  de* 
fendant  did  not  indulge  his  slaves  in  habits  that  were  new 
and  unusual,  or  which  differed  in  the  least  degree  from  the 
indulgences  allowed  by  every  slave-owner  in  the  country ; 
therefore,  negligence  or  want  of  usual  care,  could  not  in 
this  instance  be  imputed  to  the  owner ;  and  the  more  espe« 
cially,  as  he  was  not  present  in  the  field  when  they  went  to 
labour,  and  was  absent  from  home  all  the  fore  part  of  the 
day,  and  did  not  return  till  after  the  accident  happened* 

He  further  urged,  that  in  England^  where  this  doctrine 
between  master  Mid  servant  was  established^  as  laid  down 
tn  the  books,  the  servant  was  answerable  to  the  master  (in 
consequence  of  his  wages  or  hire)  for  his  neglects,  and  he 
might  be  compelled  to  niake  good  to  the  master  any  da* 
jnage  arising  from  his  misconduct.  But  in  Carolina^  where 
slavery  is  tolerated,  no  such  redress  could  be  had ;  and  to 
f  stablish  a  doctrine  in  the  extent  contended  for  on  behalf  of 
the  [daintiff,  would  place  every  master  in  Carolina  in  the 
power  of  his  slaves,  who  mi^t  by  their  misconduct  ruin 
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8iM»       him,  when  they  pleased  to  cQoibine   together   for   diat 


V. 


Trioe.       purpose* 


The  presiding  Jodge,  (Bat,)  in  charging  the  jury,  ob* 
•erved  to  them  that  there  appeared  to  be  a  wide  dii)(erenc» 
between  servants  in  Engltmd^  who  were  responsible  to  their 
masters,  and  the  negro  servants  in  CaroHna.  There  the  con-> 
sciousness  of  this  responsibility,  and  their  dread  of  the  con* 
sequences^  made  them  extremely  careful  and  cautious*. 
Here  the  slaves  had  nothing  to  pay  damages  with,  and  no 
suit  would  lay  against  one  for  any  civil  injury ;  dierefore  the 
common  law  doctrine  in  the  books  on  this  head,  as  weU  as 
in  almost  every  other  case,  in  which  this  class  of  people 
made  one  of  the  component  parts  of  the  matter  in  contro- 
versy, as  in  toris^  trespasses  and  negligences,  &c.  were  not, 
nor  could  they  possibly  be  applicable  to  cases  of  that  nature 
in  Carolina.  This  country  must,  from  necessity,  therefore, 
be  ever  g^ivemed  in  every  such  case  by  principles  adapted 
to  the  regulation  of  slaves,  who  were  unknown  in  Greai 
Britain. 

•  It  the  doctrine  laid  down  by  Mr.  Blackstone  in  the  extent 
in  which  he  has  placed  it,  was  to  prevail  in  this  countr} ,  to 
make  masters  liable  for  the  negligences  of  their  slaves,  it 
would  place  all  the  slave-owners  in  the  state  at  the  mercy 
of  their  numerous  slaves,  who  might  commit  what  tres* 
passes,  or  be  guilty  of  what  neglects  and  omissions  they 
thought  proper,  to  the  ruin  of  their'  masters. 

Xhe  policy  of  this  country  had,  however,  in  most  cases 
substituted  other  salutary  checks  where  slaves  commit  o& 
fences,  which  upon  experience  had  been  found  to  en* 
sure  as  great  a  degree  of  security  against  these  kind  of  of- 
fences, as  in  most  other  countries,  where  damages  in  civil 
suits  were  in  all  rases  resorted  to  for  redress  and  satisfac- 
tion, without  ruining  their  owners. 

He  then  mentioned  to  them,  that  there  wttt  many  cases, 
liowever,  where  masters  were  answerable  for  the  conduct 
of  their  nefirro  ser^  ants  $  as  in  aU  cases  wh^'re  negroes  are 
permitted  to  perform  any  public  duty,  or  to  carry  on  any 
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handicraft  trade  or  calUmg,  or  to.  perform  or  superintMtd  Sne* 
any .  other  kind  of  business  where  public  confidence  is  to  be  THce. 
reposed  :  as,  for  instance,  keepers  of  public  ferries*  If  ne- 
groes perform  their  duties  so  negligently  or  carelessly  that 
a  traveller's  horse  or  carriage  is  lost  or  iniured^  die  owners 
are  liable  ;  so  if  a  negro  blacksmith  prick  or  injure  a  horse 
m  shoeing,  the  master  is  liable  -,  so  also  of  a  negro  uylor 
who  spoils  dothes  or  embezzles '  cloth,  or  a  negro  miller 
who  takes  more  toll  than  die  law  allows,  &j.  In  all  those 
cases  the  master  is  liable  in  damages  for  the  misconduct  of 
his  slaves ;  but  in  no  case,  where  any  unauthoriaod  act  is 
done  by  a  slave  in  his  private  capacity,  without  the  know- 
ledge or  approbation  of  his  master.  That  in  the  present 
instance,  it  did  not  appear  that  this  injury  was  within  any 
one  of  the  rules  in  which  masters  were  responsible,  but 
that  it  was  attributable  to  an  accident,  rather  than  to  any 
other  cause  whatever. 

The  jury,  however,  contrary  to  the  opinion  of  the  pre- 
siding judge,  found  a  verdict  for  the  plaintiff  to  the  whole 
amount  of  the  value  of  the  com. 

A  new  trial  was  moved  for  on  the  grounds  that  thie 
verdict  was  agaiqst  law,  and  the  opinion  of  the  presi- 
ding  judge.  Upon  the  argument  of  this  motion,  all  the 
grounds  which  had  been  taken  on  both  sides  on  the  trial, 
were  again  taken  and  amplified,  but  no  new  ones  insisted 
on  by  either  par^. 

The  judges  after  considering  this  case  maturely,  were 
unanimously  of  opinion,  that  this  verdict  should  be  set 
aside,  and  a  new  trial  granted.  They  considered  this  as  a 
new  case,  and  one  involving  in  it  principles  of  very  serious 
import,  to  the  planters  and  all  other  slave-owners  in  Caro* 
Una.  They  observed,  that  the  rigid  doctrine  relating  to 
masters  and  servants  in  Enfiand^  where  masters  were  an* 
swerable  for  the  neglects  of  their  servants,  and  the  servants 
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T. 


Snee       ^^  again  answcraUe  to  their  masters,  was  by  no  means- 
appUcabk  to  the  locd  situation  and  drcumstances  dF  Carc^ 
Unoy  where  almost  the  whole  of  oar  servants  are  slaves. 
They  were  in  general  a  headstrong,  stubborn  race  of  people, 
who  had  a  volition  <A  their  own,  and  the  physical  power  of 
doing  great  injuries  to  neighbours  and  others,  without  the 
possibility  of  their  masters  having  any  control  over  them  ; 
especially  when  diey  happened  to  be  at  a  distance  from 
them ;  and  experience  had  taught  us  how  litde  diey  ad* 
kered  to  advice  and  direction  when  left  alone.     It  would, 
mdeed,  under  these  circumstances,  be  a  most  dangeroua 
thing,  to  make  their  masters  lisd>le  in  damages  for  the   ui^ 
authorized  acts  of  their  slaves,  to  the  extent  contended  for 
on  behalf  of  the  plaintiff.     Other  salutary  checks  have  been 
found,  by  experience,  more  efficacious  than  that  of  recover* 
iog  damages  from  masters*     But  in  the  present  case,  it 
does  not  appear  that  the  negroes  themselves  had  been  guilty 
of  any  intentional  act  to  injure  the  plaintiff  in  this  action ; 
they  had  only  conformed  to  the  common  and  usual  custom 
of  the  country,  in  carrying  fire  into  the  field  where  they 
were  going  to  labour  ;  and  it  is  a  very  doubtful  pcnnt,  whe- 
ther they  were  to  blame  or  not.    The  morning  was  still,  and 
the  fire  had  burnt  down,  but  towards  the  middle  of  the 
day,  the  wind  arose,  and  blew  up  the  sleeping  embers  which 
communicated  the  fire  to  the  building ;  this,  therefore,  had 
more  die  appearance  of  accident  than  negligence.     But  be 
that  as  it  may,  the  master,  Mr.  Triccy  knew  nothing  of  it ; 
he  was  from  home  and  did  not  even  hear  of  it  until  his 
return.   To  make  him  therefore  chargeable,  would  be  very 
rigorous  and  unjust. 

They  admitted  the  doctrine  of  responsibility  of  masters, 
for  the  acts  of  their  servants,  in  all  cases  in  the  way  of 
trade^  or  any  pubBc  employment;  or  where  any  infury  was 
occasioned  to  another,  1^  any  act  done  by  a  servant  in 
pursuance  of  his  mastcr^s  (Krections*  In  all  these  cases,  the 
master  is  liable  for  the  act  of  his  servsmt  in  damages  occa* 
sioned  by  the  misconduct  of  his  slave,  but  not  for  any  un« 
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I 
anthorized  or  catoal  act  ooanaitted  wUhotit  the  knowledge        8mt» 

or  approbation  of  the  master.  Triee. 

Rule  for  new  trial  made  absolute  without  costs* 

I 

t 

AU  the  Judges  present. 


William  H*  Gibbes  ajrcanst  William  B.  Mitcrsll*      CharieHM 

MOTION  for  new  trial.  Tom  tnd 

This  was  an  action  of  debt  on  bond;  tried  at  Colleton  are  not  d«* 

oountablt  tin* 

district,  before  Bat,  Justice.  der  our  di«- 

It  appeared  that  this  bond  had  been  given  for  die  pur«  only  mo^ 
chase  of  a  number  of  negroes,  and  that  the  defendant  had  ^l^^^l^'^^ 
given  a  mortgage  upon  them  to  secure  the  consideration  *^^  ^ 
money.  After  the  expiration  of  the  time  for  pa3rmeBt,  Jj^^*-  ^ 
the  money  being  uapmd,  the  plaindfT,  GiUeSj  went  to  the  •coounti  and 
plantation  of  the  defendant,  and  took  away  a  number  of  the  ten,  &e^t 
negroes  mentioned  in  the  mortgage,  and  sold  them  towards  defeDdant*  to 
satisfaction  of  his  debt ;  but  as  the  proceeds  did  not  pay  oflF  SSi^J^em 
his  debt,  he  went  on  for  the  balance  unpaid  upon  this  bond,  jjj"*  *^^^ 
To  this  acdoa  the  defendant  pleaded  a  very  large  dis-  <^*»e  on  ne- 
connt ;  1st.  For  entering  his  plantation,  and  fordbly  taking  lent  witnen- 
away  a  number  of  negroes;  2d«  For  conse^ential  da^  a^ear'^S!«t 
mages,  occasioned  by  the  loss  of  their  labour,  and  the  intendB^'to 
fiiiilure  of  the  crop ;  and,  6d.  For  money  had  and  received  ^^^  ^ 
to  defendant's  use,  arising  from  the  hire  and  labour  of  diose  '^^  part*  of 

...  •  ^  ^*  demand  at 

negroes  while  they  remained  in  his  possession,  and  for  are     leniiy 
other  damages  mentioned  in  the  discount.  ot^^w  the 

When  the  cause  was  called  in  the  order  of  the  docket  for  ^|^^  "^^ 
trial  of  issues,  the  defendant  produced  an  affidavit  to  post*  8^^  ^^^  ^^ 
pone  it ;  in  which  it  was  stated,  that  he  had  one  or  two  m^« 
terial  witnesses  absent,  who  had  been  subpoenaed  but  did 
not  attend,  and  without  whose  testimony  he  could  not 
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Gibbet       safely  proceed  to  trials  or  be  able  to  substantiate  the  articles 

>iitrh..n.      in  Ws  discount. 

Mr.  Ward^  for  plaintiff,  objected  to  this  affidavit^  as  he 
alL  ged  there  were  a  great  number  of  items  in  this  discount, 
which  in  their  nature  were  not  discountable  under  our  dis- 
count act ;  and  that  the  defendant  had  not  discriminated  ia 
his  affidavit,  which  of  the  items  he  meant  to  substantiate  by 
his  absent  witnesses ;  for  if  by  them  he  meant  to  prove 
trespass^  or  tort^  or  any  matrer  sounding  in  damages^  the 
cause  ought  not  to  be  postponed  on  that  account,  as  these 
did  not  come  within  the  purview  of  the  discount  law  ;  but 
if  he  meant  to  prove  money  had  and  received,  or  any  thing 
of  a  pecuniar)  nature,  it  did  come  under  it ;  that  unless  the 
defendant  would  discriminate  in  his  affidavit,  and  state  par- 
ticularly what  he  meant  to  prove,  he  was  not  entitled  to  a 
postponement. 

Mr.  Cheves^  for  defendant,  insisted  that  trespass  and  tort^ 
and  consequential  damages^  came  within  the  meaning  of  the 
apt,  as  well  as  money  or  any  other  pecuniary  transactions  ; 
and,  therefore,  the  defendant  was  under  no  obligation  to 
discriminate,  as  it  is  full  and  complete  to  the  commotHutent 
of  {x>8tponing  a  cause. 

But  the  presiding  Judge  (Bat)  was  of  opinion,  that  aU 
that  part  of  the  discount  iiied,  which  consisted  of  tortSy 
tri-spubses,  or  matters  sounding  in  damages,  were  all  inad* 
missible  under  the  discount  law,  although  money  had  and 
received  was  so  ;  and,  therefore,  unless  the  defendant  would 
discriminate,  and  point  out  what  parts  of  his  discount  he 
meant  to  support  by  his  absent  witnesses,  he  was  not  enti« 
tied  to  a  postponement  of  his  cause  ;  which  the  defendant 
refusing  to  do,  the  cause  was  ordered  on  to  a  jury,  who 
found  a  verdict  for  the  plaintiff. 

I'his,  therefore,  was  a  motion  for  a  new  trial,  on  the 
ground  that  the  judge  bad  mistaken  the  iaw)  in  refusing  to 
put  off  the  cause. 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1803.  3f3 

The  same  grounds  were  taken  for  the  defendant  on  this       Gibbei 
motion,  which  had  been  urged  for  him  at  Colkton*  MitchciL 

Mr*  Chevesj  and  Mr*  Gaillard^  argued,  that  all  matters 
and  things  in  right  of  the  defendant,  ought  to  be  set  off  and 
discounted  under  the  discount  act ;  that  it  was  so  broad  and 
comprehensive,  as  to  include  and  comprehend,  not:  only 
money  transactions,  but  also  every  other  right  which  a  de- 
fendant was  entided  to,  or  could  recover  in  an  action  or  suit 
at  law* 

Mr*  Ward^  and  Mr*  Simons^  contra,  contended,  that 
the  discount  must  mean  money,  or  something  springing  out 
of  the  contract,  where  there  were  reciprocal  covenants,  but 
could  never  be  construed  to  mean  torts,  trespasses  or  inju- 
ries, or  unascertained  damages,  which  were  in  their  nature 
the  subject  of  special  actions,  in  order  to  ascertain  the  quan- 
tum of  damages,  which  defendant  was  entided  to  ;  that  the 
words  of  the  act  were  sufEciently  explicit,  *^  all  accounts, 
^  reckonings,  debts,  matters,  and  things  in  defendant's  own 
•*  right  might  be  set  off?'*  These,  they  said,  must  mean  that 
all  matters  and  things  of  a  pecuniary  nature  in  numero^ 
might  be  set  off*  And  chief  justice  Ellsworth  had  given 
this  construction  to  the  act  in  the  federal  court.  And  that 
the  worcf  ^^  balance^'*  mentioned  in  the  act,  could  refer  to 
nothing  else  but  money,  because  this  was  the  sum  which 
the  act  says  the  jury  shall  give  their  verdict  for. 

If  this,  then,  is  the  true  construction  of  the  act,  the  de- 
fendant was  bound  to  discriminate  in  his  affidavit,  and 
shew  which  of  the  articles  in  his  discount  he  meant  to  prove 
by  his  absent  witnesses,  as  some  were  in  their  nature  dis- 
countable and  others  not ;  and  as  he  refused  to  do  so,  the 
judge  acted  regularly  and  legally  in  ordering  on  the  cause 
to  the  jury  ;  and  the  verdict  ought  to  stand  as  the  cause 
had  been  very  properly  ruled  on  to  trial* 

The  Court  was  of  opinion,  that  the  judge  in  the  circuit 
court  at  Colleton^  was  right  in  ordering  on  the  cause  to 
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Gabb«B  trial,  unless  the  defendant  had  discriminated  in  his  aflidavit, 
Miuiheii.  and  shewn  which  of  the  items  in  his  discount  he  meant  to 
substantiate  by  his  absent  witnesses*  That  the  discount 
law  never  meant,  that  torts,  trespasses,  or  any  unascertained 
damages  should  be  set  off«  That  it  contemplated  debts^ 
dues  and  demands,  of  a  pecuniary  nature,  or  something 
springing  out  of  a  contract  where  there  were  mutual  cove- 
nants which  depended  one  upon  the  other,  and  no  other 
kinds  of  discounts  had  ever  been  offered  or  allowed  of  in 
our  courts  of  justice  ;  otherwise,  a  variety  of  different  and 
very  opposite  kinds  of  actions,  or  issues,  might  be  blended 
together  in  the  form  of  a  discount,  as  slander,  assault,  tres- 
pass to  freehold,  and  other  cases  sounding  in  damages  only, 
which  might  perplex  and  harass  courts  and  juries  exceed^ 
ingly,  imless  a  proper  line  of  discrimination  was  drawn. 
That  the  decision  made  in  the  federal  court  by  the  chief 
justice  of  the  United  States^  was  a  wise  and  legal  decbion* 
That  nothing  could  be  discounted  but  money  matters,  and 
ihe  term  ^  balanc^^  made  use  of  in  the  act,  was  a  strong 
corroborating  proof  of  it,  as  that  was  the  sum  the  jury  was 
to  find  for  Ae  plaintiff;  but  the  act  goes  still  further,  and 
says,  that  if  the  balance  should  be  in  favour  of  the  defend- 
ant, then  judgment  shall  be  given  for  such  sum  as  may  be 
due  to  die  defendant ;  which  is  a  further  proof  of  the  inteo* 
tions  of  the  legislature,  that  money  transactions  only  were 
alluded  to  in  the  act.  ^ 

But  as  the  practice  on  this  point  had  never  been  before 
setded,  and  as  there  was  in  this  discount  a  charge  for  mo* 
ney  had  and  received,  which  came  within  the  purview  of 
die  act,  they  thought  it  best  in  this  case  to  allow  a  new  trial^ 
lest  the  defendant  should  be  deprived  of  an  opportuni^  of 
substantiadng  that  part  of  his  discount,  which  might  work 
(if  it  was  just)  a  manifest  injustice  to  binu 

Rule  for  new  trial  made  absolute* 

Present,  Waties^  Bay,  Johnson,  Tresevant   and 

BaEYARD. 
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The  State  against  Richarp  Gilbert.  Columbia, 

UPON  an  indictment  for  a  forcible  entry  and  detainer*  An  indict* 
Verdict  guilty*     Motion  for  a  new  triaL  upon  a  fom- 

The  defendant  had  been  indicted  for  a  forcible  entry  and  against  adiLd 
detainer  of  lands  belonging  to  the  honourable  Judge  Grimie^  mMdet  hlm^ 
in  Union  district.  Upon  the  trial  of  this  cause,  it  appeared,  ^^  °"  **°4r 
that  Thomas  Brandon^  the  father-in-law  of  the  defendant,  ter  judgment 
had  been  indicted  for  a  forcible  entry  on  the  same  lands  at  mer  intruder. 
Pincineyvilk^  when  Union  county  formed  a  part  of  the  for*  ^ff  who\  hi 
mer  district  of  Pincknty^  some  years  previous  to  this  trial ;  SlT^^lSt  ef 
and  when  called  upon  to  answer,  pleaded  ffuilty  to  the  restitution, 

^  *^  o       /  may  turn  Win 

indictment,  and  judgment  was  entered  up  against  him  ac-  out  of  pomet- 
cording^y. 

Some  time  after,  however,  by  some  contrivance  between 
him  and  his  son-in-law  Gilbert,  the  present  4efendant,  the 
latter  was  put  into  possession,  or  took  possession  of  this 
land  before  any  writ  of  restitution  had  issued  at  the  suit  of 
Judge  Grimie.  Indeed,  from  Brandon^s  pleading  guilty  to 
the  indictment,  which  acknowledged  the  legal  possession  to 
have  been  in  Judge  Grimie  before  he  entered,  no  writ  wa^ 
actually  afterwards  taken  out  against  Brandon*  But  upon 
Gilberfs  entry,  a  writ  was  issued  upon  that  judgment ;  and 
the  former  sheriff  of  Pinckney  district  was  obliged  to  raise 
the  posse  eomitatus,  as  Gilbert  and  his  wife,  who  were  sup- 
ported by  Brandon  and  his  adherents,  resisted  the  sheriif  in 
getting  possession* 

The  sheriff,  however,  at  length  turned  defendant  and  his 
wife  out,  and  gave  the  peaceable  and  quiet  possession,  of  the 
house  on  the  premises  to  one  Absalom  BobOy  the  overseer 
or  agent  of  Judge  Grimke,  who  nailed  up  the  doors  and  win> 
dows  of  the  house,  after  which  he  returned  home. 

The  next  day,  Gilbert  and  his  wife  returned,  and  opened 

the  doors  and  windows  of  the  house  and  entered  again,  anc} 

/  Gilbert  declared  that  he  would  keep  possession  against  aQ 
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The  Sute     the  world.     This  indictment,  therefore,  was  for  this  second 
Gilbert.      c'^'ry  and  detainer  by  Gilbert. 

Mr.  Notf^  on  the  part  of  the  defendant,  urged,  that  the 
writ  of  possession  had  issued  against  Thomas  Brandon^  who 
had  confessed  the  unlawful  entry.  That  Brandon  had  re- 
linquished the  possession,  therefore  the  writ  was  a  dead 
letter  as  to  him ;  he  was  not  to  be  found  on  the  land. 
And  he  was  not  answerable  for  the  conduct  of  Gilbert  the 
defendant,  who  might  have  a  good  title  to  the  premises  in 
question  ;  and  he  ought  to  have  his  title  tried  before  he 
could  be  dispossessed.  That  by  turning  him  out,  in  this 
short  handed  way,  he  might  be  deprived  of  his  possessory 
right,  which  might  in  time  ripen  into  a  good  and  legal  title. 
He  went  peaceably  into  possession,  and  therefore  ought  to 
be  evicted  by  suit  at  law,  for  trying  title  before  he  was 
turned  out  again. 

Mr.  Solicitor  Thompson  contended,  that  this  was  a  mere 
contrivance  or  combination  between  Bratidon  and  his  son- 
in-law  Gilbert,  to  harass  and  oppress  Judge  Grimke^  who 
had  bought  this  land  at  sheriff's  sale,  and  had  been  in 
peaceable  possession  for  some  years  before  Brandon  en- 
tered. That  Brandon  had  turned  out  a  Mr.  Simons^  a  te- 
nant of  Judge  Grimke^s^  before  he  took  possession  ;  but  af- 
terwards, he  was  so  sensible  of  his  misconduct,  that  he 
pleaded  guilty  to  an  indictment  against  him ;  upon  which 
judgment  had  been  entered  up,  and  a  writ  of  restitution  had 
issued*  When  the  sheriff,  colonel  Bratton^  went  to  the 
premises  to  give  possession  to  Judge  Grimi^s  agent,  he 
found  the  defendant  Gilbert  in  possession,  who,  together 
with  his  wife,  supported  by  their  adherents,  resisted  the 
sheriff  to  such  a  degree,  that  he  was  obliged  to  raise  the 
posse  comitatus;  and  before  he  could  get  possession,  was  ob- 
liged to  pull  down  part  of  the  house ;  and  had  nearly  lost 
his  life,  by  a  lunge  from  the  defendant's  wife,  after  he  had 
entered  the  house,  by  a  bayonet  at  the  end  of  a  pike  staff, 
which  in  all  probability  would  have  killed  him,  had  not  his| 
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eye  caught  the  weapon  while  she  was  in  the  act  of  making  The  sute 
this  lunge,  which  enabled  him  to  parry  -it  off.  These  cir-  Gilbert, 
cumstances,  he  said,  he  only  mentioned  to  shew  the  violence 
of  the  parties,  and  how  little  they  deserved  the  countenance 
and  support  of  a  court  of  jusdce.  That  upon  the  whole, 
the  conduct  of  the  defendant  was  outrageous  to  the  last 
degree*  But  what  made  it  still  more  so,  was  the  defend- 
ant's entering  again  the  next  day,  and  breaking  open  the 
doors  and  windows  of  the  house,  after  the  sheriff  of  the  dis« 
trict  had  turned  him  out  and  given  quiet  possession  of  the 
premises  to  Judge  Grimke^s  agent.  That  this  conduct  was 
not  only  an  open  and  flagrant  violation  of  the  laws  of  the 
country,  but  would,  if  permitted  to  go  unpunished,  defeat 
this  peaceable  and  quiet  remedy  of  getting  possession  of 
lands,  which  had  been  forcibly  entered  on  and  detained  by 
turbulent  and  violent  men,  in  open  defiance  of  all  law  and 
justice.  And  the  kind  of  trick  practised,  if  countenanced, 
would  (independent  of  the  violence  offered  on  this  occasion) 
entirely  defeat  the  remedy ;  for  it  would  only  be  for  one 
intruder,  after  a  writ  of  possession  was  issued,  to  abandon, 
and  put  in  a  stranger  or  third  person,  and  then  that  stranger 
another,  and^  so  on,  till  there  woulc](  be  no  end  to  these 
kind  of  practices  and  subterfuges,  which  would  prove  sub* 
versive  of  this  salutary  remedy,  in  open  defiance  of  the  au- 
thority of  the  courts  of  justice* 

The  presiding  Judge,  (Bat,)  in  his  charge  to  the  jury, 
mentioned,  that  this  was  the  quiet  and  peaceable  remedy 
which  the  law  had  wisely  devised,  to  put  men  into  the 
quiet  and  peaceable  possession  of  lands,  from  which  they 
had  been  driven  and  expelled,  by  high  handed,  violent  smd 
turbulent  men,  who  did  not  choose  to  submit  themselves  to 
the  rules  of  law,  but  rather  chose  to  depend  upon  the  strong 
arm  of  power  and  violence  to  support  their  rights.  That 
perhaps  a  wiser  and  better  remedy  was  never  devised  by 
men  in  civil  society  than  the  one  now  pursued,  as  it  went 
to  check  broils  and  bloodshed,  by  arraying  the  power  of  the 
country  against  a  bold,-  daring  intruder,  instead  of  leaving 
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Tlie.Stttte  the  quiet  poMessor,  or  injured  man,  to  the  necessity  of 
GObert  taking  justice  by  his  own  arm.  That  it  was  a  well  known 
maxim  of  iaw,  that  no  man  could  recover  lands  but  by  the 
strength  of  his  own  tide  ;  it  did  not  depend  upon  the 
weakness  of  his  adYersary's.  It  was  weQ  known  also,  that 
in  this  country,  fi^e  years'  quiet  possession  of  hnds,  not  only 
cured  defective  tides,  but  gave  a  man  a  title  to  lands  who 
had  no  other  claim  but  possession.  Possession,  therefore, 
was  a  matter  of  vast  importanee  to  the  citizens  of  this 
country. 

The  kind  of  injury,  therefore,  which  had  been  committed 
by  Brandon  originally  in  this  case,  was  one  of  the  highest 
which  could  be  offered  to  the  rights  of  landed  property  ;  as 
it  had  entirely  changed  the  position  of  the  panics,  and  would 
have  made  Judge  Grtmke  the  plaintiff  in  any  action  to  try 
the  title  to  the  land  in  question  ;  instead  of  Brandon  being 
plaintiff,  which  would  have  been  permitting  him  to  have 
carved  out  for  himself  a  presumptive  title,  by  his  own  vio« 
lent  act,  which  the  law  abhoni.  This  remedy,  was,  there, 
fore,  calculated  to  place  the  parties  in  their  original  situation, 
and  to  leave  them  to  their  mutual  remedies  at  law  without 
force  or  violence.  That  the  conduct  of  Brandon  in  con- 
federating with  Gilbert^  aod  that  of  Gilbert  in  being  con* 
cemed  in  the  execution  of  the  plan  concerted  by  Brandon^ 
in  entering  into  this  land  after  the  judgment  against  Bran^ 
don^  was  extremely  reprehensible  and  illegal.  For  if  it 
were  once  permitted  for  a  defendant  against  whom  there 
was  a  judgment,  on  a  forcible  entry  and  detainer,  to  put  in 
a  third  person,  or  for  a  third  person  to  enter  afterwards, 
with  a  view  of  again  putdng  a  plaintiff's  title  to  the  rack,  such 
third  person  might  again  in  his  turn,  after  judgment  against 
him,  put  another  into  possession,  or  permit  him  to  enter  ; 
so  that  there  might  be  prosecutions  without  end,  and  the 
object  of  regaining  possession  by  the  plaintiff,  would  be  as 
far  off,  as  at  the  commencement  of  his  first  remedy,  to  re- 
gain his  possession,  to  the  utter  subversion  of  all  justice. 

That  the  sheriff  who  had  the  writ  of  restitution,  was  well 
warranted  in  law,  in  turning  out  Gilbert  or  any  other  person 
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whom  he  found  in  possession  of  the  premises,  as  the  ezi«     The  Stete 
gency  of  the  writ  commanded  him  to  do  ;  and  Giiberfs  en«      Gilbert' 
tering  again  the  next  day. after  Judge  GritnJt^s  agent  had 
obtained  possession,  was  a  high  m'lsdemeanor ;  with  the 
additional  aggravation,  that  it  was  done  in  open  defiance  of 
law,  and  the  supreme  authority  of  the  country. 

The  jury  without  hesitation  finnid  the  defendant  guilty ; 
and  on  the  last  day  of  the  circuit  court,  when  defendant  was 
called  upon  to  receive  the  sentence  of  the  court,  his  counsel 
gave  notice  of  a  motion  for  a  new  trial  at  the  next  constito* 
tional  court  of  appeals  at  CohanUa^  on  the  ground  of  misdi- 
recuon. 

In  support  of  the  motion  for  a  new  trial,  Mr«  Nott  took 
the  same  grounds  which  he  urged  on  the  trial  at  Umatif 
when  the  court  after  hearing  the  arguments  for  the  motion, 
thought  it  unnecessary,  to  hear  counsel  against  it,  and  were 
unanimously  of  opinion,  that  the  rule  should  be  discharged, 
as  they  concurred  with  the  presiding  judge  on  the  trial  in 
his  construction  of  the  law  on  this  subject* 

The  defendant  was  then  fined,  and  ordered  to  give  secu- 
rities for  his  good  behaviour,  but  he  absconded  and  soon 
after  left  the  state. 

Present,  Waties,  Bat,    Johvson,  TRssEVAirr   ismd 

Brevard. 
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Columbia,  ThE  StAT£  OgoinSt  JOHN  DawsON* 

1802. 

A  negro  deal-  UPON  an  indictment  for  tradbg  with  a  negro,  without 
dfrk^^of  ^t  ^  ticket  from  his  master  or  person  in  whose  charge  lie  was, 
Sithou?'**''a  ^^^^^Tf  to  the  act  of  the  legislature  in  such  case  provided.  | 

ticket    from  Verdict,  guilty*     Motion  for  new  trial.  I 

bis  master  or  o        ^  ^  I 

owner,  &e.  is  On  the  trial  of  this  case  at  Georgetown^  it  appeared  that 
to  charge  such  the  defendant  kept  a  small  retail  store  in  the  neighbourhood, 
an  mdSme^  and  that  the  prosecutor's  negro  had  been  seen  carrying  corn 
So^edge^'Sr.to  this  store,  and  Mivermg  it  to  a  deri,  who  had  the  care  of 
?''  5!;V7"  the  store. 

biauKhthome 
to  Eim,  or 
some  genend 

order  proved  The  Attorney -Gtncrtd  then  contended,  that  the  evi- 
pMe;  Uioogh  dence  had  brought  the  defendant  clearly  within  the-  mean- 
leinl^'chilS-  ^°S  of  the  act,  which  declares,  "  that  if  any  shopkeeper, 
able.  (i  trader,  or  other  person,  sludl  at  any  dme  after  the  passing 

^'  of  the  act,  by  himself  or  any  other  person^  directly  or  in« 
^^  direcdy,  buy  or  purchase  from  any  slave  in  this  state  any 
^^  com,  rice,  pease,  or  other  grain,  bacon,  flour,  tobacco, 
*^  cotton,  indigO)  bfades,  or  any  other  article  whatsoever,  or 
^^  shall  deal,  trade  or  traffic  widi  any  slave  whatever,  not 
*^  having  a  ticket  or  permit  so  to  deal,  trade  or  traffic,  or  to 
**  sell  any  such  article,  from  the  master  or  owner  of  such 
^^  slave,  or  such  other  person  as  may  have  the  care  and 
'^  management  of  such  slave,  every  such  person,  shopkeeper 
^  and  trader  shall,  for  every  such  offence,  forfeit  a  sum  not 
^^  exceeding  two  hundred  dollars,  to  be  recovered  by  bill, 
^^  plaint  or  indictment,  one  half  to  the  informer,  and  the 
^  other  moiety  to  the  state,  in  any  court  of  competent  ju- 
^^  risdiction  in  the  same."  « 

The  Attomey^General  then  argued,  that  although  the  evi- 
dence had  not  proved  that  the  defendant  himself  had  re- 
ceived the  com,  yet  it  was  delivered  to  his  clerk  or  store- 
keeper, who  was  the  defendant's  agent,  and  therefore  it  was 
presumable  he  had  the  defendant's  orders  for  it,  and  conse- 
quendy  that  he  was  chargeable  under  this  indictment. 
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For  the  defendant,  it  was  urged,  that  he  was  not  present  The  State 
when  this  com  was  delivered  to  the  clerk  ;  on  the  contrary, 
that  he  was  from  home  at  the  time,  nor  was  it  proved  that 
he  had  ever  given  orders  or  directions  to  his  clerk  to  deal  or 
traffic  with  the  prosecutor's  negro,  or  any  other  negro  what- 
ever ;  and,  therefore,  for  aught  that  appeared  on  thb  trial^ 
he  might  be  as  innocent  of  the  charge  as  any  man  on  the 
•jury. 

The  presiding  judge  (Waties)  told  the  jury,  that  he 
thought  the  evidence  not  sufficiently  strong  to  convict  the 
defendant,  without  some  knowledge  of  the  fact  had  been 
brought  home  to  him,  or  some  general  order  or  direction  hadi 
been  proved  to  have  been  given  to  his  clerk  for  that  pur« 
pose. 

The  jury,  however,  found  him  guilty  of  the  offence ;  and 
this  was  a  motion  for  a  new  trial,  as  a  conviction  without 
evidence,  as  well  as  against  the  charge  and  direction  of  th» 
judge. 

Ftr  Curiam.  There  ought  to  be  a  new  trial  in  this  case, 
as  there  is  no  knowledge  of  this  fact  brought  home  to  the 
defendant,  nor  any  general  directions  proved  against  him  ; 
and  although  the  prosecution  might  be  maintained  against 
the  derk.  who  received  the  corn,  yet  there  is  no  proof  to 
charge  the  defendant,  as  was  very  properly  laid  down  by  the* 
presiding  judge  on  the  tnal. 

Rule  for  new  trial  m%.de  absolute. 
All  the  Judges  present. 


Vol.  IL  z  s 
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CoJumNa,  Lamb  a^oinst  Hart. 

Mechanics'       CASE  from  Camden*     Motion  to  set  aside  a  nonsuit., 
men's   books       This  action  was  assumpsit  for  work  and  labour,  &c.     In 
dencetopmre  Order  to  Substantiate  the  demand  of  the  plaintiiF,  who  was  a 
I'^r'hhouiTbe  mechanic,  he  offered  his  book  of  original  entries  in  cvi- 
put  upon  the  dence,  and  there  being  no  other  proof,  he  relied  on  those 

same    footing  . 

as  the  books  entries  as  sufficient  proof  of  his  demand.  The  defendant's 
ers»>o.  counsel  objected  to  the  plaintiff's  book  of  entries,  inasmuch 

as  the  plaintiff  was  not  a  shopkeeper  or  merchant ;  that  the 
act  allowing  even  merchants'  and  shopkeepers'  books  as  evi* 
dence  was  in  derogation  of  the  common  law,  and  therefore 
ought  to  be  strictly  construed,  and  the  principle  should  not 
be  carried  beyond  the  letter  of  the  law. 

The  presiding  judge  (Grimke)  was  of  this  opinion  alsO) 
and  ordered  the  plaintiff  to  l^  nonsuited. 

This  was  a  motion  to  set  aside  this  nonsuit,  and  to  have 
the  cause  reinstated  on  the  docket  for  trial  at  the  next  cir- 
cuit court  at  Camden*  When,  after  hearing  counsel,  it  was 
determined  by  the  court,  that  as  it  had  been  the  practice  du- 
ring a  long  course  of  years  past  for  the  courts  of  justice  in 
this  state,  under  the  equitable  construction  of  the  act,  to 
put  mechanics  and  all  kinds  of  tradesmen  on  the  same  foot* 
Th«    same  ing  as  shopkeepers,  and  to  admit  their  books  of  entries  as 

pomt  was  de-        .  _  i  i.  ,  i  •    i    • 

ternuned^  in  evidence  to  prove  accounts,  they  did  not  think  it  proper  to 
Siadev.Teoi^  alter  the  rules  of  evidence,  whicU  had  been  so  long  esta- 
CVmrfeffon/''  hlished,  but  considered  it,  from  long  use,  as  part  of  the  law 
ante.p.i7i    of  the  land. 

It  was  therefore  ordered,  that  the  nonsuit  should  be  set 
aside,  and  that  the  cause  should  be  again  placed  on  the 
docket  for  trial  at  the  next  court  at  Camden. 


All  the  judges  present. 


• 
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Blacklock  &  Bower  against  Thomas  Stewart  et  aU      Charleston 

.  IHitrlct, 1902. 

CASE  on  a  policy  of  insurance.  Verdict  for  plainttffs.  if  a  siup^r 
Motion  for  a  new  trial.  ^^^^  ^  ^; 

This  was  an  action  on  a  policy  of  insurance  on  the  brig  JdmiraUy^'*t- 
Susannah  and  cargo,  on  a  voyage  from  the  port  of  Charks^  browi  on  one 
ton  to  Cadiz.     The  vessel  proceeded  on  her  voyage  till  she  k>p  being  enc- 

r  I  •       •  my  8   prriper- 

was  near  the  place  of  her  destination,  when  she  was  boarded  ty,)  and  con- 
b}'  an  English  privateer  called  La  Mouche^  and  sent  into  other  groand^ 
Lisbon*  The  brig's  papers  and  documents  were  afterwards  bioofelidOthit 
sent  to  Gibraltar^  where  she  was  libelled  and  condemned  as  "  »"«b  uncer- 

taintyandftxn* 

a  prize  to  the  captors,  on  the  ground  that  the  captain  of  the  biguity  ••  will 

brig  had  attempted  to  enter  the  port  of  Cadiz  after  due  no-  ground      for 

tice  that  the  port  was  blockaded  by  a  squadron  of  the  British  fore^^^  'de- 
ll-.^* ci^ee,  and  to 
"*^^^*                                                                                                                        Buffer  the  {lar. 

The  jury,  after  a  full  investigation  of  this  cause,  under  evidence*  "<S 
the  direction  of  the  presiding  judge,  T  Johnson,)  who  tried  ^ij  *"^^'ii 
the  cause,  found  a  verdict  for  the  plaintiffs.  «ree  is  concin* 

And  this  was  a  motion  for  a  new  trial,  on  the  ground,  re^xamiDahie 
first,  that  the  judge  who  tried  the  cause  had  misconceived  ty'^nn^the  fi^oe 
the  law  of  blockades,  and  had  misdirected  the  jury  on  that  ^^  **"*" 
head  ;  and,  secondly,  that  he  permitted  evidence  to  go  to 
the  jury  which  went  to  impugn  or  contradict  the  decree  of 
the  vice-admiralty  court  at  Gibraltar* 

Mr.  Desaussure  and  Mr.  Ward^  on  the  part  of  the  under- 
writers, in  support  of  the  first  ground,  contended,  that  the 
right  of  blockade  was  secured  to  every  nation  in  time  of 
war  by  the  jus  gentium.  All  states,  both  ancient  and  mo- 
dem, had  at  all  times  both  claimed  and  exercised  this  right 
of  preventing  neutrals  from  entering  into  a  city  or  town  be- 
sieged, either  by  land  or  water,  or  to  carry  any  thing  to  the 
besieged  without  the  permission  of  the  besiegers.  Vattel^ 
b.  3.  c.  7*  s.  \X7.  Rob*  Adnu  Cases^  154.  By  the  18th 
article  of  the  treaty  with  Great  Britain,  the  rigour  of  the 
law  of  nations  is  relaxed  with  America^  so  that  if  an 
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BiacUoek  b  American  vessel  should  attempt  to  enter  a  port  blockaded, 
^^'       besieged  or  invested,  not  knowing  of  such  blockade,  sucli 

\^^!!l^^'  vessel  shall  be  warned  and  turned  away  without  detention^ 
unless  after  such  notice  she  should  attempt  to  enter  again. 
That  in  the  present  case,  it  was  alleged  and  stated  in  the 
pleadings,  that  the  brig  Susannah  did  approach  the  port  of 
Cadiz  in  Spain^  while  a  British  squadron  of  ships  was  blocks 
9ding  that  port„in  order  to  prevent  supplies  going  in  to  the 
enemies  of  Great  Britain  ;  and  that  she  had  been  duly  warn- 
ed thereof,  agreeably  to  the  terms  of  the  said  treaty ;  but 
that  in  defiance  of  such  warning,  she  did  again  attempt  to 
enter  the  said  port  a  second  time,  when  she  was  captured  as 
a  lawiul  prize  and  condemnedf 

Upon  the  second  ground,  they  urged,  that  the  decrees  or 
sentences  of  foreign  courts  of  admiralty  were  not  to  be  con- 
tradicted, but  were  conclusive  and  binding  on  all  the  world  ; 
and  unless  they  were  so,  it  would  render  the  property  of  all 
the  captures  in  the  world  fluctuating  and  uncertain.  It  is« 
therefore,  a  well  established  rule  of  national  law,  that  these 
sentences  were  conclusive  and  binding  on  all  persons  inte- 
rested or  concerned.  Dovg,  554.  Park^  356.  359.  The  ad- 
mission of  any  evidence,  therefore,  in  any  degree  to  call  iq 
question,  or  render  invalid  such  a  decree,  was  against  the 
general  and  well  established  rule  of  the  law  of  nations. 

That  on  this  trial,  such  evidence  had  been  permitted  to 
go  to  the  jury,  which  in  effect  rendered  this  condemnation 
nugatory  ;  on  both  these  grounds,  therefore,  they  contended, 
that  the  court  ought  to  order  a  new  trial. 

The  Attorney-General^  and  IVf  r.  Parker^  in  reply,  ad- 
mitted the  doctrine  and  law  of  blockades  as  laid  down  by 
Vattel^  and  other  writers  on  the  law  of  nations  quoted  by 
the  opposite  party.  They  also  admitted  the  conclusive  na- 
ture of  decrees  and  sentences  in  foreign  courts  of  admi- 
ralty,  as  being  binding  on  all  parties  interested,  except  in 
cases  where  there  is  mch  obscurity  or  ambiguiiy  in  the  pro^ 
ceedtngs^  as  to  render  it  doubtful  or  uncertain^  on  what 
ground  such  decree  is  founded.  Park^  366,    In  all  such 
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cases,  they  said,  the  decrees  of  foreign  courts  were  open  on  BbcUoek  u 

Bovcr 

▼. 
Stewart  et  r1. 


both  sides  of  the  question,  and  the  parties  were  at  liberty  ^^'^ 


tf>  fp  into  the  examination  of  witnesses,  to  see  how  far 
such  decisions  were  in  confonpity  to  the  law  of  nations,  or 
not? 

In  this  case,  they  urg^ed,  that  the  libel  and  decree  were  at 
variance  with  each  other,  as  would  appear  by  an  examination 
Qf  them,  a  copy  of  which  had  beep  duly  certified  from  the 
▼ice-admiralty  court  at  Gibraltar.  That  the  libel  appeared 
«D  charge  the  brig  and  cargo  to  belong  to  the  enemies  of 
Great  Britain^  and  therefore  liable  to  seizure  and  condem- 
nation ;  and  the  decretal  part  of  the  proceedings,  was  for 
attempting  to  enter  a  blockaded port^  after  being  duly  warned 
of  a  blockade  by  a  British  squadron  of  ships  ;  and  con- 
cluded w^th  condemning  her  as  a  lawful  prize  to  the  priva^ 
teer  ;  so  diat  here  is  such  a  manifest  c^ontradiction  upon  the 
face  of  the  proceedings,  such  ambiguity  and  uncertainty, 
that  no  man  could  tell  upon  which  ground  she  really  was 
condemned^  nor  to  whom  she  belonged  as  lawful  prize*  The 
point  put  in  issue  by  the  libel,  was  enemy* s  property  or  not  ? 
But  the  condemnation  was  for  attempting  to  enter  a  block- 
qded  port^  which  was  not  put  in  issue  ;  and  the  final  sen- 
tence was,  that  she  was  condemned  as  a  prize  to  the  priva- 
teer and  not  to  the  blockading  squadron^  which  is  a  glaring 
inconsistency  in  itself.  It  was  admitted,  that  if  the  brig 
and  cargo  had  been  libelled  and  condemned  for  a  breach  of 
blockade  as  a  prize  to  the  blockading  squadron,  .or  if  she 
had  been  libelled  as  enemy's  property  generally,  to  the  pri- 
vateer, that  in  either  of  these  cases,  the  condemnation 
would  have  been  conclusive,  but  from  aught  that  appears  on 
these  proceedings,  no  man  can  tell,  with  any  kind  of  cer? 
lainty,  on  what  ground  she  really  was  condemned  ;  for  it 
is  evident  she  was  libelled  on  one  gipound,  and  condemned  on 
another ;  and  this  creates  such  an  ambiguity  or  obscurity, 
as  leaves  an  opening  for  the  parties  on  both  sides,  to  go  injio 
evidence  to  support  or  defend  themselves  against  the  alle- 
gations  contained  in  the  libel*  The  law  is  clear,  that  if  the 
sentence  of  a  court  of  adniindt|r  proceeds  upon  matter  not 
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BlfteUoek  fc  put  in  issue  before  the  court,   it  may  be  opened,  and  evi* 

Bower 


Stewart  et  al. 


dence  admitted  on  behalf  of  the  parties.  Park^  353*  366* 
It  was  upon  this  ground,  therefore,  that  the  presiding 
Judge  opened  this  decree  and  permitted  the  parties  to  go 
into  evidence  ;  when  it  appeared,  from  copies  of  the  depo- 
sitions taken  in  the  case,  and  from  other  unquestionable 
testimony,  that  the  port  of  Cadiz  had  been  some  time  beiore 
blockaded  by  a  squadron  of  BriVsh  ships,  but  the  fleet  had 
been  blown  off,  or  for  some  reason  or  other  had  left  the  station* 
That  the  privateer  after  the  fleet  had  gone  off,  gave  infor- 
mation of  it  to  the  captain  of  the  brig,  but  as  there  was  no 
squadron  of  king^s  ships  off  the  harbour  at  that  time,  the 
captain  of  the  brig  did  not  think  proper  to  alter  his  pon  of 
destination,  and  was  proceeding  towards  the  harbour  when 
•he  was  captured  by  the  privateer  who  sent  her  to  Lisbon. 
Upon  this  point,  the  judge  in  charging  the  jury,  told  them, 
as  long  as  the  squadron  of  ships  were  off  the  port  of  Cadiz 
watching  the  motions  of  their  enemy,  it  was  lawful  for  any 
part  of  that  squadron,  after  due  notice  agreeably  to  the 
treaty,  if  the  brig  attempted  to  enter  the  port  afterwards,  to 
capture  and  make  a  prize  of  her  ;  but  if  such  blockading 
squadron  had  left  the  station,  for  any  cause  whatever,  and 
there  were  no  ships  of  war  left,  it  was  lawful  for  a  neutral 
to  enter,  and  no  single  private  armed  ship  or  vessel  had  ft 
right  to  stop  or  capture  her* 

That  a  constructive  blockade,  or  a  bare  proclamation  or 
declaration  of  an  admiral,  or  other  commanding  officer,  de* 
claring  a  port  to  be  in  a  state  of  blockade,  without  an  actual 
force  being  stationed  against  it,  was  not  a  blockade  within 
the  meaning  of  the  law  of  nations,  but  an  arbitrary  and  ille- 
gal measure,  unauthorized  by  any  principle  of  national  law 
whatever. 

Upon  the  second  ground,  that  of  the  property  being  neu- 
tral, it  was  proved  beyond  all  doubt  that  the  property  of  the 
brig  and  cargo  was  bona  fide  American  property,  belonging 
to  the  plaintii&  who  were  merchants  of  respectability  in 
Charleston* 
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Upon  this  evidence,  the  jury,  without  any  heaitation,  had  BlMsUoek  fc 
found  a  verdict  for  the  plaintiflTs,  which  ihe  counsel  said  y 

they  presumed  the   court  would  not  disturb  or  call  ia  SteM^«rt^et^ 
question. 

The  Judges,  after  duly  considering  this  case,  were  una- 
•nimously  of  opinion,  that  the  new  trial  should  be  refused. 
The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Waties,  and  is  substantially  as  follows  : 

The  question  before  us,  is  not  whether  the  sentence  of 
a  foreign  court  of  admiralty  founded  on  a  lawful  ground, 
may  be  opened  ;  there  can  be  no  doubt  as  to  this  point. 
If  the  ground  on  which  the  sentence  proceeded,  is  valid  by 
the  law  of  nations,  and  it  is  set  forth  with  sufficient  certainty^ 
we  are  bound  by  it,  however  partial  or  insufficient  the 
proofs  may  have  been ;  but  all  the  authorities  quoted,  shew, 
that  where  the  real  ground  is  uncertain,  evidence  may  be 
admitted  to  ascertain  this,  and  of  course  the  truth  of  the 
ground  may  be  again  examined. 

This  sentence  states  the  ground  of  condemnation  to  be  a 
breach  of  blockade^  but  the  libel  alleges  as  the  only  ground 
of  confiscation,  that  the  vessel  and  cargo  are  enemy'^s  prO" 
pertif.  The  sentence,  therefore,  proceeded  on  matter  not 
in  issue  ;  for,  although  the  monition  charges  the  breach  of 
blockade,  yet  the  libel  does  not  allege  it,  and  the  owners 
were  only  bound  to  answer  the  allegations  contained  in  the 
libel ;  because,  it  is  this  part  of  the  proceedings  in  the  ad- 
miralty courts  which  contains  all  the  grounds  of  confisca* 
tioii  and  forfeiture,  against  which,  the  owners  are  bound  to 
defend  themselves. 

It  is  analogous  to  a  declaration  at  common  law,  which 
contains  every  matter  which  a  defendant  is  bound  to  an- 
swer or  plead  to.  It  may  be  said,  that  this  is  a  rigid  con* 
struction,  and  it  has  been  argued,  that  some  indulgence 
ought  to  be  shewn  to  the  informalities  of  these  inferior  ad- 
miralty courts.  I  am  not  disposed  to  shew  any  indulgence 
to  the  late  proceedings  of  the  British  prize  courts.  I  will 
freely  confess,  that  I  had  rather  seek  for  some  circumstance 
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Biackioek  fc  in  a  case  like  this,  to  justify  me,  in  refusing  to  give  ttktt 
^^^^^       to  the  sentence  which  has  been  given  in  this  case,  if  it  wto 

Stewjirt  et  aL  nccessary.     During  the  late  and  present  war  between  Great 
Britain  and  France^  the  commerce  of  the  United  States^ 
was  for  a  long  time  the  common  prey  of  the  ships  and  pri« 
vateers  of  both  these  powers,  and  still  continue  to  be  so.    Ic 
was  not  so  surprising  that  the  French  should  plunder  us,  aA 
for  a  long  time  they  robbed  indiscriminately,  and  seemed 
to  think  that  the  whole  world  was  subservient  to  their  use; 
but  what  excuse  is  there  for  a  nation  who  professes  to  love 
justice,  and  to  vindicate  the  rights  of  other  nations  i  Who 
would  have  supposed,  that  Great  Britain  would  have  per- 
mitted corrupt  and  unprincipled  courts  to  assist  the  rapacity 
of  her  cruisers,  and  to.  make  plunder  a  system  ?  One  belli- 
gerent, may  indeed,  prohibit  any  intercourse  with  places 
belonging  to  another,  which  are  besieged  or  blockaded ; 
but  the  extravagant  assertion  of  this  right  by  Great  Britain^ 
was  an  unwarrantable  obstruction  of  the  trade  of  neutral 
nations,  and  a  violation  of  their  independence.     How  pre- 
posterous was  it  to  attempt  to  blockade  the  whole  European 
coast,  from  the   Texel  to  the   JldetUterraneaiiy  besides  all 
the  islands  in  the  West  Indies^  belonging  to  her  enemies  ! 
and  this  was  not  more  preposterous  than  wicked*    She  had 
a  right  to  employ  means  which  might  compel  her  enemy  t* 
yield  to  just  and  safe  terms,  but  an  attempt  to  starve  a  whole 
nation  could  never  succeed.     It  was  a  thing  obviously  im- 
possible, and  was  therefore  unwarrantable  and  unjust ;  it 
could  only  produce  a  partial  distress  instead  of  putting  an 
end  to  the  war,  have  the  effect  of  increasing  the  exas|3era- 
tion  of  her  enemy,  and  making  his  resistance  more  obsti* 
nate  and  determined.     In  a  case,  said  to  have  been  tried 
before  Lord  Kenyan^  some  time  ago,  in  which  the  sentence 
of  a  foreign  court  of  admiralty  was  pleaded,  and  a  cause  of 
condemnation  stated,  which  if  true  was  valid  ;  he  went 
the  length  of  saying,  ^  that  notwithstandbg  the  rule^that 
^*  such  foreign  sentence  was  conclusive,  yet  as  it  was  noto- 
**'  rious,  that  the  proceedings  of  the  French  courts  were 
^^  founded  on  the  most  outrageous  and  unjust  pretences,  he 
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**  thought  it  deserved  to  be  considered,  whether  the  grounds  BiacUock  & 
**  should  not  be  re-examined.*'  v. 

We  should  be  equally  warranted  in  saying  the  same  ^^^^^J^^J^ 
thing  of  some  of  the  sentences  of  the  British  vice-admiralty 
courts ;  but  the  grounds  in  this  case  were  sufficiendy  open 
to  examination,  without  departing  from  the  ordinary  rule. 
The  iiber  states  one  ground^  and  the  decree  another  ;  w© 
may  therefore  fairly  inquire  how  far  either  was  supported. 
If,  as  the  libel  states,  the  brig  was  enemies^  property^  this 
does  not  discharge  the  insurers,  as  there  was  no  warranty  of 
the  property  ;  but  this  was  not  attempted  to  be  proved  on 
the  trial,  and  the  sentence  does  not  state  it  to  be  so*  If,  on 
the  other  hand,  the  ground  of  condemnation  was  breach  of 
blockade^  there  was  no  evidence  of  this  fact*  The  only  no- 
tice of  a  blockade  was  given  by  the  privateer,  which  after- 
wards captured  the  brig  ;  and,  from  the  evidence  which  has 
been  read,  there  is  reason  to  believe  that  there  was  no  fleet 
or  public  vessel  of  war  oflF  the  port  of  Cadiz  at  the  time  j 
and  indeed  the  decree  itself  proves  there  were  none,  for  the 
property  is  condemned  for  the  use  of  the  privateer,  and  not 
for  the  use  of  the  blockading  squadron,  which,  conformably 
to  the  British  prize  acts,  it  would  have  been  if  any  fleet  had 
then  been  upon  that  station.  Upon  either  ground,  there- 
fore, the  condemnation  was  unwarrantable,  and  the  in- 
surers are  liable. 

Rule  for  new  trial  discharged.  ' 

Present,  Grimke,  Waties,  Bay,  Johnson,  Tbezsvant 
and  Brevard. 


Vol.  U.  3  a 
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Peter  Mulder  apramst  Peter  Cravat. 


•^^8  and 


MOTION  to  confirm  an  umpirage  set  aaide  by  the  cir- 
^.-gcsare  Quit  court  for  Charleston  district. 

^.^•fo  be  set  ,  ..*.-., 

aside    unless  This  kas  an  appeal  from  the  decision  of  the  circuit  court 

^orcom^^ioD  qf  Q/^^jrl^^ton  district.     It  appeared  that  the  parties  had,  bj 

arbiuiitors^*'*  ^Tule  of  court,  submitted  their  matters  in  dispute  to  the  do- 

Excejitoniy  in  cision  of  two  arbitrators,  to  wit,  y antes  Miller  ond  Jacob 

eases  <ngT08»  i  i   ^  ^ 

erron  or  inm-  Abrahams*  with  liberty,  in  case  of  difference,  of  choosinc  aa 

$ake»,   courts  .  Vt  •  •        i.  u  .  u  • 

will  always  empire.  Upon  mspecting  the  accounts  between  the  parties^ 
^^aUy  a1!d  the  arbit;rators  did  differ,  and  they  chose  Seth  Lothrop  the 
2»  n^iy*)^JJ  empire,  who  accordingly  made  his  umpirage  from  the  ac- 
Se  ^"endf  *^of  ^<*^'*^  ^^^  the  testimony  submitted  to  him.  A  motion  was 
the  reference,  ^fterwards  made  in  the  circuit  court  in  Charleston  district 
every  aid  to  tt>  Set  aside  this  umpirage,  which  was  done  by  that  court» 
into^  ezeoo^  The  present  was,  therefore,  a  motion  to  rescind  the  order 
^'"^  of  that  court,  and  to  confirm  the  umpirage  made  by  Mr* 

*  Lothrop. 

The  grounds  upon  v^hich  die  umpirage  was  set  aside 
were,  first,  an  affidavit  made  by  Abrahams^  one  of  the  re- 
Isrees,  that  Mr.  Lothrop^  the  umpire,  had  admitted  a  sum 
of  n^oney,  one  hundred  and  eighteen  doUars,  to  h^ve  been 
paid  by  the  plaii^tiff  to  the  defendant  upon  comparing  the 
accounts  between  the  parties  in  dispute  ;  and,  secondly,  oa 
the  oath  of  the  party  himself,  which,  it  was  urged,  was  in* 
admissible  testimony,  by  the  well  known  rules  of  law. 

In  support  of  the  present  nwtion,  it  was  urged  by  Mr. 
Hagoodj  that  collusion  and  fraud  were  the  only  grounds  upon 
which  an  award  could  be  set  aside  at  this  day,  and  for  that 
purpose  quoted  3  Atk.  529.  2  Esp.  377*  4  Term  Sep.  589;. 
1  Bos.  &?  Pull.  91.  1  Fez.  jun.  369. 

That  in  this  case  tht^re  did  not  appear  to  be  any  thing  like 
collusion  or  fraud,  or  any  misbehaviour  on  the  part  of  the 
umpire  ;  who,  on  the  contrary,  appears  to  have  acted  ac- 
cording to  the  best  of  his  judgment,  and  with  sound  dis- 
cretion, too,  in  forming  his  opinion  upon  the  best  evidence 
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^' 


Ac  nature  of  the  thing  offered.     That  in  these  kind  of  re-      l^uider 
ferences,  the  arbitrators  are  not  bound  down  by  the  strict       Cmvat 
rules  of  law  and  evidence,  which  govern  courts  of  justice.     ^•^^^''^^•^ 
They  have  a  right  to  draw  their  information  from  the  best  4 

sources  it  can  be  procured,  and  to  judge  of  the  whole  of  the 
circumstances,  according  to  just  and  equitable  principles,  \ 

so  as  to  put  an  end  to  the  dispute  between  the  parties  ;  -^ 

which  is  one  of  the  great  objects  of  all  references  and  arbi- 
trations. It  is  laid  down,  that  by  choosing  private  judges,  s  rex.juii.«. 
the  parties  have  placed  the  dispute  beyond  the  reach  of  law ; 
and  the  courts  ought  not  to  examine  too  nicely  or  minutely 
into  their  conduct,  unless  for  corruption^  misbehaviour^  or 
going  beyond  their  powers ;  as  every  person  is  left  to  his 
own  discretion  in  the  choice  of  these  judges,  neither  party 
ought,  after  an  award  is  made,  to  be  permitted  to  come  in 
and  allege,  as  a  ground  for  setting  it  aside,  the  want  of  ho- 
nesty or  understanding,  or  that  they  have  not  done  him  jus- 
tice ;  because,  he  has  precluded  himself  from  making  these 
objections,  by  his  own  choice,  and  by  his  own  assent.  And 
in  every  case  where  a  power  is  given  to  the  arbitrators,  in 
case  of  disagreement,  to  choose  an  umpire,  the  parties  are 
as  much  bound  by  the  umpirage  of  such  person,  as  if  he 
had  been  chosen  by  the  parties  themselves. 

In  opposition  to  this  motion,  it  was  not  denied,  but  that 
arbitrators  had  great  powers  as  to  the  matters  submitted  to 
their  consideration,  and  that  an  ample  field  was  open  to 
them  for  the  exercise  of  discretion ;  but  still  they  were 
bound  and  restricted  by  the  plain  rules  of  law,  and  the  ob- 
vious principles  of  justice  ;  and  if  they  violated  these,  al- 
though there  might  be  no  room  for  accusing  them  with 
fraud  or  misbehaviour,  yet  mistakes  both  of  law  and  fact 
-  ought  to  be  rectified.  In  the  present  instance,  the  oath  of 
the  party  was  admitted  to  prove  his  account,  which  was 
contrary  to  the  plain  rule  of  law,  that  no  man  shall  be  an 
evidence  in  his  own  cause  :  in  this  respect,  therefore,  it  was 
said,  that  a  plain  rule  of  law  had  been  violated,  and  that  the 
court  was  bound,  whenever  that  was  apparent,  to  rectify  it 
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Mulder       by  setting  aside  the  umpirage^  and  leaving  the  parties  in  the 
CnVat       situation  in  which  the  rule  of  reference  found  them. 

The  Judges  observed  on  this  occasion,  that  motions  for 
r^         "'  setting  aside  awards  and  umpirages,  had  become  very  fre- 

quent and  common  of  late  ;  almost  every  man  who  was 
dissatisfied  with  an  award,  seemed  to  endeavour  to  get  rid 
of  it  by  some  means  or  other,  if  possible.  It  therefore 
became  the  duty  of  the  court,  not  to  lend  too  easy  an  ear  to 
complaints  of  this  kind,  or  to  set  afloat  decisions  which  had 
been  made  by  judges  of  the  parties'  own  choosing.  Every 
man,  who  went  into  a  court  of  justice  in  the  prosecution  or 
defence  of  a  right,  must  know,  that  his  case  there  will  be  go- 
verned by  the  strict  rules  of  law.  But  whenever  he  con- 
sents to  withdraw  it  from  such  court,  and  submit  to  one  of 
those  domestic  tribunals  composed  of  private  individuals, 
who  were  not  law  characters,  he  consents  that  his  case  shall 
be  no  longer  bound  by  the  rigid  rules  of  law  and  evidence, 
which  prevail  in  a  court  of  justice. 

The  individual  referees,  by  his  own  nomination,  become 
judges,  jurors  and  chancellors  iri  the  case,  and  possess  all 
the  powers  which  come  within  the  province,  or  compass  of 
these  respective  functionaries  ;  and  unless  they  violate  the 
principles  assigned  to  each,  and  every  of  these  great  bran- 
ches of  law  and  equity,  their  decisions  ought  to  be  sup- 
ported and  maintained.  The  great  principle,  therefore, 
laid  down  by  Lord  HardwicAej  3  AtA^  529.  and  which  is  sup- 
ported by  all  the  other  authorities  above  quoted,  is  the  best 
general  rule  which  can  be  adopted :  ^^  That  the  only  ground 
*''  to  impeach  an  award,  is  collusion,  or  great  misbehaviour 
*'  in  the  arbitrators  ;  for,  otherwise,  being  made  by  judges  of 
*'  the  p^rtieb'  own  ch  .osing,  it  is  binding  and  final  on  all  the 
**  panies;  and  unless  it  was  so,  no  person  would  cverH»n- 
^^  sent  to  act  as  an  arbitrator."  But  as  all  men  are  liable  to 
mistakes  and  errors^  ttiis  general  rule  must  be  subject  to 
those  exceptions.  If,  therefore,  any  great  or  palpdbk 
error ^  or  gross  mistake  has  been  committeu  by  arbitrators  or 
an  Uinpire,  that  may  be  a  ground  for  opening  such  award  or 


"1 
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nmpirage.  But  the  mistake  must  be  plain  and  groas^  to  set 
aside  the  award.  Lofti  554.  A  mere  mistake  io  point  of 
law,  or  error  in  judgment  on  the  part  of  an  arbitrator,  does 
not  appear  to  be  grounds  for  impeaching  an  award  or  umpi- 
rage. Lord  Mansfield  says,  thax  awards  are  not  to  be 
scanned  with  critical  niceties,  as  they  are  made  by  judges  of 
the  parties'  own  choosing,  and  that  much  greater  latitude 
and  less  strictness,  are  exercised  now  in  construing  awards  ^ 

than  formerly ;  they  are  to  be  construed  liberally  and  fa« 
vourably ;  so  that  they  may  take  their  effect,  rather  than  be 
defeated.  1  Burr.  ^77*  Now  to  apply  the  foregoing  case 
with  these  principles.  The  reasons  assigned  for  setting 
aside  this  umpirage,  arc  that  the  umpire  had  admitted  118 
dollars  to  have  been  paid  by  the  plaintiff  to  the  defendant, 
upon  no  other  testimony  than  the  comparing  their  accounts^ 
and  the  oath  of  the  party*  As  to  the  comparison  of  ac- 
counts, had  not  the  umpire,  Mr.  Lothropy  a  right  to  exap 
mine  them,  and  judge  of  them  i  That  was  the  very  thing 
he  was  chosen  by  the  arbitrators  for ;  and  of  which,  he  was 
to  judge  and  determine  ;  and  not  a  single  error  has  been 
pointed  out,  nor  any  mistake  shewn  in  the  transaction.  But 
it  was  said,  he  admitted  the  oath  of  the  party.  This  was, 
perhaps,  the  best  evidence  which  could  be  got  upon  the  occa- 
sion, to  satisfy  his  judgment  or  conscience  chat  he  was 
right  in  his  determination.  And  is  not  this  admitted  every 
day  in  the  court  of  equity,  and  in  cases  in  the  summary  ju- 
risdiction of  this  court,  in  default  of  every  other  kind  of 
testimony,  and  in  small  and  mean  causes  before  justices 
of  the  peace  i  And  shall  arbitrators  be  circumscribed 
within  narrower  limits  than  any  of  these  tribunals  on  this 
point  i  The  policy  of  arbitraments  and  awards  is  against 
such  a  rigid  construction.  Indeed,  if  such  critical  niceties 
were  to  be  bbservedj  it  would  entirely  defeat  the  end  and 
design  of  awards. 

Upon  the  whole,  to  revert  back  to  the  general  rule  on 
this  subject,  no  misbehaviour  hab  ueen  suggested,  and  no 
gross  error  has  been  pointed  out  in  this  umpirage ;  and 
these  are  the  only  legal  grounds  for  setting  it  aside. 
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Motdar         It  wa&  therefore  ordered,  that  the  decision  of  the  circxut 
Cmat      court  be  set  aside,  smd  that  the  umpirage  stand  confirmed. 

Present,  Grimke,  Waties,  Bat,  Johkbok,  T&xzEYAKt 
and  Brevaad. 


ehAtie$tM    Willi  AM  Patwe,  Endorsee  of  a  Promissoiy  Note,  ageimf 

JOSEPH  Winn,  Endorson 


te8t*by  *1^^  CASE  on  a  promissory  note  against  the  endorson  Ver- 
ury  u  not  iie-  jjct  for  plaintiff  four  hundred  and  sixty  dollars.     Motion 

ecusary  on  an  '  ^ 

iuUnd  bill  uf  for  a  new  trial. 

czoiuinK?     or         ___ 

pronuMoiy  The  defence  in  this  case  was,  that  after  the  note  became 

mXabkr^  payable  at  the  South  Carolina  bank,  it  was  not  regularly  pro- 
quired,  in  wl  tested  agreeably  to  the  rules  of  the  bank,  so  as  to  enable  the 
der  to  charge  defendant  as  the  endorser,  to  go  over  against  the  drawer, 

an    endursor,  ^  o  o  i 

thatbuch  note    Thomas  Cave^  for  payment  or  security. 

orbUlhaanot  '  r  ^  J 

been  duij  1  he  case  as  reported,  was  briefly  as  follows  :  The  de* 
.  fendant  had  endorsed  the  note  in  question,  for  the  accom- 
modation of  Thomas  Cave,  which  came  into  the  hands  of 
the  plaintiff  as  endorsee,  who  lodged  it  in  the  South  Caro* 
Kna  bank  for  collection.  When  it  became  due,  the  drawer, 
Thomas  Cavcj  who  had  failed  in  the  intermediate  time,  was 
miable  to  take  it  up,  in  consequence  of  which,  it  was  lodged 
in  the  hands  of  George  Reidy  the  notary  of  the  bank,  for  the 
purpose  of  being  protested,  who  proved,  that  after  the  note 
had  been  put  into  his  hands  to  be  protested,  he  called  on  the 
defendant  and  gave  him  verbal  notice  that  the  note  was  not 
paid  at  the  bank  when  due,  by  Cave  the  drawer  ;  but  he  did 
not  formally  enter  up  the  protest  at  that  time,  under  his  no^ 
tarial  seal  of  office,  as  if  it  had  been  a  foreign  bill.  The 
note  in  question,  was  due  on  the  6tb,  and  payable  on  die 
9th  of  December y  1799. 
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On  the  part  of  the  defcDdant,  it  was  proved  that  Cave  ftyn* 
bad  paid  off  several  notes  which  fell  due  after  the  9th  of  Wtoa. 
D^embefy  1799,  to  wit,  one  endorsed  by  Spencer  Man  for 
five  hundred  dollars,  in  favour  of  Joseph  Peppin,  which  fell 
duf  the  10th  December y  and  was  paid  the  13th  ;  and  another 
endorsed  by  Knippmg  and  Sieinmitz^  which  fell  due  on  the 
15th  of  December  following.  And  therefore  it  was  con- 
tended, that  if  the  note  in  question  had  been  protested  by 
the  notary,  or  if  Caoeh^A  been  threatened  to  have  the  protest 
registered  up  in  the  bank,  for  the  purpose  of  stopping  his 
credit  there,  he  would  have  found  ways  and  means  to  have 
paid  this  note,  as  well  as  the  two  subsequent  ones  \  or  per- 
haps, in  preference  to  the  others ;  but  as  the  plaintiflF  allowed 
him  this  indulgence,  he  ought  to  take  the  consequences  of  it- 
It  was  further  proved  to  be  the  custom  of  the  bank,  not  to 
register  protests  on  Jiotes  hdged  for  collection^  in  which  the 
bank  was  not  interested,  so  as  to  affect  the  credit  of  the 
drawer  at  the  bank,  unless  orders  were  given  for  that  pur- 
pose by  the  holders  of  the  notes  ;  and  that  as  no  such  or- 
ders were  given  in  this  case,  it  was  urged  that  the  holder, 
Payne^  gave  this  further  indulgence  to  Cave  himself,  in  or- 
der to  save  his  credit  with  the  bank,  and  therefore  should 
not  now  come  over  against  the  defendant  as  endorson  That 
he  had  lost  his  money  by  want  of  due  diligence. 

The  presiding  Judge  (Teezevant)  charged  the  jury 
in  favour  of  the  plaintiff,  who  accordingly  found  a  verdict 
for  the  amount  of  the  note  with  interest.  The  present  was 
therefore  a  motion  for  a  new  trial,  on  the  ground  of  misdi- 
rection, &c« 

After  hearing  arguments  for  and  against  this  motion, 
ijie  judges  were  unanimously  of  opinion,  that  the  want  of  a 
formal  {H-otest  by  the  notary  in  this  case,  was  no  bar  to  the 
plaintiff's  recovery  against  the  endorsor.  A  protest  does 
not  raise  any  new  debt,  or  create  any  further  responsibility 
on  the  parties  to  a  bill  or  note ;  but  only  serves  to  give  for- 
mal notice,  that  a  bill  or  note  is  not  duly  accepted  or  paid. 
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Payne  I'his  protest  by  the  common  law  is  absolutely  necessary  on 
wInn.  every  foreign  bill  of  exchange  ;  but  it  is  not  necessary  on 
any  inland  bill  of  exchange^  either  by  the  common  law,  or 
by  any  statute  of  force  in  this  country,  unless  to  entide  the 
party  to  interest  and  damages.  Cunn*  on  Bills^  17.  55*  66. 
As  long  as  a  note  of  hand  remains  in  its  original  state, 
without  endorsement,  it  bears  no  similitude  to  an  inland  bill 
of  exchange  ;  but  the  moment  it  is  endorsed  to  a  third  per- 
son, the  similitude  begins  ;  and  then  the  maker  of  a  note 
is  in  the  same  situation  as  the  drawer  of  an  inland  bill  of 
exchange,  and  the  person  endorsing  it  as  an  endorsor  on 
such  bill.  Cunn.  72.  But  although  no  formal  protest  ia 
necessary  to  charge  the  endorsor  on  such  note,  yet  conve* 
nient  and  reasonable  notice  ought  to  be  given  him,  that  the 
drawer  had  not  paid  the  bill^  or  a  demand  made  on  him  on 
that  account,  before  any  action  can  be  made  against  such 
endorsor.    Cunn.  54.  72. 

In  the  present  case  it  does  appear,  that  Mr.  Reid^  the  no- 
tary, in  whose  hands  the  note  was  placed  by  the  officers  of 
the  bank,  or  holder,  did  give  the  defendant  this  due  notice, 
that  this  note  was  not  paid  by  the  drawer  within  the  three 
days  of  grace,  allowed  by  the  bank  for  payment  of  notes  after 
they  become  due ;  so  that  there  appears  to  have  been  that 
convenient  and  reasonable  notice  here  which  the  law  re- 
quires. With  respect  to  the  registering  up  of  notes  in  the 
bank,  so  as  to  affect  the  credit  of  the  drawer,  that  seems  to 
be  a  private  regulation  of  the  bank,  for  the  government  of 
the  officers  of  the  bank  ;  but  it  forms  no  part  of  the  law  of 
merchants,  in  regard  to  endorsors  on  bills  or  notes.  And  as 
to  Cavers  paying  off  two  notes  afterwards,  without  taking  up 
this  one,  that  was  a  matter  between  him  and  the  other  hold- 
ers or  endorsors,  over  which  the  present  plaintiff  had  no 
eontrol.  He  could  not  force  him,  or  compel  him  to  jnake 
the  payment  unless  he  pleased.  All  that  he  could  do  on  the 
occasion,  was  to  give  the  defendant  due  notice  of  the  failure 
of  the  drawer,  and  that  has  been  done.     And  if  the  defend- 
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ant  has  been  damnified  by  the  failure  of  the  drawer,  that       Payne 

was  his  misfortune,  not  the  fault  of  the  holder  of  the  note.  ^^  ]'^^ 

1 

Motion  for  new  trial  refused,  an4  rule  discharged. 

Present,  Grimke,  Watieb,  Bay,  Johnson,  Trezevant 
and  Brevard. 


Anthony  M*Candlish  aMinst  Nicholas  Cruger.        Charietun 

^  putrid, xmz, 

CASE  on  a  bill  of  exchange  drawn  by  the  defendant  on  Where  mmaa 

himself.     Verdict  for  plaintiff.     Motion  for  a  new  trial.  of    exchange 

This  was  an  action  upon  a  bill  of  exchange  drawn  by  the  ^o^  damages 

defendant,  in  the  island  oi  St   Croixj  on  himself,  payable  in  J"  .Tug^Uke 

Charleston,  and  accepted  by  the  defendant.     After  the  arrival  *  ?°^^  ofhand 

,  .  ,        when  he   ac- 

of  the  defendant  in  Chatksttm^  the  bill  was  presented  to  him  c<^i't«  it 

for  payment,  but  not  being  duly  honoured,  it  was  protested  tract  \%  made, 

for  non-payment ;   and  the  question  on  the  trial  was,   whe-  formed  in^  « 

ther  there  should  be  any,  and  what,  interest  and  damages  tryt'^e^^iSr 

allowed  on  this  bill.  '«^»*  "?"»^  ffr 

vem  iL     But 

The  jury  who  tried  the  cause  allowed  one  per  cent,  in-  ^here  it    is 

.  '  ,  made  m  a  for- 

terest  a  month,  the  legal  interest  of  St.  Croix^  and  ten  per  eign  otwntr}', 
cent*  damages ;  the  same  that  are  allowed  on  inland  bills  of  formed  in  co- 
exchange  protested  in  South  Carolina.  The  present  was  ig^^V  caro- 
thei^fore  a  motion  for  a  new  trial,  on  the  ground  that  the  £^ J?"'*  ^ 
verdict  was  against  law,  and  the  usage  and  custom  of  mer- 
chants. 


Ford  and  Gaillard^  in  support  of  the  motion,  contended, 

that  the  interest  of  t^velve  per  cent,  per  annum,  allowed  by 

the  jury,  was  usurious,  as  the  lawful  interest  of  South  CarO' 

Una  was  only  seven /^er  cent.    That  it  is  very  evident,  from 

the  nature  of  the  bill  and  acceptance,  that  the  contract  was 

to  b<;  performed  in  Carolina  ;  consequendyi  the  law  of  tluft 
Vol.  I|.  3  M 


I 
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M'CAodiUh  country  ought  to  govern  this  contract.  Burr,  107T,  10T%^ 
Crager.  '^  ^^Y  well  be  compared  to  a  note  of  hand,  by  which  one 
man  promises  to  pay  another  a  sum  of  money,  and  if  he 
fails  to  do  it,  he  is  only  accountable  for  common  interest* 
1  hat  as  to  damages,  our  act  of  assembly  has  made  no  pro-» 
vision  for  a  man's  drawing  on  himself*  The  provisions  m 
the  act,  relate  to  third  persons  in  whose  £ivour  a  bill  b 
drawn,  or  to  whom  it  was  negotiated.  It  allows  ten  per 
cent,  damages  (exclusive  of  interest)  for  the  disappointment 
the  drawee  or  endorsee  sustains  by  t^e  failure  of  payment* 
But  no  sort  of  provision  is  made  for  a  c.tse  like  the  present 
one,  so  much  out  of  the  common  line  of  business* 

Turnbully  against  the  motion,  in  reply,  admitted  that 
jf  this  bad  been  a  Carolina  transaction  originally,  it  should 
have  been  governed  by  the  laws  of  Carolifta  ;  but  as  it  was 
a  foreign  transaction  in  the  island  of  St.  Crotx^  it  should  be 
•governed  by  the  laws  of  that  island.  The  debt  was  due 
there,  and  the  money  ought  to  have  beep  paid  there.  But 
as  the  defendant  had  not  money  there,  the  plaintiff  was  pre* 
vailed  upon  to  accept  a  draft  on  South  Carohna^  for  the  ac- 
commodation of  the  defendant*  He  therefore  insisted, 
that  under  the  peculiar  circumstances  of  this  case,  the-  law 
of  the  country  where  this  contract  was  made,  and  not  where 
the  money  was  to  be  paid,  ought  to  be  the  rule  by  which  it 
ought  to  be  governed.  He  adverted  to  the  case  in  S  Burr* 
1097.  where  Lord  Mansfield  admits,  that  there  are  many 
cases  where  the  law  of  the  place  of  the  traneacthn  should 
be  the  true  rule ;  and  ^o  it  ought  in  the  present  case  under 
consideration*  This,  he  said,  was  a  mercantile  question, 
and  should  be  construed  liberally  in.  favour  of  the  right  of 
the  plaintiff,  who  had  indulged  his  debtor,  by  accepting  a 
draft  instead  of  insisting  on  his  money  at  St.  Croiy*    He 

M 

said,  the  defendant  would  have  been  liable  for  the  whde  If 
he  had  been  sued  in  St.  Croix^  the ^ place  where  the  cMtract 
was  entertrd  into ;  and  if  so,  then  on  every  principle  df 
justice,  he  should  be  placed  on  the  same  footing  as  if  die^ 
in<  tter  was  to  be  determined  at  the  place  where  the  trtmsnc* 
tion  took  place,  by  the  laws  of  the  island* 
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The  Judges  after  considering  this  case,  observed,  that   M«Candli«U 
there  were  some  contracts,  over  which  the  kx   loci  where     -Cmger. 
the  contract   was  made    should  be   the  governing  rule ;     ^^">''^^*' 
and  others  again,  where  the  laws  of  another  country  should 
decide  the  matter  in  question*     That  in  ail  cases  whtre  the 
Gonttfact  is  to  be  periorm^l  in  the  country  where  it  is  made, 
tbe  lex  hci  should  be  the  rule  of  decision  ;  but  whenever 
Ibe  contiaa  is  made  with  a  view  of  its  being  performed  ia     ; 
anocber  countrvt  then  die  law  o£  the  place  where  the  per* 
formance  is  to  he  made,  should  be  the  true  rule* 

Sir  J^hn  BiofuPs  caae,  referred  lo  in  2  Burr*  10*  77*  i$ 
aopong  in  point.  That  there  abore  principles  ara  recognised  ' 
by  aU  the  judges ;  that  where  a  contract  was  made  ia 
fraitce^  to  be  performed  in  Engiandy  there  the  contract 
shofukl  be  governed  by  the  law  of  EngUmtL    So  ia  the  pre-     game  poiRt 
sent  case,  Cruger  drew  the  bill  in  question  in  tbe  ialitnd  of  th^^ara  ^  '^ 
St.  Cmsi  upon  himaeli;  payable  in  Carolina  ;  the  perforta-  p^^*^  .V. 
aiice  or  payment  was  to  be  made  here,  and  Cruger  never  ^^'    ^' 
eould  be  called  upon  in  aoy  foreign  country  abroad,  tiU  there  Riif^t  edit. 
bad  been  a  default  of  payment  here.     AU  former  contracts 
Were  done  away  by  this  new  contract,  and  the  court  cannot 
ti&e  notice  of  any  other,  as  no  other  is  now  before  it* 

On  the  subject  of  interest  and  damages,  the  court  waa  of 
opinion,  that  there  was  no  law  to  warrant  the  juiy  in  find« 
ing  them;  because,  the  contract  being  to  be  performed 
here,  the  laws  of  Carolina  must  regulate  the  transaction ;  and 
Aey  are  silent  on  the  subject  of  damages,  whare  a  man 
draws  tipon  himself ;  and  with  regard  to  interest,  no  more 
dian  seven  per  cent*  can  be  recovered  from  the  time  of  the 
demand.  This  contract,  therefore,  may  well  be  assimilated 
^as  was  ui^ged  in  the  argument)  to  a  note  of  hand  to  pay 
«ioney  on  demand,  and  interest  in  case  of  non-payment  is 
cnLy  recoverable  from  that  day. 

filule  for  new  trial  made  absolute. 

AU  die  Judges  presents 
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DUtnct,iS02.       George  Whitefield  against  Wiuliam  M^Leoix 
That  a  sound      MOTION  for  a  TOW  trial. 

price       war-         ,_,   .  •  «  .  i 

ranu  a  wwid  This  was  a  special  action  on  the  case,  to  recover  back 
go^gencnU  thirteen  hundred  pounds  sterlings  for  a  ship  which  was 
where  a  huy^  Stated  to  be  uusound  and  not  seaworthy*  There  was  a 
Sii**rfaluhe  ^*''^^'*  agreement  in  this  case,  by  which  the  defendant. 
circumstan-     agreed  to  sell|  and  the  plaintiff  to  purchase,  the  ship  in 

cea,  ami  ha«  a,  trr 

fair  opportu-  question,  at  and  for  the  price  of  thirteen  hundred  pounds 
forming  him-  Sterling,  which  sum  was  duly  paid  to  the  defoidant  agre^« 
lie  Bhaii  ^he  ^^V  ^o  a  bargain  between  them.  Soon  after  the  conclusion 
heuT^o  T^  ^^  ^^^^  agreement,  and  the  pa)mentof  the  money,  the  plain- 
bargHin,  tho'  ^jg*  alleged  that  he  had  discovered  that  this  was  an  old  and 

It  turn  out  to  ° 

be  a  ioeing  unsound  ship,  not  seaworthy,  and  that  it  would  require 
Inadequacy  of  more  to  repair  her  than  she  would  he  worth  when  repaired* 
where  there  Whereupou,  he  demanded  a  return  of  the  micmey,.  and.  off*. 
&c."^i8  "*not  f<sred  to  rescind  the  agreement ;  but  the  defendant  refusedt 
Krrmnd''^*'*fo^  ^^  S^^^  ^P  ^*®  Contract,  and  insisted  upon  holding  the  plain- 
setting  aside  ^jff  ^q  j^jg  bargain.     Upon  which  he  brought  the  present 

action,  upon  the  implied  warranty  in  law,  that  a,sQundprk^ 

deserves  a  sound  commodity. 

Mr.  Parker 4^T  the  plaintiff,  contended,  that  this  doarinef 
of  recovering  back  money  which  had  been  paid  by  mistake, 
or  ^here  the  consideration  had  failed,  was  so  well  eatabliah* 
ed  in  our  courts  of  justice  at  this  day,  that  he  would  not 
dwell  upon  it,  but  would  state  it  as  a  settled  rule  of  law* 
He  then  offered  to  prove  the  payment  of  the  money. ;  it  was* 
however,  admitted.  He  then  produced  sundry  estimates 
made  by  ship-carpenters  and  masters  of  vessels,  by  which 
he  said  it  would  appear,  that  it  would  cost  more  to  repair 
this  old  ship,  and  make  her  fit  for  sea,  than  she  would  be 
worth  when  all  these  expendhures  were  laid  out  upon  her. 
That,  therefore,  upon  every  principle  of  justice,  the  defend- 
ant ought  to  refund  him  the  money  he  had  psdd  hfan^  witb 
-    *    iBtereu  for  the  use  of  it. 
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I'he  Aitorney-General^  in  reply,  stated,  that  thi^  ship  was  Whitefieid 
not  sold  to  the  plaintiiFas  a  new  ship,  but  as  one  which  had  M*Leod. 
run  some  years,^nd  performed  many  voyages  ;  and  conse- 
quently as  a  vessel  which  would  stand  in  need  of  repairs. 
It  was  then  proved,  that  the  plaintiff  was  desired  to  go  on 
board  and  examine  her  himself;  that  he  did  so,  and  took 
with  him  persons  of  skill  and  knowledge  in  naval  affairs, 
particularly  a  captain  Hunter^  an  experienced  seaman  and 
oofmmsmder ;  and  it  was  not  till  after  a  full  examination  of 
the  state  and  condition  of  this  ship  that  the  bargain  was 
closed.  It  was  also  proved  by  two  merchants,  Mr.  Adam 
Twmo  and  Mr.  WilUam  M'-Whann^  that  if  this  ship  had 
been  new,  she  would  have  been  worth  two  thousand  five 
hundred  guineas,  more  than  double  the  sum  she  sold  for. 

The  presiding  judge  left  this  cause  to  the  jury,  as  matter 
very  proper  for  their  consideration,  under  all  die  circum- 
stances, and  they  found  a  verdict  for  the  defendant* 

This  was  a  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  law,  and  the  justice  of  the  case. 

JMn  Parker^  in  support  of  this  motion,  said,  that  as  the 
doctrine  he  had  contendefj  for  on  the  trial  was  now  con- 
sidered as  the  fixed  and  established  law.  in  this  country,  to 
wit,  chat  a  sound. price  deserves  a  soimd  commodity y  he  would 
go  one  step  further,  and.  lay  it  down  as  a  principle  ec|ually 
sound,;  and  as  weU  deservbg  the.  support  of  this  court,  that 
9ifair  price  raises  an  implied  warranty  of  the  adequacy  of 
consideration  /  and  for  that  purpose  cited  Wooddeson^  415. 
Men,  he  said,  paid  their  money  in  order  to  get  an  equivap 
lent ;  and  if  they  were'  deceived,  they  ought  at  least  to  be 
restoced  to  their  former  condi^on,  even  if  no  damages  were 
allowed  them,  which  was  all  that  his  client  wished  on  the 
present  occasion.  And  if  the  court  would  order  a  new 
trial,  he  had  litde  doubt  but  that  another  jury  would  restore 
the  money  he  had  paid  away,  and  place  the  parties  where 
ihey  originally  stood  before  the  bargain  took  place* 
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Whitefidd  The  AttomeyGetieroL  The  plaintiff  cannot  posaiUy  re* 
Moleod.  cover  on  any  special  warranty  in  this  case ;  if  he  rccoTcm 
at  all)  it  must  be  on  the  implied  trarranty.  He  admitted 
that  a  sound  price  required  a  sound  commodity,  but  de* 
nied  that  a  sound  price  had  been  paid  in  the  present  case^ 
in  the  sense  in  which  the  counsel  for  the  plaintiff  wished  tm 
place  it«  Only  thirteen  hundred  pounds  had  been  paid  for 
this  ship,  and  it  was  proved  that  if  she  bad  been  aew  and 
sound,  she  would,  from  her  sise,  capaciousness  amd  cxm^ 
struction,  have  been  worth  double  the  sum,  which  shews 
she  was  sold  as  a  half-worn  ship,  and»  consequendy,  only 
half  the  price  of  a  new,  sound  ship  was  paid  for  her.  Thai 
the  doctrine  urged  on  behalf  of  the  plaintiff,  that  a  faiir  price 
raises  an  implied  warranty  of  the  adequacy  oficonstderatumf 
was  a  novel  doctrine,  unknown  to  the  common  law,  and  had 
never  been  broached  in  any  of  our  couru  of  justice  before* 
Such  a  doctrine,  he  said,  if  once  admitted  in  the  formatioD 
of  contracts,  would  leave  no  room  for  the  exercise  of  judg* 
ment  or  discretion,  but  would  destroy  all  free  agency ;  eveiy 
transaction  between  man  and  man  must  be  weij^d  in  die 
balance  like  the  precious  metals,  and  if  found  wanting  in 
Ais  adequacy,  must  be  made  good  to  the  uttermost  fiutUog ; 
it  never  was,  nor  never  could  be,  of  practical  use  in  society* 
The  thing  might  at  first  sight  appear  to  be  plausible,  but 
when  brought  to  the  test  of  experience,  it  would  be  found 
to  go  too  far,  to  prove  too  much,  and  at  last  to  dcstrt^  itself 
by  the  extravagance  of  its  theory*  The  true  nde  respecting 
contracts  he  took  to  be  this,  that  whenever  a  man  paid  « 
sound  price  to  the  seller  for  a  commodity  which  tisnied  out 
to  be  unsound  afterwards,  without  the  seller's  knowledge  of 
the  unsoundness  at  the  time  of  sale  ;  or  where  there  was  a 
knowledge  of  the  unsoundness,  and  a  concealment  on  the 
part  af  the  seller ;  in  all  these,  and  similar  cases,  a  sound 
price  raises  an  implied  warranty  to  repay  the  money  paii^ 
nnd  in  all  cases  of  fraud,  the  party  was  liable  to  smart  mon^ 
by  way  of  damages  besides.  But  in  all  other  cases,  where 
there  is  an  equal  knowledge  of  M  the  circumstsnces,  and 

where  each  party  has  an  opportunity  of  informing  himself 
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and  the  means  of  procuring  information,  and  a  man  makea  Widte6«M 
a  contract  or  bargain  with  all  such  advantages  before  him,  ' 
and  with  his  eyes  open,  h**  oug^t  to  be  bound  by  it ;  otbsr« 
wise,  good  faith  and  mutual  con^denoe  would  be  at  an  end* 
In  the  present  case,  the  ship  sold  to  the  defendant  was  sold 
as  a  half-worn  ship.  The  plaintiff  was  desired  to  go  on 
board  and  examine  the  vessel ;  he  did  so,  and  took  trusty 
and  confidedcial  men  with  him  for  that  purpose,  and  after 
all  this  examination  made  his  bargain*  Was  there  any 
thing  like  concealment  of  circumstances  here  ;  any  know* 
ledge  of  facts  on  6ne  side,  which  was  not  freely  communi* 
cated  to  the  other  ?  None,  Was  there  any  latent  defects 
which  the  seller  knew  of,  and  the  purchaser  was  not  ip* 
foimrd  of  ?  None.  Every  thing  was  open  to  him  within 
ihe  knowledge  of  the  defendant,  and  he  ultimately  made  the 
purchase  upon  the  strength  of  his  own  judgment,  and  that 
of  his  friends ;  and  not  upon  the  recommendation  or  repre* 
sentation  of  the  defendant.  To  suffer  such  a  man  to  get 
rid  of  such^  contract,  under  all  these  circumstances,  would 
establish  a  principle  which  would  undermine  and  blow  up 
every  contract,  which  could  be  made  by  any  man,  who 
wished  to  get  rid  of  it  afterwards.  But  the  real  truth  of 
the  case,  he  said,  was  this :  The  plaintiff  had  found  out, 
that  the  bargain  he  had  made  was  not  likely  to  turn  out  to 
he  an  advantageous  one,  as  freights  which  had  been  high^ 
liad  fallen  considerablv  ;  and  therefore  it  was  he  wished  to 
get  rid  of  his  bargain.  He  did  not  wish  to  be  at  the  ex- 
pense of  repairing  this  ship,  and  putting  her  in  a  condidon 
-for  sea,  but  thought  it  more  advantageous,  as  things  had 
turned  out,  to  get  back  his  money  by  rescinding  this 
pt)ntract. 

The  Judges,  after  hearing  the  arguments,  were  all  of 
opinion,  there  were  no  grounds  for  a  new  trial.  The  doc- 
trine of  a  sound  price  deserving  a  sound  commodity,  they 
observed,  though  a  very  wise  and  salutary  one,  had  been 
bandied  about  in  our  courts  more  than  any  other.  It  had 
vibrated  from  the  cxtrcmeof  rigour  on  one  handy  to  the  ex- 
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WhitefieM     treme  of  laxity  on  the  other ;  and  juries  had  in  too  manir 

V  * 

MOieocl.  instances  in  the  exercise  of  these  powers,  rendered  contracts 
too  precarious.  In  this  case,  however,  it  appears,  that  the 
Judge  who  tried  the  cause,  had  left  it  to  the  sound  discre- 
tion of  the  jury,  who  on  their  part  again  appear  to  have  ex- 
ercised it  in  a  very  proper  manner,  by  holding  the  parties 
to  their  bargain.  Many  decisions  have  been  made  on  this 
subject  in  our  courts,  and  all  on  the  same  uniform  principles 
of  law  and  justice,  though  often  misapplied*  The  general 
tenor  of  them  all,  when  well  understood,  had  been  to  guard 
against  fraud  and  circumvention^  and  those  latent  dtfects 
which  neither  party  knew  of.  But  none  of  them  ever 
meant,  or  were  designed  to  aid  men  in  getting  rid  of  con- 
tracts'fairly  made,  under  a  full  knowledge  of  all  the  circum- 
stances, relating  to  the  subject  matter  of  such  contract  on 
both  sides.  Everv  man  was  free  to  make  a  contract,  and 
free  to  refuse  it,  but  when  once  made,  he  was  bound  by  it, 
where  there  was  j^o  fraud,  concealment  or  latent  defect. 
It  was  the  sound  policy  of  the  law  to  support  and  uphold 
contracts,  and  not  to  destroy  or  render  them  uncertain. 
Inadequacy  of  consideration,  is  not  alone  any  ground  for 
setting  aside  a  contract  solemnly  entered  into.  The  ade- 
quacy  or  inadequacy  of  consideration,  in  every  contract,  de- 
pends so  much  upon  the  different  ideas  of  men,  in  relation 
to  the  objects  of  their  contracts,  and  the  views  and  purposes 
with  which  they  are  entered  into,  that  there  is  no  fixing  any 
general  standard  or  rule  by  which  it  can  be  settled  ;  for 
what  one  man  might  think  a  full  and  adequate  considera- 
tion, another  might  think  very  inadequate,  so  that  really  it 
is  so  indefinite  and  uncertain  in  itself,  tliat  such  a  doctrine 
never  could  be  reduced  to  practical  use ;  as  every  contract 
might  be  impeached,  where  any  advantage  is  gained  on  one 
side  or  the  other,  which  had  not'  equally  been  acquired  by 
the  opposite  party. 

Rule  for  new  trial  discharged. 

All  the  Judges  present* 
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The  State  ajrainst  John  Johnson,  a  Justice  of  the  Peace   SM^^It.. 

for  Charleston  District. 

UPON  an  indictment  for  oppression  in  office^  by  commit-  a  masiatrau 
ting  one  Rachel  Hart  to  prison.  l?%^„Up 

Upon  this  indictment,  the  defendant  Mr.  Johnson  had  J^^^^^f  j"; 
been  convicted.     This  was  a  motion  for  a  new  trial,  on  the  ^^^  ^^  a^tj 

corruptly     or 

ground  that  the  conviction  was  not  warranted  in  law.  oppressively 

This  case  was  tried   before   Grimke,  Justice,  and  the  He  may  com- 
facts  were  briefly  stated  by  him  to  be  the  following,  to  wit :  Jempts'^or  °a- 
That  on  the  day  stated  in  the  indictment,  the  prosecutrix,  ^  liU^^U^ 
who  having  a  previous  dispute  with  the  magistrate,  for  ^*^'*«  j"  ^^^ 
committing  her  negro  to  gaol,  went  to  his  house,  while  he  bis  officie. 
was  in  the  execution  of  his  office  as  a  magistrate,  and  be- 
fore sundry  persons,  insulted  him  to  his  face,  as  also  the 
constable  who  had  taken  the  negro  to  gaol.     Tliat  he  had 
desired  her  to  go  about  her  business,  or  be  quiet,  but  she  « 

refused  to  do  either,  saying  she  had  come  to  laugh  at  him  ; 
he  threatened  to  commit  her,  biit  she  defied,  his  authority  ; 
upon  which  he  sent  her  to  prison,  for  her  contemptuous  be* 
haviour ;  and  for  this  commitment,  she  commenced  this 
prosecution.  '  On  the  trial  before  the  jury,  the  judge  told 
them,  that  the  magistrate  should  have  fined  her  in  the  first  - 
instance,  under  the  act  of  assembly,  {Public  Laws^  p.  129.) 
instead  of  sending  her  to  prison,  which  he  thought  was  pre- 
mature on  the  part  of  the  magistrate.  The  jury  therefore 
brought  in  their  verdict  against  him. 

The  counsel  in  support  of  this  motion,  argued,  that  this 
was  an  act  of  self-defence  ;  and  without  the  exertion  of  such 
an  authority,  the  magistrate  could  neither  defend  himself 
against  insult  and  abuse,  nor  execute  the  laws  of  his  country 
committed  to  his  care.  That  when  the  prosecutrix  came 
to  his  house,  he  was  in  the  actual  exercise  of  his  judicial 
functions  ;  and  she  told  him  she  had  come  to  laugh  at,  or 
insult  him ;  and  when  he  threatened  to  commit  her,  she 

Vol.11.  3C 
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The  Sute  defied  his  authority  ;  he  then  sent  her  to  prison  ;  and  he 
John^.  would  have  been  unworthy  of  the  office  he  bore  if  he  had 
not  done  so.  They  then  bud  it  down  as  law,  that  a  justice 
of  the  peace,  in  all  cases  of  contemptuous  behaviour,  has  his 
choice  of  two  remedies  ;  either  to  proceed  by  indictment, 
or  to  make  himself  a  judge  in  his  own  case,  and  commit  for 
a  contempt.  1  Strange^  420.  Sallu  698.  3  Mod.  139.  That 
a  magistrate  sitting  in  judgment  on  matters  within \his  au- 
thority, constituted  a  court  of  inferior  jurisdiction  ;  and  it 
was  incident  to  all  courts  to  commit  for  ccmtempts.  They 
further  contended,  that  it  was  a  well  known  rule  of  law,  that 
Qoless  a  magistrate  acts  with  a  corrupt  intention^  be  is  not 
punishable  by  indictment.  And  so  far  does  the  law  go  on 
this  head,  that  if  a  justice  of  the  peace  acts  illegally,  yet  if 
he  acts  from  good  motives,  and  mistakes  the  law,  the  court 
wiU  not  grant  an  information  against  him.^  1  Durnford  H 
East^  653. 

But  in  the  present  instance,  they  denied  that  Mr.  Justice 
Johnson  had  acted  illegally ;  «on  the  contrary,  they  insisted 
he  had  acted  agreeably  to  the  rules  of  law,  and  in  support 
of  decorum  and  good  order,  and  had  only  used  the  peace* 
able  weapons  the  law  had  put  into  the  hands  of  every  ma- 
gistrate in  the  country  in  their  own  defence,  and  unless  they 
were  used  by  them  whenever  insult  or  abuse  was  offered 
to  them,  the  magistracy  and  the  majesty  of  the  laws  would 
be  prostrated  at  the  feet  of  turbulence  and  rude  nnper* 
tmence. 

Against  the  motion,  it  was  urged,  that  the  liberty  of  a 
citizen  had  been  infringed  by  this  high>handed  act  of  inju8« 
tice.  That  the  prosecutrix  had  been  oppressed  by  this  ma* 
gistrate,  under  colour  of  his  office.  That  the  offence  which 
she  was  supposed,  to  have  committed,  was  at  most  only  a 
misdemeanor^  which  was  in  its  nature  bailable,  and  that 
the  defendant  ought  to  have  demanded  bail  of  her  for  her 

*  In  EngUmdf  the  mode  of  prooeeding  agunit  jiutioes  of  the  peace  for' 
nuil-practices  is  by  information,  which  in  this  country  is  taken  away  by  our 
eonititutioft.    See  MtcheWt  ease,  Ma^4  RepvrU^  yoL  1.  p.  867.  JU&;y*t  edH^ 
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good  behaviour,  or  have  fined  her  in  the  first  instance,  and    Tke  %\$a» 
not  have  hurried  her  off  to  the  oommon  gaol  of  the  dbtrict.     johnaoa. 
That  a  jury  of  the  country  had  duly  considered  aU  the  cir- 
cumstances of  thia  case,  and  convicted  the  defendant,  and 
their  verdict  ought  to  be  supported* 

The  Judges,  after  duly  considering  this  case,  were  clearly 
of  opinion,  that  the  magistrate  had  not  exceeded  his  au«. 
thority,  or  acted  in  any  degree  oppressively  on  ^e  present 
occasion.     If  it  had  been  an  accidental  thing,  or  if  the 
words  had  been  spoken  in  the  sudden  heat  of  passion,  die 
justice  in  pity  to  her  weakness  might  have  overlooked  it,  o^ 
at  most  have-  fined  her  for  her  improper  behaviour.     But 
this  appears  to  hi^ye  been  a  deliberate  act  on  her  part ;  she 
went  on  purpose  to  insult  him,  and  that,  too,  at  a  time  when 
he  was  acting  in  his  judicial  capacity  as  a  justice  of  the 
peace,  before  a  number  of  citizens  then  on  public  business 
with  him ;  he  had  therefore  no  other  mode  sufficiently 
speedy  and  effectual  to  check  her  insolence,  but  by  commit- 
ment; as  in  all  probability,  she  would  have  laughed  to 
^m  and  contempt  at  his  fine,  or  dems^nd  of  good  beha* 
viour ;  for  she  herself  said,  she  went  to  laugh  at  him,  and 
defied  his  power  of  commitment.     The  authority  given  by 
the  act  of  assembly  to  fine  for  contempts,  does  not  take 
away  the  common  law  remedy  of  commitment,  for  this  is  a 
power  incident  to  ^vtxy  court  of  judicature,  from  the  highest 
^  the  lowest,  and  without  it  good  behaviour  and  order 
could  not  be  preserved.     A  justice  of  the  peace  sitting  in 
his  judicial  capacity,  forms  a  court  for  the  determination  of 
aU  matters  within  his  jurisdiction,  and  he  is  clothed  by  law 
with  sufficient  powers  to  defend  his  authority,  if  he  chooses 
to  exercise  them,  and  he  may  make  himself  a  judge  in  his 
•wn  cause,  and  commit  for  contempts  offered  to  his  face, 
as  is  laid  down  in  1  Strange^  420.  Salk.  698.  and  as  was 
determined  in  the  case  of  lining  v.  Benthaniy  in  this  court,  see  ea^, 
after  solemn  argument. 

That  it  is  the  duty  of  this  court,  to  support  the  magis- 
Irates  of  the  country  in  the  du^  execution  of  their  duty,  and 


^ 
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The  State     unless  they  act  corrupdy  or  oppressively,  it  neyer  will  pu- 
Johnson.      nish  them  in  a  criminal  way  when  they  mean  wcU,  even  if 
^^^'^"^^    they  should  mistake  the  law  upon  small  or  immateriai 
M^u^L  ^  points.     In  the  present  case,  however,  there  does  not  ap- 
pear to  have  been  any  mistake.     The  magistrsrte  acted  le- 
gally and  properly  in  his  own^defcnce,  and  in  support  of  his 
judiciial  authority. 

t 

Let  the  verdict  be  set  aside,  and  a  new  trial  granted. 

r 
Present,  Grimke,  Waties,  Bat,  Johnson,  Trezevant 

and  Brevard. 

GaiUard  and  M^Credie  for  the  motion,  Ward  and  Cheves^^ 
against  it. 


Charleston  JOHN    WILLIAMSON    and    CHklSTOPIIER    FlTZ&IMHO)fS  ^ 

lHstrict,lW2.  ^^^^^^  YuNNO  &  CoX   et  uL 

Breaeh    of  CASE  on  a  policy  of  insurance.    Verdict  for  plaintifls. 

blockade    un-  *          .                                                                 "^ 

der  the  treaty  Motion  for  a  new  trial. 

•with       Gi^at 

^Britain;  must  This  was  an  action  on  a  policv  of  insurance  on  the  ship 

conMBt    in    a  '         •                                       ,                 »^ 

wecatid   •  a/-  yohn^  and  cargo,  from  the  port  of  Charleston  to  Cadiz^  in 

a    blockaded  which  a  verdict  was  for  the  plaintiffs.     The  present  is  a 

fig  duly  warnl  motion  for  a  new  trial  on  the  part  of  the  defendants. 

Wockading^***  The  following  is  the  brief  state  of  the  case,  as  reported 

?uadron.  by  joHNsoN,  J.  who  tried  the  cause.                           ' 
lie  lOviSG  uC' 

eiaratinnsofa  That  the  vessel  proceeded  on  her  vo^'age  till  near  the 

time    'when  port  of  destination,  when  she  was  taken  by  One  of  the  crui« 

■ioQ*"o?"TiU  sers  belonging  to  the   English  squadron  then  blockading 

hr'u^tended  ^^at  port.     That  the  captain  was  taken  on  board  of  the  ad- 

to  enter  Bitch 
port  if  releas- 


4eeree  or  aenlcace  which  do  not  ainount  to  a  justifiahle  cau&e  of  coudcmiuition  \  in  all  these 
eaMfty  the  cause  is  open  to  further  evidence. 
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mirars  ship,  who  examined  him  and  was  about  to  discharge  AViiiUmfion  k 
him,  when  he  asked  him  where  he  intended  to  go  if  he  v. 

should  liberate  his  ship?  Upon  which  the  captain  said,  he  cox""t  ai. 
would  go  into  Cadiz  unless  he  got  new  orders.  Where- 
upon, the  admiral  ordered  the  ship  to  be  carried  to  Gibral" 
tar^  as  a  prize  to  the  fleet,  for  persisting  in  his  intentions  to 
enter  into  a  blockaded  port,  where  she  was  libelled  and 
condemned.  She  was  libelled  as  enemies  property^  andcon^ 
demned  for  persisting  in  an  intention  to  enter  into  the  port 
§f  Cadiz* 

Upon  the  trial,  the  Judge  permitted  the  decree  to  be 
opened,  upon  the  ground  of  this  ambiguity  in  the  pleadings, 
as  it  appeared  she  was  libelled  on  one  ground,  and  con- 
demned on  another,  of  a  very  diiferent  nature.  After  the 
decree  was  opened,  and  the  parties  permitted  to  go  into 
proof,  it  appeared  that  the  captain  made  no  attempt  to  go 
into  the  port  of  Cadiz^  after  being  taken  on  board  of  the 
admiral's  ship.  And  further,  that  the  property  of  the  ship 
and  cargo  were  bona  fide  the  property  of  the  plainttiFs,  who 
were  American  citizens,  and  not  belonging  to  the  enemies  of 
Great  Britain,  Upon  this  evidence,  the  jury,  under  the 
direction  of  the  judge  who  presided,  found  for  the  plaintiffs. 

In  support  of  the  motion  for  a  new  trial,  on  behalf  of  the 
underwriters,  it  was  contended,  that  this  decree  was  conclu- 
sive ;  and  that  the  judge  ought  not  to  have  permitted  any 
evidence  to  be  given  to  the  jury,  which  went  to  contradict 
it.  That  the  decree  of  the  vfcfe-admiralty  court  at  Gibral" 
tary  was  clear  and  explicit  ;  the  vessel  -was  condemned  for 
persisting  in  an  intention  to  enter  into  the  port  of  Cadiz^  at 
that  time  a  blockaded  port ;  which  by  the  laws  of  nations  was 
a  good  cause  of  condemnation.  That  the  right  of  blockade 
in  time  of  war,  was  a  part  of  the  national  law  ;  and  a  vio- 
lation of  it  by  a  neutral  in  attempting  to  contravene  it,  was 
good  cause  of  seizure  and  confiscation.  Vattel^Uib.  3. 
sect*  117.  That  a  vessel  may  clear  out  to  a  port  or  place 
where  it  is  lawful  to  trade,  not  knowing  of  a  blockade, 
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WiUiamson  fc  Without  being  liable  to  capture ;  but  persisting  to  enter  aftet- 
itzsmunoDs  (^j^g  earned,  makes  her  liable  ;  and  this  is  expressly  al- 
(^z^et  ^.     ^^gcd  ^^  ^^  condemnation,  as  the  ground  on  which  she  was 
declared  a  lawful  prize  to  the  blockading  squHdron* 

The  counsel  in  support  of  the  motion,  then  argued,  that 
a  condemnation  or  sentence  in  a  foreign  court,  was  condu^ 
sive  against  all  the  world,  and  that  no  evidence  should  be 
allowed  to  contradict  it ;  otherwise,  the  right  of  captured 
property  would  be  for  ever  fluctuating  and  unoertl^n• 
Douff.  554.  Pari^  356.  359. 

For  the  plaintifls,  in  reply,  it  was  argued,  that  the  judg5 
was  correct  in  his  decision,  that  this  decree  should  be 
opened,  and  that  the  parties  should  be  permitted  to  go  into 
evidence,  to  shew  that  this  vessel  and  cargo  was  not  subject 
to  capture  and  condemnation.  It  was  admitted,  that  in  all 
cases  where  a  ship  and  cargo  is  libelled  and  condemned  ge- 
nerally as  enemies  property,  that  the  decree  is  conclusive 
against  all  the  world ;  or  where  she  is  libelled  and  con^ 
demned  for  breach  of  blockade,  after  being  duly  warned,  it 
is  equally  conclusive.  But  on  the  other  hand,  it  was  urged, 
that  wherever  there  was  ambiguity,  or  doubts,  or  uncertain* 
ty  in  a  decree,  so  that  it  was  difficult  to  tell  on  what  ground 
the  property  was  condemned,  the  law*  would  permit  such 
decree  to  be  opened,  and  suflfer  the  parties  to  go  into  other 
evidence,  which  had  been  done  on  the  present  occasion. 
That  th^  proceedings  in  every  prize  cause,  are  to  be  taken 
together,  and  not  to  be  garbled  or  taken  in  detached  par- 
cels. In  this  case,  it  appears,  from  a  perusal  of  the  pro* 
ceedings,^  that  the  vessel  and  cargo  are  libelled  as  eneme9 
property^  which  is  the  point  put  in  issue  by  the  captwa 
themselves  ;  and  they  are  condemned  for  a  breach  ofblockm 
odes  a  point  not  put  in  issue  by  the  pleadings,  but  a  very 
diflerent  one,  and  distinct  in  its  nature. 

Thus,  there  is  a  glaring  inconsistency  and  repugnancy  on 
the  very  face  of  these  proceedings.  Who  can  possibly  tell 
from  them,  which  is  the  true  ground  of  forfi^iture  f  th^ 
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tause  mentioned  in  the  libel,  or  in  the  decretal  part  of  Vl^nfftmson  & 

them  ?  It  is  impossible.     The  law  is  therefore  very  clear,  'y™*^  "' 

that  if  a  decree  is  founded  on  matter  not  put  in  issue  by  this  ^^li  j. 

pleadings,  such  decree  is  not  conclusive,  but  may  be  opened  ^t^'^^^^*/ 

for  further  evidence.  Pari^  353*  356.     Upon  this  ground, 

it  was  determined,  after  solemn  argument  in  this  court,  in 

the  case  ofJS/aci/oci&^Sffu^^v.^'i^fw^rr/r/tfiL  that  the  circuit  ^«  «n^»  t* 

363. 

court  was  regular  in  opening  a  decree,  and  permitting  the  par* 
ties  to  go  into  evidence,  on  account  of  the  ambiguity  or  uncer  * 
Cainty  in  the  proceedings,  and  because  the  decree  was  founded 
on  maitter  not  put  in  issue  by  them.  This  point  has  therefore 
been  settled  in  the  above  case,  and  in  several  others  deter- 
mined in  the  circuit  courts  in  Charleston  district,  which  Park^.Jiiex^ 
have  never  been  brought  up  by  appeal  to  this  court ;  the  ^od  v.  T$tu>- 
parties  having  acquiesced  in  the  verdicts  of  the  juries.  ^'^* 

On  the  other  ground  respecting  the  breach  of  lilockade, 
it  was  very  clear  she  ought  not  to  have  been  condemned. 
The  article  in  our  trea^  with  Great  Britain  expressly  de«  ^ 

clares,  ^^  That  such  vessels  as  might  be  bound  to  a  port  or 
^  place  Uockaded,  may  be  turned  away  from  such  port  ojr 
*^  place,  without  being  liable  to  seizure  or  confiscation,  un^ 
**  kss  after  notice  of  such  blockade  the  vessel  should  again  at^ 
**  tempt  to  enter.^*  This  article  is  founded  in  justice,  as, 
vr  e  Pas  in  the  nature  and  reason  of  things,  and  is  most  cer*. 
tainly  agreeable  to  the  spirit  of  the  law  of  nations.  It 
guards  against  surprise,  and  is  calculated  to  prevent  an  in* 
Docent  neutral  from  being  entrapped  by  trading  to  a  place 

•a* 

where  it  was  previously  lawful,  not  knowing  of  such 
blockade.  By  this  article,  notice  of  the  blockade,  and 
turning  away,  or  in  other  words ,  an  order  to  depart,  must 
precede  the  attempt  to  enter  a  second  time ;  and  no  vessel 
is  liable  to  seizure  unless  she  attempts  again  to  enter  a 
blockaded  port,  afiter  being  warned  to  depart.  Now  in  the 
present  case,  there  is  no  proof  of  any  such  attempt  to  enter 
after  notice  to  depart ;  for  the  conversation  between  the  ad- 
miral of  the  fleet  and  the  captain,  was  on  board  of  the  ad- 
ijnirars  ship,  while  the  captann  was  not  in  his  own  vesseL 
And  it  appeals,  she  was  sent  into  Gibraltar  only  for  wordt 
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WiHtiun«mi  &  which  passed  in  a  conversation  between  them,  in  answer  to 

Filzsimmons  .  ,         ,  i     •     i     <<  •        i  i  i  •    < 

V.  a  question  put  by  the  admiral,  ^^  saymg  he  woula  go   into 

Cox  "et*  ai.  "  Cadiz  unless  he  got  neio  orders  /"  but  there  is  no  proof 
of  his  ever  having  attempted  it,  or  having  offered  to  go  to* 
wards  the  port  afterwards ;  so  far  from  that-,  on  the  contrary, 
it  does  not  appear  that  the  captain  ever  got  posssesion  of  his 
ship  again,  so  as  to  haye  any  power  over  her,  as  she  was 
immediately  ordered  away  to  Gibraltar^  and  there  condemn- 
ed  as  a  prize  to  the  squadron.  So  that  there  was  no  act 
done  by  the  captain  of  the  ship,  which  could  subject  her  to 
capture,  either  by  the  law  of  nations,  or  our  treaty  with 
Great  Britain.  And  it  is  the  first  time  in  the  history  of  na« 
tions,  that  ever  a  valuable  ship  and  cargq  were  condemned, 
for  bare  expressions  or  intentions^  which  were  never  carried, 
or  attempted  to  be  carried  into  execution.  They  admitted, 
that  if  the  captain  had  been  suffered  to  have  returned  on 
board  of  his  own  ship,  and  attempted  to  have  entered  the 
port  oi  Cadiz  afterwards,  the  ship  would  have  been  a  lawful 
prize.  But  the  decree  itself  does  not  state  that  she  at- 
tempted to  enter  the  port  afcer  having  been  duly  warned 
away  ;  only  that  the  captain  persisted  in  an  intention  to  enter* 
That  a  bare  intention  to  do  a  thing,  or  persisting  in  such  in- 
tention, without  ever  attempting  to  put  it  in  execution,  is  a 
nugatory  thing ;  even  in  treason,  a  bare  intention  without 
some  overt  act  will  not  constitute  the  offence. 

The  Judges^  after  fully  considering  this  case,  were  all  of 
opinion,  that  the  presiding  judge  on  the  trial,  very  properly 
opened  the  decree  of  the  vice-admiralty  court  at  Gibraltar^ 
and  permitted  the  parties  to  go  into  evidence,  as  the  facts 
stated  in  the  decree  did  not  amount  to  a  justifiable  cause  of 
condemnation ;  and  also,  because  there  was  ambiguity  and 
uncertainty  in  the  proceedings,  the  libel  stating,  that  the 
vessel  and  cargo  were  enemies  property^  and  the  decree 
condemning  for  breach  of  blockade.  It  was  very  clear  there- 
fore, for  these  reasons,  that  this  decree  was  not  conclusive, 
as  was  determined  in  the  case  of  Blackloci  and  Bower  v. 
Stewart  et  aL  and  in  several  other  cases,  and  as  laid  down 


' 
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m  Park^  353.  356.     And  froth  the  evidence  offered  in  the  wnHwtwon  fc 

Fitzdminont 

case,  it  appears  ^he  was  not  liable  to  capture  and  condttnna-i  v. 

tloii,  either  on  the  ground  mentioned  in  the  libel,  or  in  that    COXA'S  ai.' 
of  the  decree. 

With  respect  to  the  cause  stated  in  the  libel,  to  wit,  that 
^e  ship  and  cargo  wet^  enemies'  property,  there  was  no 
prbof  even  alleged  that  she  belonged  to  the  enemies  of 
Great  Britain  ;  on  tht  contrary,  it  was  clearly  proved  that 
they  were  the  bona  f  He  property  of  the  plaintiffs,  citizens  of 
America^  so  that  on  this  ground  there  was  not  a  shadow  of 
rieason  for  condemnation  ;  indeed,  the  sentence  for  breach 
of  blockade  seems  to  admit  the  fact,  by  abandoning  that 
ground,  and  condemning  on  another  of  a  very  different  na- 
ture. And  as  to  the  breach  of  blockade,  the  reason  assign- 
ed in  the  sentence  of  condemnation,  that  seems  to  be  as 
groundless  as  the  allegation  in  the  libel ;  for,  from  the  evi- 
dence offered  on  that  head,  she  did  not  attempt  to  enter  the 
port  of  Cadiz  after  being  warned  by  the  blockading  squadron. 
The  only  evidence  relating  to  that  subject,  was  what  passed 
between  the  captain  and  the  adihiral,  on  board  of  the  flag- 
ship, when  the  former  was  under  examination,  while  the 
captain  was  in  the  nature  of  a  prisoner,  and  when  he  had 
no  control  or  command  over  his  own  vessel ;  in  answer  to 

a  question  asked  him  by  the  admiral,  where  he  intended  to 

go  if  he  released  his  vessel,  he  replied,  that  he  intended  to 

enter  Cadiz^  unless  he  got  contrary  orders  ;  upon  this  ihe  ad- 
miral ordered  his  ship  to  Gibraltar. 

This  verbal  declaration  of  the  captain  to  the  admiral,  in 

his  then  situation,  was  no  ground  certainly  for  seizing  his 

ship.     The  treaty  between  Great  Britain  and  this  country 

is  express  on  this  point ;  ^^  That  an  American  vessel  sailing 

^^  to  a  blockaded  port,  not  knowing  of  the  blockade,  shall 

^  not  be  detained,  nor  her  cargo  (if  not  contraband)  be  con- 

^*  fisdiated,  imless  after  notice  she  shall  again  attempt  to  en* 

^^  tery  but  shall  be  permitted  to  go  to  any  other  place  she 

^  may  think  proper." 

This  is  a  fair  exposition  of  the  law  of  nations  on  the  sub- 
ject, as  it  prevents  an  innocent  neutral  from  seizure  and  con- 
Vou  n.  3D 


* 
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Wiiiiamaoii  k  fiscation,  who  may  approach  a  besieged  place,  not  knowing 
Fiusimmoo.  ^^  ^  blockade,  llie  bare  declaration  of  die  master,  unac- 
i^x'^et  !i.  companied  with  any  fact  corrobomtive  of  such  his  inten- 
tion, was  not  a  ground  of  seizure ;  besides,  free  agency  was 
wanting  in  the  case,  to  constitute  the  offence,  for  he  was  in 
the  nature  of  a  prisoner,  not  in  the  possesuon  or  command 
of  his  vessel,  or  having  any '  control  over  her  at  the  time 
when  these  expressions  were  uttered ;  and  unless  there  had 
been  a  second  attempt  to  enter  into  the  port  of  Ckuftz^  there 
could  be  no  offence  against  this  treaty.  But  what  is  most 
remarkable  in  the  case  is,  that  the  reason  assigned  in  the 
sentence  of  condemnation  is  not  an  offence  against  the  treaty. 
She  is  condemned  for  persisting  in  ttn  intention  of  entering  i 
this  is  no  offence  under  the  treaty ;  it  is  no  cause  of  seizure  ; 
mere  loose  parlance,  unconnected  with  any  fact.  It  is  evi- 
dent, therefore,  that  she  was  not  condemned  for  any  cause 
justifiable  in  its  nature,  or  by  the  law  of  nadons,  or  by  the 
treaty  subsisting  between  the  two  nations  If  the  condenma* 
tion  had  been  for  attempting  to  enter.,  after  being  warned^ 
it  might  have  been  a  good  cause  of  capture  ;  but  persisting 
in  an  intention  alone,  is  no  cause  of  capture.  Therefore 
the  sentence,  upon  the  face  of  it,  if  there  were  no  other 
grounds  in  the  case  to  open  it,  would  have  been  suiBcient. 

New  trial  refused,  and  rule  discharged. 

Present,  Grimks,  Bat,  Johhson,  Trezsvant  and  Bns^ 

VARD. 
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David  Smith  against  John  Hart,  Sheriff  of  Charleston    Chartetton 

District.  /^mcMm 

/ 
/ 

SPECIAL  action  on  die  case  for  an  escape.    Verdict     uponanes- 

for  plaintiff.    Motion  for  a  new  triaL  S*^ni^'if  SI  1 

This  was  a  special  action  on  the  case  airainst  the  sheriff  feu^Hnt  is  in 

V  on  a  cupUu  tut 

for  negligendy  suffering  a  defendant  to  escape  from  gaol,  MtirfacUn- 

who  was  in  upon  mesne  process,  per  qtwd^  the  plaintiff  lost  beeomes  the 

his  debt,  &c»   in  which  tiiere  was  a  motion  for  a  new  trial,  gheriin^buHf 

on  the  groimds  of  misdirection  in  the  judge  (Trezevant)  'JJ^ceg,™"**^ 

who  tried  the  cause,  and  also  that  the  verdict  was  against  "^^^^  the  da- 

^  tnnges  are  un- 

law* ascertained. 

The  original  cause  of  this  action  was  the  value  of  a  horse  giVeirhat  they 
which  Smith  had  sold  to  one  Currie^  for  two  hundred  dol*  ^onabiLrai- 
lars.  For  this  sum  Currie  was  arrested  and  put  in  prison,  {e^fij Ji'  the 
but  soon  after  broke  eaol  and  escaped.  demand,  ai  in 

o  '^  ^  cases  of  insoi- 

The  present  was  an  action  against  the  sheriff  of  Charles'^  Tency,  or  the 

■  .  ,  like,  «c 

ton  district,  for  negligence  in  permitting  this  man  to  escape    Insufficiency 
out  of  custody.     On  the  trial,  the  sheriff,  by  way  of  mitiga-  asufficW  ex- 
tion  of  damages,  in  case  the  jury  should  be  induced  to  find  rifftnanaouon 
against  him,  proved  that  this  horse,  which  originally  cost   ^^  ^^  c««»pp- 
two  hundred  dollars,  was  soon  after  the  purchase  sold  again 
as  low  as  ninety  dollars,  which,  it  was  alleged,  was  as  much 
as  he  was  worth;  and,  therefore,  as  Currie  was  in  upon 
mesne  process,  and  the  damages  had  never  been  ascertain- 
ed, the  jury  might,  in  their  discretion,  give  what  sum  they 
tiiought  reasonable  and  just,  or  what  they  thought  Currie 
was  able  to  pay ;  and  that  this  was  not  like  a  case  where  a 
debtor  is  in  gaol  on  a  capias  ad  satisfaciendum^  and  escapes, 
where  the  sum  becomes  the  debt  of  the  sheriff,  and  he  be* 
comes  liable  in  numero  for  the  amount ;  here  the  jury  had  a 
right  to  judge  of  all  the  circumstances,  and  to  give  consi* 
derably  less  than  the  full  amount.     In  short,  it  was  alleged, 
that  in  a  case  of  this  kind,  the  jury  might  take  all  things  un* 
der  their  consideration,  and  assess  the  damages  against  the 
sheriff  in  the  same  manner  as  between  the  original  parties  1 
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Smith  and,  indeed,  if  it  appeared  that  Currie  was  insolvent,  so  that 
Hart.  the  plaintiiF  could  have  recovered  nothing  from  him,  they 
might  even  fipd  a  verdict  for  the  defendant. 

The  sheriff  also  offered  to  give  evidence  of  the  insuffi* 
ciency  of  the  gaol  of  the  district,  which  he  alleged  was  very 
insecure  ;  that  he  had  made  many  renionstrances  to  the  go- 
vernor against  such  insufficiency,  and  it  had  been  fr^quendy 
the  subject  of  presentments  from  the  grand  juries  of  the 
district,  but  all  to  no  purpose.  But  the  presiding  judge  re« 
fused  to  admit  this  latter  testimony,  as  to  the  insufficiency 
of  the  gaol,  on  the  ground  that  if  such  excuse  was  permitted 
in  law  to  exonerate  a  sheriff  for  an  escape,  there  wouI4  be 
no  such  thing  as  responsibility  in  the  sheriff^s  office  :  and 
the  more  so,  because  it  was  admitted  that  there  was  one  se« 
cure  room  in  the  gaol,  where  he  might  have  been  confined. 
^  And  as  to  the  quantum  of  damages,  the  judge  charged  the 
jury,  that  it  had  not  been  proved  in  this  case  that  Curricy  the 
defendant  in  the  action,  had  proved  insolvent :  the  original 
debt  sworn  to  and  proved  was,  therefore,  the  true  measure 
of  damagt:s  ;  the  ninety  dollars,  the  sum  the  horse  sold  for 
after  he  was  abused  and  worn  down,  ought  not  to  be  a  rule 
in  this  case,  though  be  admitted  there  were  cases  on  mesne 
process  where  a  jury  might  give  less,  if  the  circumstances 
of  the  case  would  warrant  it,  as  in  hard  actions,  or  where 
the  defendants  were  in  insolvent  circumstances,  &c.  The 
jury,  however,  gave  a  verdict  for  the  full  value  of  the 
horse. 

The  Judges,  after  hearing  the  arguments  for  and  against 
this  motion,  were  of  opinion,  that  the  presiding  judge  was 
correct  in  his  opinion  on  both  grounds,  in  his  charge  to  the 
jury.  That  there  is  this  disdnction  between  a  defendant  in 
custody  on  a  mesne  process,  and  on  a  capias  ad  aatUfa' 
ciendum  ;  in  the  former  case,  where  the  damages  are  unas* 
certained,  the  jury  may  take  all  the  circumstances  of  the 
case  into  consideration,  and  give  less  than  the  sum  dcms)nd* 
ed ;  but  in  the  latter  case,  upon  the  capiat  ad  satisfaciendum^ 
the  debt  being  ascertauned  on  record,  it  becomes  the  deb(  of 
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the  sheriflF,  and  he  is  liable  for  the  amount  in  case  of  an  es-      ^Smith 
cape ;  although  in  the  former  case  the  jury  may,  if  they 
please,  give  the  whole  demand. 

Upon  the  ground  of  the  insufficiency  of  the  gaol,  they  JB1W//T26.  3 
were  of  opinion,  that  the  testimony  offered  to  be  given  to  sm^D^nf, 
the  jury,  was  very  properly  rejected  by  the  judge  ;  because,  '^  *'*"^'  ^'* 
if  testimony  of  this  kind  was  once  permitted  in  favour  of  a 
sheriff,  it  would  be  opening  a  door  for  sheriffs  and  their 
officers,  and  gaolers,  for  making  excuses  without  end ;  for 
which  reason  the  law  is  clear,  that  it  is  no  legal  excuse.  2 
Henry  Biackstone^s  Reports^  108*    And  what  strengthens 
this  doctrine  on  the  present  occasion,  is,  that  there  was  one 
secure  room,  ^here  the  defendant  in  the  original  action 

» 

might  have  been  confined. 

Rule  for  new  trial  discharged. 

Present,   Grimre,  Bat,   Johnson,  Trezevant    and 
Bbevard. 


John  Jo^ah  Murrell  against  William  Mathews.       t^^/cmso^ 

DEBT  on  bond,  given  in  part  payment  for  the  consider-  Where  a  fa- 
ation  money  of  a  tract  of  land  in  Georgetovm  district.  to1!i?8on  and 

In  this  case,  the  defendant,  who  had  purchased  the  land  bttyf  "wS 
in  question,  and  had  given  his  bond  for  the  purchase- money,  ^q  **estate*taS 
being  apprehensive  that  the  plaintiff's  tide  might  not  prove  '»  Eng-iand; 
to  be  a  good  one,  refused  to  pay  the  money  until  he  had  die  of  such  son, 

.    ,  -    .  L  1  •  *"d  having  i«- 

opmion  of  the  court  upon  the  subject.  sue,  wUi  erf:- 

The  point  therefore  came  before  the  court  upon  ia  special  fional  fee"*in 

verdict,  found  in  the  district  court  at  Georgetown^  which  ^^'^ ^ndZl 

stated,  ^T\i2X  Robert  Murrell.  the  father  of  the  plaintiff,  f^^nktion  af- 

'  -  '  r  »   tcrwards  du- 

**  by  his  last  will  and  testament,  legally  executed,  and  bear-  ""g  the  life 

"  of  such  issue, 

'^  mg  date  the  10th  of  March^  1789,  did  inter  alxa^  give  and  will  give  a  fee 

**  devise  unto  his  son  John  Jonah  Murrell^   the  present  to  a    purcha- 

*^  plaintiff,  all  his  lands  wheresoever  they  might  be,  to  him,  ^'  ^remain- 
der-man. 
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Marreii  ^'  and  the  lawful  heirs  of  his  body ;  but  in  case  he,  or  the 
Mftthevs.  '^  lawful  heirs  of  his  body,  should  die  without  a  lawful  heir, 
'•'^^''^^^  "  then  and  in  that  case,  he  devised  the  ^said  plantation  or 
^^  tract  of  land,  containing  1,240  acres  more  or  less,  where 
*'  his  son  yonah  then  resided,  called  Tiberirij  to  his  grand- 
^^  son  Robert'  Hvggtris^  to  him  and  the  lawful  heirs  of  his 
•'  body  for  ever." 

The  jury  further  found,  **  that  the  testator  died  after 
^  making  this  will,  and  that  his  son,  John  Jonah  Murrett^ 
^^  took  the  above  plantation  under  and  by  virtue  of  the 
"  above  devise.  That  the  said  John  Jonah  Murrell  was 
^*  lawfully  married,  and  had  issue  bom  alive,  and  during 
^^  the  life-time  of  such  issue,  to  wit,  on  the  9th  of  August^ 
"  1794,  the  said  John  Jonah  Murrell^  did  absolutely  seB 
^^  and  convey  the  above  plantation  in  fee-simple,  to  the  de- 
'^  fendant  William  Mathews  ;  in  part  payment  whereof,  the 
^'  within  bond  was  given.  If  under  these  circumstances, 
'^  the  said  John  Jonah  Murrell^  the  plaintiff,  had  a  right 
**  vested  in  him  by  the  aforesaid  devise,  to  the  aforesaid 
*^  plantation,  and  a  right  to  sell  and  convey  the  same  as  he 
^*  has  done,  then  and  in  that  case  the  jury  find  for  the  plain- 
^*  tiff;  but  if  he  had  no  right  to  sell  and  convey  the  same, 
^  then  they  find  for  the  defendant.'' 

S/  "^s'b^  In  this  case,  the  Judges  were  all  clearly  of  opinion,  that 
Co.  34.1  RoiL  the  marriage  of  John  Jonah  Murrell^  and  birth  of  a  child, 
4  Imu  333.  '  gave  him  a  conditional  estate  in  fee  in  the  land  in  question 
at  the  common  law.  And  his  having  conveyed  the  same 
away  during  the  life  of  such  child,  barred  the  remainder- 
man, and  all  claiming  under  him ;  and  consequently,  vrated 
a  good  estate  in  fee  in  Mathews  the  defendant. 

Judgment  for  the  plaintiff. 

All  the  Judges  present. 
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N*  B»  The  statute  13  Edward  I.  creatmg  perpetuities  by 
estates  tail  is  not  in  force  in  this  country,  consequently  what 
would  make  an  estate  tail  in  England^  is  a  conditional  fee  in 
South  Carolina^  which  is  alienable  on  the  donee's  having 
hwful  issue. 


MorreU 

▼. 
Mathews. 


.«•< 


Executors  of  John  Vanderhorst  against  Joseph 

Whitner. 


Columbia, 


TRESPASS,  to  try  a  title  to  a  tract  of  land  in  Pendkton 
district. 

The  plaindfis  in  this  action  were  nonsuited  for  the  want 
of  the  original  will  of  the  deceased  John  Vanderhorst. 
Upon  the  trial,  the  plaintiiTs  produced  a  certified  copy 
from  the  office,  which  they  thought  would  have  been  suffi- 
cient ;  but  the  defendant  insisted  on  the  production  of  the 
original,  which  the  plaintiff)  had  not  to  produce ;  whereupon 
they  were  nonsuited.  Upon  the  renewal  of  the  action,  a 
rule  was  obtained  by  the  defendant  against  the  plaintifis,  to 
shew  cause,  why  the  proceedings  should  not  be  stayed  until 
the  costs  of  the  former  suit  were  paid,  before  they  proceed- 
ed  on  to  a  second  trial.  But  the  presidbg  Judge  (Johnson) 
discharged  the  rule,  on  the  ground  that  executors  were  not 
liable  to  pay  costs  of  a  nonsuit,  in  a  case  like  the  present, 
where  there  had  been  no  laches  on  the  part  of  the  executors. 
This  was  therefore  an  appeal  from  the  decision  of  the  dis- 
trict court. 


Execntonnot 
liable  for  eotts 
on  a  nontoity 
though  they 
may  be  liable 
on  a  Ron^ro- 
9equitur^ 
where  dela^ 
or  lache$  n 
imputable  to 
them,  but  in 
BO  other  f««e. 
They  may 
even  disoon- 
tinue  without 
ooflts,  if  they 
dtaoorer  that 
they  cannot 
mamtain  their 
suit  after  it  is 
commenced. 


Mr.  Nbtt  now  moved,  that  the  decision  below  be  set  aside  as 
against  law,  and  for  that  purpose  relied  on  the  case  of  Hatves 
V.  Sanders f  3  Burr.  1584.  where  it  was  determined,  that  an 
executor  should  pay  costs  of  a  non  prosequitur^  for  not  de- 
claring in  time.  Also,  Durnford  &f  East^  654.  to  same 
point 
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Vandcrhorst  The  counscl  against  the  motion,  Messrs*  Bowie  and 
Whitner.      Taylor^  relied  on  Bermet  and  Croker^s  case,  4  Burr.  1927. 

y^^'''^^*^  also,  on  2  Strange^  654.  where  it  was  determined,  that  an 
executor  shall  not  be  liable  for  costs,  in  cases  where  he  has 
not  been  guilty  of  any  laches^  or  unnecessary  delay. 

The  Judges  were  unanimously  of  opinion,  that  the  deci- 
sion of  the  presiding  Judge  was  legal  and  proper.  There 
did  not  appear  to  be  any  laches  or  neglect  in  the  present  case. 
The  executors  were  pursuing  their  ordinary  and  regular 
remedy  for  recovering  the  rights  of  their  testator,  and  they 
did  not  know  that  the  defendant  would  have  called  for  the 
original  will  upon  the  trial,  after  so  many  cases  had  been  de- 
termined on  giving  official  copies  of  such  wills  in  evidence  ; 
and  the  nonsuit  was  ordered  not  on  account  of  any  neglect 
or  delay  on  the  part  of  the  executors,  but  because  thcry  did 
not  produce  on  the  trial  the  highest  evidence  the  case  was 
capable  of.  Under  these  circumstances,  the  law  does  not 
make  executors  liable  for  costs  upon  a  nonsuit,  on  account 
of  defect  of  evidence  on  the  trial. 

The  reason  assigned  in  the  case  of  Howes  v.  Sanders^ 
3  Burr.  1584.  was  because  the  plaintiff  had  not  proceeded 
to  trial  agreeably  to  notice.  In  that  case,  it  was  the  execu- 
trix's own  fault,  in  harassing  the  defendant,  in  giving  him 
notice  of  trial,  and  obliging  him  to  come  prepared  with  his 
witnesses.  An  executor  in  such  case  is  liable  for  costs  ; 
for  an  executor  is  only  entided  to  privilege  in  a  case  where 
the  fault  was  not  his  own.  So  in  the  case  in  Salk.  314.  he 
was  held  liable  for  not  going  to  trial  according  to  notice, 
though  it  is  there  said,  he  shall  not  pay  costs  on  a  nonsuit. 
Barries'* s  Notes^  107.  to  the  same  point.  All  the  above  cases 
go  upon  the  idea  of  laches  and  delay  on  the  part  of  execu- 
tors, and  therefore  they  were  held  liable,  but  in  no  other  in- 
stances are  they  liable  ;  and  it  is  expressly  laid  down  in 

_  « 

s  Burr.  158G.  S  Cro.  Jac.  229.  that  an  executor  does  not  pay  costs  upon 

Murr.  1988'  ^  nonsuit ;  an  executor,  if  he  discovers  that  he  cannot 

maintain  his  suit,  may  even  discontinue  without  costs, 

2  Strange^  871*    From  all  these  cases,  then,  the  true  rule 
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seems  to  be,  that  wherever  there  has  been  any  delay  or  im*  VmdArbon^ 
proper  neglect,  he  shall  pay  costs ;  but  where  he  has  not     Wkitner- 
been  guilty  of  any  such  conduct^  he  is  privileged  firom 
costs. 

Let  the  rule  for  reversing  the  decision  of  die  circuit  court 
below  be  discharged,  and  the  determination  stand  con^ 
firmed. 

Present,  Grimke,  Waties,  Bat,  Johnson  and  Bre- 
vard. 


William  M*Cormick  against  John  Connoly.  eharUtun 

ASSUMPSIT  for  work  and  labour  in  building  a  house  where  a  con- 
on  SulUvarCs  island.  Verdict  for  the  plaintiff.  Motion  for  f^^'buiUiilJS^^a 
a  new  trial.  ^?""?'     •»<* 

anilitions     or 

The  plaintiff  in  this  case,  offered  in  evidence  a  bill  of  ma-  aitei-ationa  are 
terials,  and  also  another  for  the  workmanship  in  building  the  plan,  fco.  the 
house,  together  with  a  mcasurv:ment  and  valuation  by  three  tnift"hail*' re- 
carpenters,  in  which  they  gave  it  as  their  opinion,  that  the  "e**Het*"iIao^ 
plaintiff  was  well  entitlcrd  to  the  sum  of  three  hundred  and  ^^^  ^'**'  "^*- 

*  ^  son. 

ten  pounds  sterling,  for  his  materials  and  workmanship,  &c.      Tradesmen 

*  -11  ■"'*    contrac- 

but  the  defendant  had  no  notice  when  they  were  to  meet  to  tors,  making 
make  this  valuation,  nor  was  he  present  when  it  was  made.  materiHis  and 

"work  man  ship 
regardless   of 

On  the  part  of  the  defendant,  it  was  proved,  that  there  |^^[^  ^^;^ 
was  a  contract  or  special  agreement  made  for  the  erection  of  ^  allowed, 
this  building  between  the  parties,  and  that  the  plaintiff  had  contract  in  all 

,  ,  such       easeSy 

contracted  to  build  a  house  of  the  same  size  and  dimensions  shall  be  the 
as  that  of  /•  H.  Stevens^  a  neighbour  on  the  is^uid,  at  and  ehai^,  and 
for  the  price  or  sum  of  one  hundred  and  fifty  pounds  ster-  j|J.  *hailVwm 
Kng ;  and  that  in  pursuance  of  this  agreement,  the  plaintiff  "^  charges. 

Vol.  n.  3  B 
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M^[3omiick  proceeded  to  measure  Mr.  Stevens's  house,  and  soon  after 
Co  iToty.  ^^^^  ^  work.  That  there  was  no  difference  in  the  plan  or 
dimensions  of  the  two  houses,  except  that  instead  of  the 
roof  springing  or  rising  from  the  side  of  the  house,  the 
piazza  and  body  of  the  building  were  covered  by  the 
same  roof.  The  defendant  on  his  part,  admitted,  that  there 
were  four  dormant  windows  in  the  house  which  were  not 
in  Mr.  Stevens's  house,  which  he  was  willing  to  pay  for  at  a 
just  valuation. 

On  behdf  of  the  plaintiff,  it  was  argued,  that  whenever 
an  agreement  or  contract  is  entered  into  for  building  a 
house,  and  there  is  a  variation  in  the  plan  or  additions  made 
which  were  not  in  the  original  agreement,  then  in  every 
such  case,  the  contract  is  set  afloat  or  rescinded  ;  because, 
it  is  no  longer  the  one  originally  made,  but  a  new  one ;  in 
which  the  builder  has  a  right  to  charge  for  his  materials  and 
labour  at  the  usual  and  accustomed  prices,  unless  a  specific 
price  is  agreed  upon  in  the  last  contract ;  and  that  this  had 
been  the  custom  of  master  builders  in  Charleston  for  many 
years  past. 

For  the  defendant,  in  reply,  it  was  admitted,  that  of  late 
years,  there  had  been  instances  in  Charleston^  of  contracts 
having  been  eluded  and  set  afloat  for  trifling  or  inconsidera- 
ble alterations  in  the  plans  of  the  buildings,  but  that  it  was 
an  erroneous  principle,  subversive  of  justice,  and  a  most 
unwarrantable  exaction  on  the  part  of  builders,  who  had 
always  confederated  together  to  support  one  another  in  those 
exorbitant  charges  and  demands.  That  the  community 
had  often  groaned  under  these  exactions  on  the  part  of 
tradesmen,  and  that  it  was  now  high  time  to  make  a  stand 
against  them,  and  put  the  principles  upon  which  these  un- 
reasonable demands  were  founded,  to  the  test  of  law  and 
substantial  justice.  In  the  present  case,  the  original  con- 
tract was  for  one  hundred  and  fifty  pounds  sterling,  with 
which  the  plaintiff  had  agreed  to  be  perfectly  contented ; 
but  owing  to  the  trifling  alterations,  which  would  not  have 
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made  the  diflFerence  of  fifty  dollars,  according  ,to  the  best  M'Cormick 
calculations,  he  had  gone  off  from  the  first  contract  and  had  Connoiy. 
trumped  up  an  account  for  materials  and  labour,  &c.  to  the 
enormous  sum  of  three  hundred  and  ten  pounds  sterling, 
which  had  been  vouched  by  other  respectable  tradesmen. 
This,  it  was  said,  was  such  an  imposition,  as  could  not  be 
tolerated  or  supported .  in  a  jcourt  of  justice*  It  was  ad- 
mitted by  the  counsel  for  defendant,  that  every  contract 
ought  to.be  upheld  and  maintained  with  good  faith,  and 
that  whenever  there  were  addiuons  or  alterations  made  in 
a  building  contracted  for,  that  such  additions  and  altera- 
tions ought  to  be  paid  for  at  a  reasonable  valuation  ;  but, 
that  every  other  part  of  the  contract  should  remain  unal- 
tered by  it*  This  construction  would  go  to  support  and 
maintain  contracts,  and  at  the  same  time  do  justice  to  trades- 
men for  all  extra  work  done :  whereas,  the  construction 
contended  fi>r  by  the  plaintiff,  went  to  destroy  contracts,  and 
render  them  uncertain,  and  to  lay  the  foundation  for  those 
unwarrantable  exactions  which  this  city  had  so  long  la- 
boured under,  contrary  to  every  principle  of  reason  and 
justice* 

The  presiding  Judge,  (Grimke,)  in  his  charge  to  the  jury^ 
mentioned,  that  however  this  practice  of  setting  aside  ori- 
ginal contracts  for  buildings,  on  account  of  additions  and 
alterations  had  got  into  common  use  in  this  city,  and  into 
use  throughout  the  country  in  general,  it  was  neither  found- 
ed in  law  nor  justice*  That  on  the  contrary,  the  wisdom 
and  policy  of  the  law  was  to  uphold  and  maintain  con- 
tracts where  they  were  fairly  entered  into ;  and  that  in  all 
cases,  where  there  were  alterations  and  additions  made  in 
buildings,  such  should  be  paid  for,  without  altering  or 
affecting  in  the  least  the  original  contract* 

The  jury,  however,  contrary  to  the  charge  of  the  judge, 
found  a  verdict  for  the  plaintiff  to  the  whole  amount  of  his 
demand,  agreeably  to  the  valuation  of  the  carpenters  wha 
valued  the  work« 
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M*Cormiek  This  was  therefore  a  motion  for  a>  new  trial,  on  the 
Connoiy.  gToutMl  of  die  vcfdict  beiQg  against  law,  and  the  opinicNi 
^^^^''^^^    and  direction  of  the  judge  who  tried  the  cause* 

The  same  grounds  which  had  been  taken  by  the  counsel 
on  the  trial  of  this  cause,  were  again  urged  for  and  against 
Ais  motion  fbn  a  new  trial ;  only,  that  it  was  strongly 
urged,  on  the  part  of  the  defendant,  that  it  was  high  time 
the  law  on  this  point  was  finaUy  settled,  as  this  was  a  never 
failing  aonrce  of  litigation  in  die  community. 

The  Judges,  after  considering  this  case  fully,  and  hearing 
the  arguments,  were  all  of  opinion,  that  the  law  »  laid 
dowfi  by  the  presiding  Judge  to  the  jury  in  this  case,  ought 
Id  be  supported  and  maintained  in  the  construction  of  con- 
tracts. That  whatever  the  practice  might  hidierto  have 
been  among  the  master  builders  in  Charieaton^  in  making 
V  out  bills  for  materials  and  labour,  in  cases  where  there  were 

additions  or  alterations  in  buildings  contracted  for,  widiout 
any  regard  to  such  contracts,  it  was  erroneous  in  principle 
and  illegal*  Wherever  a  contract  is  made  for  any  building 
of  any  size  or  dimensions,  it  becomes  a  law  to  the  parties, 
and  they  are  both  bound  by  it ;  and  wherever  additions  or 
alterations  are  made  in  such  buildings,  they  become  a  new 
.or  additional  contract,  either  express  or  implied,  without 
a£Fecting  the  original  contract,  and  must  be  paid  for  agreea- 
Uy  to  snch  new  contract  if  a  sum  is  ^ed  for  that  purpose, 
but  if  not,  then  according  to  a  just  and  reasonable  vaduation. 

It  is  a  just  maxim,  that  in  the  construction  of  covenants 
and  agreemetits,  such  a  one  should  always  be  given  as  would 
uphold  and  maintain  good  faith  between  man  and  man,  ra- 
ther than  to  defeat  the  intentions  of  the  parties  to  the  cove- 
nant ;  to  give  the  constnicdon,  therefore,  urged  by  the  plain- 
tiiTs  counsel  in  this  case,  would,  in  opposition  to  this  maxim 
go  to  defeat  entirely  the  original  contract  between  the  par- 
ties ;  but  on  die  contrary,  the  other  constructioa  will  sup- 
port and  maintain  both  the  contracts  between  the  parties. 
The  amount  of  the  first  contract,  should  Ibna  in  every  case 
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•f  this  kind  Ae  basis  of  the  diarge,  and  the  extra  work    MCarmkk 
should  constitate  the  additional  charges  which  were  not  in*     counoif. 
eluded  in  the  firftt  contract.     In  PeaktPs  Nisi  PHus^  103. 
the  same  principles  are  laid  down  as  recogniscfd  in  the  En- 
gii^k  courts,  and  the  rule  is  worthy  of  adoption^  in  this 
country  as  being  founded  on  reason  and  justice. 

Let  the  verdict  be  set  amde,  and  the  rule  for  a  new  trial 
be  made  absolute. 

All  the  Judges  present. 

JVard^  for  plaintiff,  M^Credicy  for  defendant. 


John  Reigme  against  William  Dewees.  Charkttmi 

JDutrict,\WSt. 

MOTION  for  new  trial. 

In  this  case,  the  plaintiff  had  obtained  an  interlocutory  whei«  jndf- 
order  for  judgment,  and  gave  out  his  case  to  the  jury  on  a  "^"^  ^^£. 
writ  of  inquiry,  who  found  a  verdict  for  the  defendant.  &Slu"{i?u *" 

OD  executing 
a      writ      of 

Thia  was  a  motion  to  set  aside  the  verdict  and  to  have  a  inquiiy  m 
new  trial,  on  the  ground  that  the  jury  were  bound  to  give  some  damih 
damages,  however  small  they  might  be  ;  as  the  defendant's  ^^\  f^th^ 
suflering  the  judgment  to  go  against  him  by  default,  was  &"",!* dcfemU 
an  admission  in  law,  that  something  was  due;  but  the  ^\j^  raehA 
quantum  was  for  the  jury  to  determine.  In  support  of  this 
doctrine,  Mr.  Bayky  quoted  3  Black.  Com.  91.  397,  398* 
and  Impef/s  Practice^  399. 

Per  Curiam.  The  defendant's  not  pleading  to  an  action, 
but  sHfiering  judgment  to  go  against  him  by  default,  is  a 
tacit  admisuon*  in  law  that  aometbing  is  due ;  and  die  jury 


ease. 
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Reigne 

V. 

Devees. 


are  bound  to  give  some  damages  if  ever  so  smidl,  even  one 
cent,  as  laid  down  in  3  Black.  398.  1  Ear.  X.  B.  19a 
2  Str.  1259. 


Verdict  set  aside,  with  permission  to  plaintiff  to  send  his 
cause  to  another  jury. 

Present,  Grimke,  Johnson  and  Trezevamt. 


Charleitcn 
JH9irict;iWL 

Privilege  of 
one  of  the 
debtor's  in  a 
joint  and  se- 
▼eral  bond  on 
acc«>unt  of  his 
being  a  mem- 
ber of  the  le- 
gislaturetshall 
not  protect 
the  other  oo- 
obligor  on  a 
aeparate  ae* 
lion  against 
bim  on  the 
aame  bond. 


William  Hasell  Gibbes  against  John  Mitchell. 

DEBT  on  bond.    Verdict  for  plaintiff.     Motion  for  a 
new  trial. 

The  bond  on  which  this  action  was  brought,  was  a  joint 
and  several  bond,  given  by  the  defendant  and  his  brother 
William  £•  JUitchelL  The  latter  was  a  member  of  the  le- 
gislature, and  the  suit  was  commenced  at  a  time  when  he 
was  privileged  from  arrests,  on  account  of  his  being  a  mem- 
ber of  the  legislative  body  ;  he  pleaded  his  privilege  and  it 
was  allowed  him  ;  upon  which  his  brother,  the  present  de* 
fendant,  claimed  a  similar  privilege,  on  the  ground  that  he 
was  only  security  to  the  bond,  and  that  the  privilege  ex- 
tended to  him  as  well  as  the  principal ;  and  that  the  privi- 
lege of  the  other  co-obligor,  would  be  illusory  if  it  was  not 
extended  to  him  also ;  but  the  presiding  Judge  (Waties) 
refused  to  allow  the  privilege  to  him,  which  had  been  ex- 
tended to  his  brother  the  member  of  the  legislature,  or  to 
postpone  the  trial,  as  the  bond  was  joint  and  several,  and 
the  law  did  not  know  the  defendant  as  security  but  as  one  of 
the  principal  debtors,  llie  case  then  went  to  the  jury,  who 
found  a  verdict  for  the  plaintiff  against  him. 


This  was  therefore  a  inotion  for  a  new  trial,  as  it  was 
alleged  the  judge  had  mistaken  the  law,  in  not  allowing 
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tke  defendamt  the  same  privilege  which  had  been  allowed       Gibbes 
the  other  co-obligor.  MitcheiK 

But  the  other  judges,  after  hearing  argument,  unani- 
mously confirmed  the  decision  of  the  judge  in  the  circuit 
court  below ;  because,  on  every  joint  and  several  bond, 
where  the  actions  are  separated  against  two  or  more  de- 
fendants, every  individual  is  liable  in  his  separate  and  dis- 
tinct capacity ;  and  the  privilege  or  exemption  from  arrest, 
which  the  law  allows  to  one  of  the  defendants,  will  not  pre- 
vent the  ordinary  course  of  justice,  against  any  of  the  other 
co-obligors,  lliis  privilege  is  not  to  be  extended  by  impli- 
cation, because  a  fellow  debtor  is  cntided  to  legislative  ex- 
emption from  arrests. 

New  trial  refused. 

Present,  Grimke,  Johnson,  Taezevant    and    Brs* 

VARD. 


Tames  Charles  and  Thomas  Eraser  ads.  Patrick       ^   ,  , 


MOTION  to  reverse  a  decision  made  by  a  judge  at     All  motions 

chambers.  p^ilU^'dk^bie, 

A  motion  was  made  at  chambers,  before  Mr.  Justice  »«»' »>e  made 

'  -^  m  the  circuit 

Trezevant,  for  leave  to  plead  double,  and  an  order  was  tonriM,9edenu 

...      curia,  and  not 

Signed  by  him  for  that  purpose,  as  one  of  course  ;  and  this  before  a  iudge 

at  chain  bert ; 

was  a  motion  to  reverse  it*  or  before  the 

constitutional 
court    of  ap- 

After  due  consideration,  the  Judges  were  of  opinion,  g^**''on,y*'*^^ 

that  this  was  not  one  of  those  kind  of  motions  which  came  appellate  ju- 

TtsaictUHi* 

regulariy  before  a  single  judge  at  chambers,  but  should  be 
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Charies  and    granted  by  the  court,  where  the  proceedings,  arc  filed  and 
^        on  record,  sedente  curia* 

M'Leod. 

The  defendants  ihtn  moved  for  leave  to  pkski  doable, 
bat  this  motion  was  refused,  on  the  ground  that  diis  court 
had  no  original  jurisdiction,  only  an 'appellate  one  ;  conse- 
quendy,  the  defendants  must  make  dieir  motion  for  diis  or- 
der in  the  circuit  court  below. 

■  ■ 

Present,  Grihke,  Johnsok,  Trezevakt  and  Brevaexu 


£^S!i802.  J^™  Hart,  SheriflF  of  Charleston  District,  against  Isaac 

« 

TbBIAS. 


jiK9tnct,\WSL 


In  the  action 
of  debt  on  a 
replevin  bond, 
the  measure 
of  damages 
must  depend 
on  the  value 
of  the  gootis, 
where  the 
rent  is  more 
than  they 
■were  worth. 
But  if  the  va- 
lue of  the 
goods  be  more 
than  the  rent 
inarrear,then 
the  rent  doe 
it  the  true 
measure  of 
damages  hi 
aaeh  ease ;  no 
mterest  is  re- 
coverable in 
either  case,  as 
the  condition 
cf  the  bond  is 
only  to  return 
(he  goods. 


DEBT  on  a  replevin  bond.  Verdict  for  plaintifiT.  Mo* 
tion  for  a  new  trial. 

As  this  was  a  bond  for.the  performance  of  covenants,  the 
only  point  for  the  jury  was  the  quantum  of  damages. 

I'he  plaintiff  proved  the  amount  of  rent  in  arrear,  which 
was  due  by  the  tenant,  and  contended  that  the  jury  were 
bound  to  give  that  amount  in  damages  against  the  defendant 
on  this  bond  ;  as  the  tenant  had  eloigned,  or  carried  off  the 
goods  seized  and  distrained  for  rent,  together  with  interest 
from  the  day  it  was  due. 

The  defendant,  on  the  other  hand,  alleged,  that  as  he  was 
only  security  on  this  bond,  for  the  forthcoming  of  the  goods 
levied  on  by  the  distress  warrant,  and  which  were  replevied 
by  the  teoant,  that  their  value  only  was  the  true  measure 
of  damages,  and  that  the  jury  could  give  no  more. 
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The  presiding  Judge  (Bat)  told  the  jury,  as  the  law  did  HaH 
not  appear  to  be  clearly  settled,  od  this  point,  that  the  best  Tobias. 
general  rule  in  his  opinion,  would  be  for  the  jury  to  give 
the  amount  of  the  rent  in  arrear ;  as  the  act  of  replevying 
the  goods  seised,  interposed  between  the  landlord  and  his 
right  to  the  goods,  and  prevented  his  common  law  remedy 
by  distress  ;  and  as  the  delay  was  occasioned  }>y  the  act  of 
the  tenant,  he  ought  in  justice  to  pay  interest.  The  jury 
found  accordingly  the  amount  of  rent  in  arrear  and  in- 
terest. 

This  was  a  motion  jbr  a  new  trial,  on  the  ground  of 
misdirection  in  the  judge,  and  as  a  verdict  against  law. 

Mr.  CheveSy  in  support  of  this  motion,  quoted  Eapinasse^s 
Dig*  348.  where  it  is  said,  that  the  sum  to  be  recovered 
should  only  be  the  value  of  the  goods  distrained ;  also, 
4  Durnford  &f  East^  483.  to  the  same  point.  He  observed, 
that  in  1  Henry  Blacistone*8  Sep.  36.  the  law  had  been  laid 
down  to  the  (ontrary  ;  but  in  2  Henry  Blackstone^s  Rep*  50. 
the  law  in  vol.  1.  p.  36.  had  been  overruled,  and  the  law  in 
Espinasse  confirmed. 

Mr.  Fordy  for  the  plaintiff,  insisted,  that  the  rent  in  arrear 
was  the  true  measure  of  damages,  and  for  that  purpose 
quoted  6  Bacon* s  Abr.  (new  edit.)  84.  and  said  the  case  in 
2  Henry  Blacisione^  was  a  case  against  the  sheriff,  and 
therefore  it  was  that  the  value  of  the  goods  was  determined 
to  be  the  true  measure  of  damages,  as  he  could  not  be  an- 
swerable for  more  tlian  dieir  value.  ^ 

The  Judges  after  due  consideration,  were  of  opinion, 
that  every  case  of  this  kind  must  depend  upon  its  own  cir« 
cumstances,  which  probably  had  occasioned  the  contradictory 
decisions  mentioned  in  the  books  on  this  subject.  The}' 
took  the  true  rule  to  be  this,  that  if  the  rent  due  be  more 
than  the  value  of  the  goods  distrained,  then  the  value  of  the 
goods  should  be  the  true  measure  of  damages.  But  if  the 
value  of  the  goods  be  more  than  the  rent  in  arrear,  then  the 

Vol,  II.  S  F 
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Hut  rent  due  should  be  the  trae  measure.  By  this  rule,  idl  die 
t obias.  parties  would  have  substantial  justice  done  them.  If  the 
goods  were  fully  sufficient  to  pay  off  the  rent,  die  landlord 
Would  gain  die  foil  benefit  of  his  remedy  ;  but  if,  on  the  con* 
trary,  the  goods  were  not  sufficient,  the  security  to  the  re* 
plevin  bond  would  not  be  entrapped,  or  obliged  to  pay  mc^e 
than  the  real  value  of  the  goods  he  was  bound  to  see  re- 
turned. But  that  no  interest  vras  recoverable  in  either 
case,  as  the  condition  of  the  bond  is  only  to  return  or  rede^ 
liver  the  goods^  or  pay  the  value.  That  at  all  events,  a  new 
trial  must  be  granted,  that  die  law  may  be  seeded  on  dib 
subject. 

Rule  for  new  trial  made  absolute. 

Present,  Griscke,   Bat,    Jobkson,  TREzfivANf   and 
Brevard. 


Charleston     JoHN  WiLLiAMsON  Endorsee  of  Promissory  note  against 

William  Turner,  Endorsor. 

A  notarj  pab-      CASE  against  the  endorsor  on  a  promissory  note  of 

lio  making  out  ,  ,     ,  . 

a  protest  from  hand.  Verdict,  for  plaintiff.  Motion  for  a  new  trial, 
tionofaderki  The  defence  set  up  in  this  case,  was  want  of  due  notice 
cicut'  groand  ^^  non-payment  by  the  drawer,  and  although  the  protest  ap- 
hi^ ^t  un'^'n  P^^^^  ^^ ^  '^^  ^"^ ^^^  proper  form  to  prove  due  aqd  legal 
*»«  w™*  'ij!  "notice,  yet  upon  the  examination  of  the  notary  himself,  it 
foanded  on  appeared  that  he  had  sent  his  clerk  to  the  house  of  the  de- 
■onai  know,  feudant,  who  returned  and  told  him  he  was  outvof  town ; 
not^'  depend  ^P^**  which  information  he  entered  up  the  protest.  The 
Thou^h™e  presiding  J"dge  (Grimke)  charged  the  jury,  that  this  was 

clerk  himself 

would   be    a  competent  witDesB  to  prore  dae  dUigeiice,  io  attempting  to  give  due  notice  o  f 
noo-payment  by  a  drawer. 
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■ot  that  regular  kind  of  information,  which  would  justify    WiiiianKoa 
the  notary  in  entering  up  the  protest,  in  order  to  charge  an      Turner. 
cndoraor*     But  the  jury,  contrary  to  the  opinion  of  the 
judge,  found  a  verdict  against  the  defpndapt  for  the  amount 
ot  the  note  and  interest. 

Mr.  Cheves  moved  ior  a  new  triaU  on  the  ground  that 
the  verdiet  was  against  law,  and  the  opinioa  of  the  presiding 
judge  on  the  trial. 

Wheveupon,  all  the  Judges  concurred  in  opinion,  that  the 
verdict  should  be  set  aside  and  a  new  trial  granted ;  bfs- 
cauae^  the  law  of  merchants  gives  very  high  faith  and  credit 
to  those  kinds  of  instruments  being  made  by  a  sworn  offi- 
cer ;  so  much  so,  that  they  are  scarcely  ever  called  in  ques* 
tion  in  a  court  of  justice  ;  but  are  received  as  prima  fade 
evidence  in  all  mercantile  questions  of  tUs  kind*  But 
where  it  appears  that  a  notary  does  not  depend  upon  his 
own  knowledge,  as  to  so  important  'and  leading  a  fact  S|s 
that  of  an  endorsor  or  acceptor  of  a  bill  of  exchange  or  pro- 
missory note,  not  being  to  be  frwnd  upon  the  necessary  in* 
^fuiryt  it  b  a  good  ground  to  reject  that  instrument,  as  this 
•kind  of  hearsay  information  from  a  derk^  will  not  warrant 
by  any  means  so  confidential  an  ofi^cer  as  a  public  notary, 
in  entering  up  his  protest.  His  own  knowledge  of  the  fact, 
will  alone  justif>'  him  in  making  up  his  protest,  either  to 
send  abroad  into  foreign  countries,  or  in  inland  transactions* 
The  Judges,  however,  were  of  opinion,  that  the  clerk  him- 
'tdf  would  have  been  a  competent  witness  to  have  proved 
the  use  of  due  diligence  to  find  out  the  defendant,  in  order 
to  (pve  him  notice  of  non-payment  by  the  drawf  r,  indepen4- 
ent  of  the  protest. 

Rule  £or  new  trial  made  absolute. 

Vceaeiit,  GAiMXSy  Jo^vsqn,  Ta£Z£vakt  and  Beevard. 
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.   ChaHeaffm  HaRRISON  &  Co.  aP^ahtSt  WiLtlAM  M*KlNKET. 

« 

A  bare  an-      CASE  for  monev  had  and  received.     Verdict  for  plaio- 
ment  of  the  uffs*    Motion  for  a  new  triaL 

iebiiry  r  de*       In  Support  of  this  action,  a  witness,  yohn  Calhotm^  was- 
no*^'wm'''"i«  produced,  who  swore  he  went  widi  die  sheriff's  deputy  to 
m^'^fficleii"  P^*°^  ®"^  ^  defendant,  who  said  it  was  a  just  debt,  and  he 
to  warrant  a  ^ould  psv  it  before  he  left  town ;  but  the  witness  did  not 

jury  to  found  ^  "^  r  • 

a  verdict  up-  J^now  the  amount  of  the  debt,  nor  the  precise  sum  sworn  to« 
iQUM  beasum  There  was  an  affidavit  of  the  debt  annexed  to  the  ¥rrit,  but* 
STn^i)  '"''or  it  appeared  it  was  s^pended  to  it  after  this  acknowledge 
m™u    shewn  ment  of  the  defendant* 

to   him,     bj 

be  '^'rend^ed       For  the  plaintiffs  it  was  alleged,  that  the  debt  was  sub- 
fore^jliry  tan  stantially  proved  by  Calhoun^  die  witncss^and  the  exact  sum 
Sfi*  *2ft  "***"  could  be  rendered  certain  by  reference  to  the  writ  and  the 
affidavit  annexed  to  it* 

For  the  defendant  it  was  argued,  that  as  no  precise  sum 
was  mentioned  by  him  when  thi»  acknowledgment  was 
made,  the  jury  had  no  rule  to  go  by  ;  no  definite  sum  was 
proved ;  consequendy,  there  was  a  total  £iiilure  of  testi- 
mony or  proof,  so  as  to  enable  them  to  find  any  specific 
sum,  or  the  quantum  of  the  plaintiff's  demand.  That  the 
sum  could  not  be  rendered  certain  by  reference,  begause  it 
appeared  from  the  inspection  of  the  writ  and  affidavit,  that 
the  latter  was  annexed  after  the  writ  was  served  ;  and  as  it 
was  not  before  the  defendant  when  he  made  the  acknow« 
ledgment,  he  could  not  possibly  have  made  any  reference 
to  it. 

The  presiding  Judge  (Grimke)  left  the  case  to  the  jury, 
to  determine  whether  the  defendant  referred  to  the  sum 
mc^ntioned  in  the  affidavit,  or  not ;  and  if  they  should  be  of 
opinion  he  did,  then  they  ought  to  find  for  the  plaintifib ; 
but  if  not,  then  for  the  defendant. 
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The  jury,  however,  found  for  the  plaintiifs  the  amount  nrarrison  and 
of  the  debt  mentioned  in  the  affidavit*  v. 

^  M'Kinney. 

Mr.  Cheves  now  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  law,  inasmuch  as  there  was  no  evi- 
dence to  warrant  it.  The  action  was  for  money  had  and 
received,  and  the  only  evidence  was,  that  defendant  said  it 
%vas  ajmvdebt  /  but  what  that  debt  was,  or  to  what  amount, 
there  was  not  one  tittle  of  evidence,  nor  any  document  by 
which  it  could  be  rendered  certain  by  reference,  at  the  time 
when  this  acknowledgment  was  made  by  the  defendant. 

The  Judges  were  unanimously  of  opinioir,  that  the  proof 
in  this  case,  was  too  vague  and  indefinite  for  the  jury  to 
found  any  verdict  upon  ;  it  was  clearly^  a  finding  without 
evidence,  for  none  appears  to  have  been  offered  of  the  sum 
due  at  the  time  of  acknowledgment ;  nor  was  there  any 
document  mentioned,  to  which,  by  reference,  the  amount 
could  be  rendered  certain.  It  is  said,  there  was  an  affida- 
vit annexed  to  the  writ,  which  mentions  the  exact  sum  due  ; 
but  it  also  appears,  that  this  affidavit  was  annexed  to  the 
writ  after  the  service  and  after  the  acknowledgment  made 
by  the  defendant,  so  that  it  formed  no  part  of  the  proceed- 
ings in  the  cause  at  that  time  ;  and  therefore  it  could  not 
be  referred  to,  as  the  defendant  was  totally  ignorant  of  it.  ' 

Besides,  there  is  something  mysterious  in  this  affidavit 
being  annexed  after  the  service  of  the  writ ;  for  it  is  Well 
known  to  be  the  practice,  to  endorse  affidavits  of  the  sub- 
sisting  debt  on,  or  to  annex  them  to,  the  original  writ  be* 
fore  service,  as  a  rule  to  the  sheriff  in  taking  bail,  but  ne- 
ver s^terwards ;  to  say  no  more  of  it,  it  witea  very  irregular 
mode  of  proceeding. 

Rule  for  new  trial  made  absolute. 

Present,  Grimxe,  Johnson,  Trezevant  and  Bkevard. 
M>Credze^  for  plaintiff,  Cheves,  for  defendant. 
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Charleston  •^^  Kennedt  against  O'Brien  Smith. 

I)i9trict,\902» 

PUintiiT  maj  MOTION  to  reverse  a  decision  in  the  circuit  court* 
UoV  a^^'^anV  Mr.  SimMs  stated,  that  in  JUarch,  1793,  the  writ  in 
y^andadliy  ^^"^  ^^  ^^"  iBsued,  served  and  duly  returned,  but  for  vi^ 
la  ^'  of^  the  '^^^  reasons,  the  plaintiff  was  not  prepared  to  file  her  de^ 
vnt  but  not  daration  till  Jklay  term,  1803  ;  and  that  he  had  siren  the 

afterwards,  aa  . 

the  writ  at  the  defendant's  attorney  one  term's  notice,  agreeably  to  the  mk 

expiration   of  ^  ^ 

that  time  be-  of  court ;  mid  therefore  had  moved  the  circuit  court  of 
tinaed ;  aitho'.  Charleston  district,  the  beginning  of  the  last  term,  for  leave 
o^eoart.ifti^  ^  ^  ^i*  declaration.  But  the  presiding  Judge  (Johvson) 
no'f  me hUd^  ^^^  ^^  ^^  ^^^^  ^^  id>ated,  as  no  proceediQgs  had  been 
eUration  dur-  carried  ou  within  a  year  and  a  day  after  the  return ;  and 

ingtheseoood        ^  ■'  ^ 

term,  the  de-  being  out  of  couTt,  there  was  no  ground  for  subsequent  pro* 

feodant    may  .  _^  .  .  i         i     •  •  • 

aign jHdgfment  ceediugs.     llus  was  a  motion  to  reverse  that  decision,  and 
fttr  a^Oo^t  ^^f  1^^^^  to  go  on  in  the  court  below  and  file  his  deda^ 
*"  ration. 

Mr.  Simons^  in  support  of  his  motion,  contended,  that 
after  a  suit  is  once  well  brought,  it  can  Qever  go  out  <^ 
court  without  some  judgment  of  the  court,  either  by  non 
prosy  •.  nonsuit,  verdict  or  otherwise.  That  if  a  secpnd  writ 
had  been  issued,  and  the  defendant  had  pleaded  the  fiVst 
writ  in  abatement,  he  would  thereby  have  destroyed  the  se* 
cond  writ.  1  BacorCa  Abr.  22.  That  it  is  laid  down  i|i 
%  Cromp.  212.  that  where  four  terms  elapse,  defendant 
must  have  a  term's  notice,  which  had  been  given  in  this  cas^ 
CQpformaUe  to  the  tenth  rule  of  coun. 


See  the  ease 


Mr.  jUfCredie,  contra,  said  there  had  been  a  very  uncom* 
mon  delay  in  this  case ;  not  only  a  year  and  a  day,  but 

of  Steven*  t.  seven  years  had  elapsed  between  the  issuing  the  writ  and 
the  motion  for  leave  to  file  the  declaration,  without  any  con- 
tinuance,  modon  or  other  proceeding  whatever,  to  keep  the 

^  action  in  court.     That  it  is  a  well  known  rule  at  common 

law,  that  if  the  plaintiff  does  not  proceed  to  file  his  dedara- 


CiF  SOUTH  CAROLINA,  IN  THE  YEAR  1802.  415 

tion  within  a  year  and  a  day  after  the  retutn  of  the  writ,  it  Kcnneily 
abates  and  the  party  is  then  out  of  court,  and  the  defendant  smith, 
goes  without  day.  Even  a  solemn  judgment  entered  up  on 
record,  is  supposed  to  be  satisfied  if  there  are  no  proceed- 
ings  within  a  year  and  a  day ;  and  the  plaintiff  is  obliged  to 
begin  de  novo  by  writ  of  scire  facias ;  which  in  many  re* 
spects  may  be  considered  as  a  new  suit,  as  the  defendant 
may  plead  to  it*  But  in  the  present  instance,  there  has  been 
%  chasm  of  seven  years,  without  taking  any  step  to  fill  it  up, 
which  to  all  intents  and  purposes,  operates  as  a  discontinu- 
ance ;  for  it  is  laid  down  in  3  Blackstonis  Commentaries^ 
p.  296.  that  when  a  plaintiff  leaves  a  chasm  in 'the  proceed- 
ings of  his  cause,  ^^  as  by  not  continuing  of  it  regularly  from 
^  day  to  day,  or  from  time  to  time,  as  he  ought  to  do,  the 
^^  suit  is  discontinued,  and  the  defendant  is  no  longer  bound 
^^  to  attend  to  it ;  but  the  plaintiff  must  begin  again  by  suing 
^*  out  a  new  original."  In  1  Viner^  63.  it  is  laid  down, 
that  every  discontinuance  abates  an  original.  So  in  3  Black' 
stone^s  Commentaries^  316.  plaintiff  becomes  nonsuited  if  he 
omit  to  file  his  declaration,  or  continuei  and  defendant  goes 
without  day. 

,  By  the  Judges  unanimously.  Let  the  rule  for  reversing 
the  decision  of  the  circuit  court  be  discharged,  and  the 
adjudication  stand  confirmed. 

For  by  the  general  rules  of  law,  and  the  practice  of  the 
courts  both  in  Great  Britain  and  in  this  country,  a  plaintiff 
Is  bound  to  declare  within  a  year  and  a  day  after  th6  return 
of  the  writ ;  but  by  a  rule  of  our  court,  if  he  does  not  de* 
clare  within  the  second  term,  the  defendant  may  obtain  a 
rule  to  compel  him,  or  sign  judgment  of  non  pros  ;  though 
if  the  defendant  does  not  choose  to  take  advantage  of  the 
plaintiflPs  neglect,  the  plaintiff  may  still  file  his  declaration 
within  twelve  months.  There  is,  however,  no  authority  ot 
case  in  the  books,  which  will  warrant  him  in  filing  it  after  the 
year  and  the  day.  The  case  cited  from  Crompton^  was  a 
cause  at  issue,  and  the  plaintiff  had  not  proceeded  to  trial. 
There  it  is  laid  down,  that  a  term's  notice  was  necessary  ; 
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Kennedy 

T. 

Smith. 


but  Still  it  was  given  within  the  yean  All  the  cases  quoted 
from  3  Black.  Com.  are  strong  in  point,  and  prove  that  leav- 
ing  a  chasm  in  the  proceedingSi  without  regular  continuances 
from  time  to  time,  will  amount  to  discontinuance.  But  the 
lapse  of  seven  years,  is  so  great  a  laches  on  the  part  of  the 
plaintiff  in  this  action,  that  nothing  on  her  part  can  cure  it. 


Present,  Grimke,  Trezevant  and  Brevard.  Wa- 
TIES  and  Bat  afterwards  accorded  with  the  other  Judges 
in  this  adjudication. 


XWH. 


In  cftses  f»f  vi- 
nlent  and  un- 
provoked M- 
sanlUy  ^  the 
court  will  not 
p^nt  a  new 
trial  on  ae- 
roontof  higli 
damages,  but 
let  Tiolcrtt  and 
turbalent  cha- 
racters take 
the  conse- 
fjuenees  of 
iheirownructa 
and  offensive 
heiiaviour. 


Chanellok  against  Va^ghh. 

ASSAULT  and  battery  from  Sumter  district. '  Verdict 
for  plaintiff.     Motion  for  a  new  trial* 

This  ai^ared  from  the  report  of  the  judge  who  tried  the 
cause,  to  have  been  a  very  violent  and  outrageous  assault, 
and  without  provocation  on  the  part  of  the  plaintiff,  in  which 
the  jury  gave  heavy  damages,  to  wit,  — —  dollars  ;  and  the 
present  was  a  motion  for  a  new  trial,  on  the  ground  of  ex* 
cessive  damages. 

But  the  Judges  unanimously  refused  it,  on  the  ground 
that  wherever  an  assault  was  wantonly  committed  upon  the 
person  of  a  peaceable  citizen,  without  provocation,  as  ap- 
peared from  the  report  of  the  judge  who  tried  the  cause,  it 
was  a  ver}^  proper  case  for  the  consideration  of  the  jurj'f 
as  it  went  home  to  the  feelings  of  every  orderly,  sober-mind* 
ed  man  in  the  community*  It  was  their  province  to  weigh 
well  and  consider  all  the  circumstances  of  the  case,  *and  to 
assess  such  damages  as  they  thought  would  be  commensu.* 
rate  with  the  nature  of  the  injury,  and  such  as  would  effectu- 
ally check  such  an  evil.  In  the  present  case,  however>they 
did  not  think  the  damages  excessive*    Let  the  defendant 
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take  the  conseijueiices  of  his  violent  send  outrageous  con* 
duct ;  he  is  entitled  to  no  indulgence  from  this  court,  nor 
will  it  ever  interfere  in  such  cases,  unless  the  damages  are 
anreascmable  beyond  measure.  The  peace  and  good  order 
of  the  community  depended  very  much  on  making  proper 
examples  of  such  disorderly  and  turbulent  men  as  the  de^ 
fendant  appeared  to  be* 


CfameHor 

V. 

VHitghn. 


Rule  for  new  trial  discharged* 
All  the  Judges  present. 


Douglass  against  Fkizzlb. 

MOTION  to  set  aside  a  nonsuit. 

Upon  the  call  of  the  docket  at  the  circuit  court  at  Lan- 
co^/^r  district,  the  plaintiff  was  not  ready  with  his  witnesses 
to  go  to  trial,  whereupon  he  was  nonsuited,  llie  day  fol- 
lowing the  order  for  nonsuit,  the  plaintiff  moved  to  have  his 
cause  reinstated  on  die  docket  for  trial  at  the  next  court, 
upon  sundry  affidavits,  stating  that  the  plaintiff  himself  was 
accidentally  prevented  from  going  to  court  in  time  to  sup- 
port his  cause,  on  the  call  of  the  docket,  and^that  several  of 
his  witnesses  who  had  promised  to  attend  did  not,  owing,  as 
he  conceived,  to  a  heavy  fall  of  rain,  which  had  raised  seve- 
ral of  the  water- courses  so  as  to  make  them  impassable  ; 
but  the  court  below  did  not  think  these  sufficient  reasons, 
especially  as  many  causes  had  been  very  frequently  put  off, 
under  very  frivolous  pretences. 

This  was,  therefore,  a  motion  to  set  aside  this  nonsuit.     « 

The  Judges,  after  hearing  the  reasons  for  and  against 
this  motion,  said,  that  they  had  very  frequently  observed 


1802. 


Vhere  a 
plain  tifTiftprc- 
rentedby  ac- 
cident from 
aUending  to 
sapport  his 
catise  on  the 
call  of  the 
docket,  and 
his .  vitnesset 
do  not  attend 
aeeording  to 
promise,  ko. 
these  are 
reasonaUe 
grounds  fof» 
setting  aside 
a  nonsuit  or- 
dered for  not 
being  ready 
to  proceed  to 
trial. 


Vol..  IT. 


3  G 
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y. 
Frizzle. 


cause!  poBtponed  on  very  trifling  pretences^  and  therefore  it' 
was  necessary  to  attend  strictly  to  the  call  of  the  dockets  in 
the  district  courts,  as  many  shameful  delays  had  been  expe-^ 
vienced  in  tltem.  But  ki  this  case  it  would  be  hard  to  cut 
the  plaintiff  off  from  a  chance  of  justice,  as  4ie  swears  he 
was  prevented  by  unavoidable  accidont  from  attending  him- 
self, and  that  several  of  his  witnesses  had  promised  to  at- 
tend, but  were  prevented  by  a  heavy  fall  of  rain  and  freshes 
from  attending.  And  although  the  promise  of  a  witness  to 
attend  without  a  subpoena  is  not  a  good  ground  for  putting 
off  a  trial,  yet,  when  connected  with  the  other  circumstaaces 
in  this  case,  it  appeals  to  be  a  reasonabk  ground  within  the 
discretion  of  the  court. 


Nonsuit  set  aside* 


All  the  Judges  present*^ 


1803. 


Apertoniedo- 

her  fathet^t 
hoQse  a  maid 
under  sixteen 
yeara^of  age^ 
And  dCTOwer^ 
ing  hcraflci^ 
Tmrds,  with* 
out  the  eon- 
^ntof parents 
«*r  guardians^ 
••  liable  tofivc 
years'  impri- 
sonmentfVbe- 
ther  he  mar- 
ries her  or 
not,  under  the 
statute  of  5 
JPkUip&Ma. 
**J(»  c.  8.  made 
offorce  in  this 
state. 


Tbe  State  against  Edward  Findlay. 

MOTION  in  arrest  of  judgment* 

The  defendimt  was  indicted  on  the  statute  of  5  PhiSp 
and  Mary^  c  8.  made  of  force  in  this  state,  for  taking  away 
a  girl  under  sixteen  years  of  age,  anddeflowerbgher,¥rith« 
out  the  consent  of  her  parents*  This  statute  enacts,  that 
^  if  any  person  above  the  age  of  fourteen  years,  shall  un- 
"  lawfully  convey  or  take  away  any  woman  child  unmarried 
^  within  the  age  of  sixteen  years,  from  the  possession  and 
^*  against  the  will  of  the  father^  mother,  guardiaps  or  go- 
^*  vemors  of  such  child,  he  shall  be  imprisoned  two  years, 
^  or  fined,  at  the  discretion  of  the  justices  ;  and  if  he  de- 
^'  flowers  her,  or  without  the  consent  of  her  parents  contracts 
**  matrimony  with  her,  he  riiall  be  imprisoned  five  years,  or 
*^  fined,  at  the  discretion  of  the  justices  \  and  she  shall  for- 
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^  feit  all  her  Idnds  to  the  next  of  kin  daring  the  life  otf  her    The.Suu 
^^  Jhusband."  Findlar. 

•It  appeared,  from  the  report  of  the  judge  who  tried  the 
.caose,  (Trezevant,)  that  the  parents  of  the  girl  were  poor 
people,  and  upon  observing  too  great  a  degvee  of  fanuliarity 
between  the  defendant  and  their  daughter,  forbad  him  their 
house,  and  desired  him  to  have  no  kind  of  intercourse  with 
her,  as  she  was  a  child  incapable  of  judging  for  herself,  and 
much  too  young  to  think  of  matrimony*  That  the  defend* 
ant,  however,  contrary  to  their  injunctions,  still  came,  about 
the  house,  as  he  alleged,  to  pay  his  addresses  Jto  her,  and  ait 
length  seduced  her  to  go  off  with  him^aod  had  lived  open* 
ly  with  her  ever  since,  but  whether  married  or  not  there  was 
no^roof ;  the  parents  however  believed,  and  the  presump- 
tion was,  that  they  were  not  married.  That  in  frequent 
conversations  with  diiferent  persons  who  censtu-ed  him  for 
his  improper  conduct  in  seducing  away  a  child  from  her 
'parents,  he  declared,  and  indeed  in  some  degree  boasted, 
that  she  wa?  old  enough,  or  woman  enough  for  him,  with 
Other  expressions  of  the  same  import.  Upon  .this  testimo- 
ny, the  jury,  without  any  hesitation,  found  him  guilty  of  the 
offence  stated  in  the  indictment. 

The  present  was  a  motion  in  arrest  of  judgment,  upon 
^he  ground  that  the  indictment  did  not,  upon  the  face  of  it, 
.state  this  young  woman  to  be  a  maid  of  the  description  and 
quality  that  the  statute  was  meant  and  intended  to  protect ; 
and,  therefore,  that  the  defendant  w^s  not  subject  to  the  pain^ 
,and  penalties  of  the  act. 

Mr.  Egariy  in  support  of  the  motion,  argued,  that  the 
3tatute  of  Philip  and  Miry  was  made  for  the  protection  of 
he.ire^ses  and  young  ladies  of  fortune,  who  were  in  posses<- 
sion  or  m  expectancy  of  lands  and  tenements,  or  other  e$.- 
tates  of  great  value,  and  to  prevent  their  being  taken  off  or 
ttiarried  to  persons  of  an  inferior  degree  or  condition  in  Ufe ; 
and  that  it  was  not  meant  or  intended  to  extend  to  other 
persons  than  those  mentioned  in  the  preamble  of  the  statute^ 
jto  wit,  heiresses  and  joungrladies  of  quality* 
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The  State  Mr.  Stark^  the  state-solicitor,  observed,  that  to  give  the 
Fiodiar  Statute  under  which  the  defendant  had  been  indicted  the 
construction  contended  for,  would  be  to  subject  a  very  large 
portion  of  the  young  women  of  our  country  to  the  seductive 
arts  of  lewd  and  unprincipled  men ;  to  the  destruction  of 
the  peace  of  families,  and  the  ruin  and  misery  of  the  im* 
happy  objects  themselves,  who  have  been  or  may  be  here* 
after  seduced  and  deceived.  That  it  was  to  redress  and 
prevent  thb  great  and  growing  evil,  that  the  statute  waa 
madC)  which  should  not  be  confined  to  the  wealthy  and 
opulent  alone,  but  extended  to  the  poorer  classes,  who  need* 
ed  the  aid  of  the  law  more  than  those  in  opulent  circum- 
stances. 


The  Court,  after  hearing  the  arguments,  was  of  opinion, 
that  there  was  not  the  least  ground  to  arrest  the  judgment 
under  this  conviction.  That  the  act  in  question  was  a  wise 
and  salutary  one,  well  calculated  to  preserve  the  peace  of 
f^imilies,  to  check  and  punish  loose  and  disorderly  men, and 
to  promote  the  security  and  happiness  of  young  inexperi- 
enced females  of  all  descriptions,  whether  poor  br  opulent. 
That  when  this  act,  which  had  so  long  stood  the  test  of  ex- 
perience and  wisdom  in  another  country,  was  extended  to 
Carolina  by  our  ancestors,*  they  could  never  have  intended 
to  discriminate  or  confine  its  operation  to  heiresses  or  per- 
sons of  quality  only,  as  there  were  then  but  few,  compara- 
tively, of  that  description  in  this  quarter  of  the  world.  And 
although  the  preamble  of  the  statute  seems  to  relate  to  that 
class  of  young  women  more  than  any  other,  yet  when  the 
enacting  clauses  come  to  be  attentively  considered,  they 
are  sufficiendy  broad  and  extensive  to  include  and  protect 
all  the  young  women  of  our  country,  of  every  degree  and 
condition  whatever. 


*  The  aet  of  assembly  of  South  Carolina,  extending  the  BritUh  statatet  to 
this  country,  and  among  others  the  acts  of  5  Philip  and  MarVf  c  8.  passed 
in  1712,  nearly  a  century  ago. 
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The  motioa  in  arre^  of  judgment  wm  thetefore  refused.    The  stits 
fudd  the  rule  dischax^d*  Fiadiaj. 

All  the  Judges  present. 

As  the  defendant  was  unable  to  |)ay  any  fine,  he  was  sen* 
tenced  to  five  ]^ars'  imprisonment,  agreeably  to  the  direc* 
&MIS  of  the  statute,  as  an  example  to  all  others  of  the  same 
disscdute  character. 

N.  B.  This  was  the  first  conviction  which  ever  took  place 
in  Carolina,  under  the  statute  of  PhiUp  and  Mary,  for  this 
offence,  and  it  is  presumed  it  will  have  a  lasting  and  salutary 
effect* 

It  may  not  be  amiss  here  to  observe,  that  it  does  not  foU 
low  that  because  a  statute  hais  been  a  long  time  dormant,  it 
is  therefore  to  be  considered  as  obsolete.*  The  contrary  is 
evinced  in  this  conviction  and  sentence. 

*  An  net  of  psriiunent  is  not  repealed  bj  nonuter ;  m  long  as  it  remains 
nnrepealedy  the  judges  are  boand  to  cany  it  into  execution.  2  Jhtrnf,  and 
JEatti  STS. 


James  Masset  against  James  Trantham. 

TRESPASS  to  try  tide  to  an  island  in  the  Catawba  ri« 
ver,  in  Lancaster  district. 

Motion  to  set  aside  a  verdict,  and  for  leave  to  enter  a 
nonsuit. 

This  action  was  brought  to  try  the  tide  to  a  small  rocky 
island  in  the  Catawba  river,  adjoining  an  island  called  Fish^ 
ing  Island,  near  JRocky  Mfunt,  a  place  celebrated  for  a  shad 
fisheiy  ;  the  island  was  good  for  nothing  else  ;  the  whole  of 
it  was  a  rock,  but  a  very  advantageous  place  for  catching 
.  shad*fi A  in  the  spring  of  the  year. 


Columbiay 
1802. 


In  an  action 
to  try  tUlet  to 
land  under  the 
aet  of  1791, 
someinjniyor 
trespass  (how- 
ever small) 
must  be  com- 
mitted, and 
frevedtohsje 
Deen  commit- 
ted on  the 
premises,  in 
order  to  main- 
tain this  suit 
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The  plaintiiF,  in  support  of  his  title,  produced  a  grant 
l^diiB.  <i»^d  6th  of  January y  1 794,  for  fifty  acres  of  land,  including 
part  of  Fishing  Aland,  and,  as  was  supposed,  the  place  in 
dispute.  One  or  two  witnesses  were  caHed,  who  proved 
that  this  place  had  been  called  Fishing  Aland  for  20  years 
past,  and  the  part  in  dispute  ^  LiUk  Island,^  that  it  was 
a  flat  rock  abo«t  forty  feet  square,  or  nearly  about  the  size 
of  the  site  of  the  court-house  here.  The  plaintiff  rested 
his  case  upon  his  grant,  and  the  explanations  given  by  the 
witnesses. 

Mr.  Richardson^  for  the  defendant,  moved  the  court  for 
a  nonsuit  at  this  stage  of  the  cause,  on  die  ground  that  the 
plaintiff  had  proved  no  trespass  committed  on  the  premises 
in  question,  nor  that  the  defendant  had  ever  been  upon  the 
rock ;  and  that  in  this  action,  it  was  essentially  necessary, 
that  the  plaintiff  should  prove  that  a  trespass  of  some  kind  or 
other  was  committed  by  the  defendant  on  the  premises, 
before  he  could  be  entided  to  a  verdict- 
Mr*  Solicitor  yames,  in  reply,  said  that  in  the  present 
action,  which  was  solely  for  trying  the  right  to  the  freehold, 
it  wa^  not  necessary  to  prove  any  actual  trespass,  that  the 
present  action  by  the  act  of  1791,  had  been  substituted  for 
the  old  action  of  ejectment  for  trying  title,  where  every 
thing  was  admitted  or  presumed,  but  the  right  and  tide 
only ;  and  for  this  purpose,  a  clause  in  the  act  of  1792, 
amending  the  above-mentioned  act,  expressly  directs,  that 
the  plaintiff  when  he  sues  out  a  writ  of  trespass  for  the  pur- 
pose of  trying  tide  to  land,  shall  mark  on  the  copy  of  the 
process,  that  the  action  is  to  try  tide  only ;  which  was  done 
in  the  present  case.  That  the  defendant's  appearing,  and 
putting  in  his  plea  to  the  action,  was  tantamount  to  the  con- 
fession of  lease,  entry,  and  ouster  in  the  old  action  of  eject- 
ment, where  every  thing  was  admitted  but  the  tide  alone. 
Besides,  he  said,  that  it  was  difficult,  if  not  impracticable,  to 
prove  that  any  actual  trespass  was  committed  on  a  solid  rock 

)n  the  middle  of  a  river,  where  neither  shrub  nor  twig  waft 
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growing!  nor  any  other  substance  which  was  moveable*      Maoef 
That  the  thbg  itself  ws(s  not  susceptible  of  external  injury,    TnuiUiam. 
and  formed  a  marked  exception  to  every  other,  kind  of 
freehold. 

-  The  presiding  Judge  (Bay)  overruled  the  motion  for  the 
nonsuit,  on  the  ground  that  he  did  not  conceive  it  necessary 
in  the  action  of  trespass,  to  try  titles  to  prove  any  actual 
trespass  where  the  object  of  the  suit  appeared  to  be  to  try 
title  onty,  and  not  for  damages  done  the  freehold,  or  for 
mesne  profits.  That  the  act  of  1791,  appeared  to  him  to 
have  a  twofold  object  in  view,  first  to  abolish  the  old  ficti- 
tious  action  of  ejectment,  and  the  string  of  subtilties  attach* 
ed  to  it ;  and  at  once,  to  go  on  to  the  trial  of  the  rig^t  of 
freehold,  in  the  real  names  of  the  parties  claiming  the  land 
in  cUspute. 

That  in  all  cases,  where  damages  were  the  object  of  the 
suit,  an  actual  trespass  must  be  proved  ;  but  where  tide  only 
was  the  object,  there  it  was  unnecessary. 

The  defendant,  then  went  into  proof  of  his  tide  to  the 
premises  in  question,  and  produced  first,  a  grant  to  one 
Platt^  dated  19th  of  June^  1772^  for  180  acres  of  land^ 
which  it  was  alleged,  included  the  whole  of  the  rock  in  dis^ 
pute  ;  also,  a  deed  of  conveyance  from  PUtU  to  himself  foir 
the  same,  dated  17th  of  Marchj  1 795.  Indeed,  on  inspection 
of  the  plat  annexed  to  the  grant  under  which  the  defendant 
claimed  his  tide,  this  littie  island  or  rock  was  there  very 
evidendy  delineated ;  and  the  explanation  of  one  of  the 
jmrveyors  sworn  on  the  trial  confirmed  it,  though  the  sur« 
veyor  on  the  part  of  the  plaintiff  was  of  a  di£Ferent  opinion 
on  that  point.  But  from  the  evidence  of  the  thing  itself 
arising  out  of  a  view  of  the  plat  and  situation  of  the  premi- 
ss, and  the  corroborating  testimony  of  the  defendant's  sur- 
veyor, the  Judge  was  strongly  of  opinion,  and  so  charged 
the  jury,  that  the  defendant  was  entided  to  a  verdict.  But 
the  jury  thought  otherwise,  and  found  for  the  plaintiff. 


^ 
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Matie^  1st.  This  was  therefore  a  motion  to  tet  amde  ddis  verdkt^ 

TwidMiB.     ^^^  leave  to  enter  a  nonsiut^  or,  if  Aat  should  be  refused^ 

Sd.  For  a  new  trial,  on  the  ground  that  the  weight  of 
evidence  was  strongly  in  favour  of  the  defendant,  on  ifae 
real  merits  of  the  question. 

As  the  first  point  submitted  to  die  court  was  a  new  one^ 
and  turned  upon  the  constnicuon  of  the  act  of  assembly, 
which  had  made  so  material  an  alteration  in  the  law  for  re* 
covering  landed  property,  the  Judges  took  time  to  consider 
this  case,  and  after  mature  deliberation  were  of  opinion,  that 
the  judge  in  the  circuit  court  at  Lancaster ^  should  have  sus- 
tained the  motion  for  a  nonsuit,  as  in  every  action  of  tres* 
pass  on  lands,  it  enters  into  the  very  nature  and  ^irit  of  die 
remedy,  that  some  injury,  however  small,  shall  have  been 
committed  on  the  premises ;  aad  unless  something  of  diat 
kind  be  proved  on  die  trial,  there  is  nothing  for  the  jury  on 
which  to  found  a  verdict.  A  bare  threat  on  the  rock  to  pre» 
vent  the  plaintiiF  from  fishing,  or  any  obstruction  of  diat  sort 
on  the  part  of  the  defendant,  or  preventing  a  canoe  fh>m 
landing  there,  would  have  been  sufficient  for  the  purpose  of 
supporting  the  action ;  but  as  nothing  of  that  nature  was 
proved,  the  cause  of  action  failed  and  the  defendant  was  en« 
titled  to  a  nonsuit.  The  act  of  1 791 ,  did  not  alter  the  nature  of 
the  law,  in  order  to  enable  a  party  to  maintain  an  action  of 
trespass  ;  it  only  changed  the  old  action  of  ejectment  into 
an  easier  and  more  intelligible  mode  of  trying  tides  to  lands 
by  this  suit,  but  left  all  its  essential  requisites  attached  to  it 
in  every  other  respect. 

As  the  Judges  were  of  opinion  that  the  defendant  was 
entitled  to  a  nonsuit  in  this  case,  they  did  not  go  into  a  con- 
sideration of  the  second  ground,  or  motion  for  a  new  triaL> 

Rule  for  setting  aside  the  verdict,  and  for  leave  to  defend- 
ant to  enter  up  the  nonsuit  made  absolute. 

All  the  Judges  present. 
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James  Cockfield,  a  Minor^per  Guardian,  against  Joseph     Columbia 

Hudson^  **^- 

TROVER  for  a  negro,  iS^am.   iH^^r/on  district*    Verdict     Four  yean' 

.for  d^fendanu     Motion  for  a  new  triaL  r**n<e^ro  w 

This  was  ao  action  of  trover,  tried  in  Marion  district,  ot^^r  chattel, 

'  '  will    give     a 

before  Mn  Justice  Brevard*  who  reported  that  the  plain^*  ^t*«  ^  ^^« 

'  r  r  pofiseaaor,  and 

tiff  claimed  under  the  will  of  his  grandfather,  William  Cock^  the     statute 
fields  deceased,  which  was  produced,  and  the  defendant  will  bar  any 
claimed  under  a  parol  gift  from  the  same  William  Cockfield  to  ant  from  a  re* 
his  daughter  whom  defendant  had  married  several  years  be-  ^^^^)^* 
iort  the  publicatidn  of  the  will*     In  order  to  rebut  .this  pa- 
rol gift  to  the  defendant's   wife  from  old  Cockfield^  the 
pkdntiff  proved  a  quiet  and  uninterrupted  possession  of  the 
negro  Sam^  from  the  death  of  his  grandfather,  which  hap- 
pened in  or  about  the  year  ir94,  till  the  year  1802,  between 
seven  and  eight  years ;  and  that  after  his  grandfather's 
death,  the   negro   had  been  delivered  over  to  him  by  the 
executor  of  the  testator,  with  the  knowledge  of  the  defend- 
ant himself.    The  plaintiff  then  pleaded  the  statute  of  limit^ 
litions  in  bar  to  the  defendant's  claim. 

The  presiding  judge  then  stated,  that  in  his  charge  to  tl>£S 
juiy  he  mentioned,  that  whatever  right  the  defendant  might 
have  acquired  by  the  parol  gift  to  his  wife  from  his  father*" 
in-law,  he  had  lost  it  by  suffering  the  negro  to  rehiain  so 
.long  in  the  adverse  possession  of  the  plaintiff,  or  his 
j^ardian,  without  bringing  his  action.  That  four  years' 
peaceable  possession  of  a  negro,  or  other  chattel,  by  a  per-* 
son  claiming  it  in  his  own  right,  will,  under  our  limitation 
act,  g^ve  a  tide  to  the  possessor,  and  bar  any  other  person, 
however  high  his  title  may  have  been,  from  a  r  covery. 

The  jury,  however,  contrary  to  the  opinions  delivered  by 
the  judgC)  found  for  the  defendant. 
Vol.  n.  3H 
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Corkfield 

V. 


TUs  was,  therefore,  a  motioa  for  a  new  trial,  as  die  ver- 
dict was  alleged  to  be  against  law,  and  the  eharge  of  the 
judge  who  tried  the  cause. 

The  Judges,  without  argument,  ordered  the  verdict  t^ 
be  set  aside,  and  a  new  trial  granted,  without  costs* 

Present,  Grimke,  Watiesj  Johkson,  TREaEVAHT  an4 

BR£TAR0« 


Columbia^ 


"Where  there 
■re  two  grants 
for  the  nme 
landfthe  eider 
one  shall  al- 
ways prerail ; 
and  although 
the  yoanger 
ghrntee  might 
nave  lapsed 
the  right  of 
the  elder  one 
by  entering  a 
caveat,  and 
shewing  that 
he  had  lost  his 
right  to  j)re- 
ference  before 
the  passing  of 
the  elder 

^*ant,  jet  it 
IS  too  late  af- 
ter tlie  great 
seal  is  nxed 
to  tlie  elder 
grnht. 

This  eaurt 
ran  not  take 
into  consider- 
ation the  me- 
rits of  the 
grantees;  that 
was  matter  for 
the  court  of 
i-aveatH,  be- 
fore Uie  grant 
passed. 


Thomas  Muse  against  Samuel  LAtfCHRtDGE. 

TRESPASS  to  try  tides  to  land  in  FmrfUld  district* 
Verdict  for  defendant.     Motion  for  new  trial. 

This  case  was  tried  before  Mr.  Justice  Trezevant,  who 
reported  that  the  plaintiiF,  Mr.  Must^  had  surveyed  the  land 
in  question  on  the  25th  September^  1787«  and  took  out  his 
grant  the  4th  of  February^  ir9id,  upwards  of  five  years  af- 
ter ttie  time  of  his  survey. 

That  the  defendant,  finding  that  the  plaintiiF  had  ooutted 
to  take  out  his  grant  for  a  considerable  length  of  time,  had 
it  surveyed  for  himself  on  the  23d  of  Jcmuary^  1793,  and 
obtained  a  grant  for  it  on  the  1st  of  July^  1793,  and  the 
question  was,  which  grant  should  have  the  preference. 

llie  presiding  judge,  in  his  charge  to  the  jury,  told  them, 
that  the  plaintiff  was  bound  to  take  out  his  grant  within 
six  months  after  the  time  of  the  survey,  which  was  in  3*1)^ 
tember^  1787,  and  after  that  time  he  lost  his  exclusive  right 
to  it,  and  any  other  person  was  at  liberty  to  nm  it  out.  That 
defendant  having  done  so,  he  then  gained  an  exclusive  right 
to  it  for  six  months  after  his  survey,  which  was  on  the  23d 
oi  January^  1793,4md  his  grant  was  taken  out  on  the  1st  of 
Jidyy  1793,  within  the  six  months  after  the  date  of  his  sur- 
vey.   It  was  true,  he  said,  the  plaintiff  had  got  a  grant  f^t 
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the  land  after  the  defendant's  survey,  on  the  4di  of  Febru-  i^ae 
ary,  1793,  but  he  conceived  that  grant  of  the  plabtiff's  UoKhndge. 
void,  under  the  4di  clause  of  the  act  amending  the  hwd  act, 
{Public  Larvsy  40a)  which  enacts,  ^  that  a  person  making 
^  a  survey  of  land,  shall  be  allowed  six  mcipths  to  obtain  a 
*^  grant  for  ii,  mad  in  ouie  of  default  within  that  time,  any 
*^  other  person  may  apply  for  and  obtain  a  grant  for  it,  on 
*^  payment  of  the  fees ;  and  any  grant  for  the  land  within 
*^  six  months  from  the  time  of  its  being  surveyed,  {except 
.^  by  the  person  for  whom  it  was  surveyed^  sWl  be  ipso 
^  facto  void.''  Under  this  clause  he  was  of  opinion  that 
the  plaintiff's  grant  was  ouQ  and  void  ;  and  the  jury,  ac- 
cording to  his  direction,  found  a  verdict  for  the  defendant. 

Mr.  Smithy  in  support  of  the  motion  for  a  new  trial,  con«  ' 
tended,  that  the  exception  in  the  4th  clause  of  the  act  amend- 
ing the  land  act,  above  quoted,  expressly  saved  the  right  of 
the  plaintiff,  and  that  it  should  be  construed  to  extend  to 
persons  in  his  predicament,  still  gpving  them^the  preference, 
if  they  thought  proper  to  take  out  the  grant,  but  declaring 
all  other  grants  taken  out  within  the  six  months,  but  to  the 
one  for  whom  it  was  originally  surveyed,  null  and  void. 
That  it  was  the  duty  of  the  defendant,  when  he  surveyed 
the  land  in  yanuary^  1793,  to  have  entered  a  caveat  before 
the  governor  and  council,  (forbidding  all  persons  from  taking 
out  a  grant  for  that  land  until  he  was  heard,)  who  would  then 
have  determined  who  had  the  preference,  and  decided  on 
the  daims  of  the  parties  ;  but  as  he  did  not,  there  was  no- 
thing which  stood  in  the  way  of  the  plaintiff  from  taking  out 
his  grant  on  the  original  survey,  which  had  been  regularly 
returned  into  the  surveyor-general's  o£Bce.     By  this  means 
he  might  possibly  have  lapsed  the  plaintiff's  rig^t,  and  shewn 
that  he  had  been  negligent  in  not  taking  out  his  grant  on  his 
original  survey  within  the  time  allowed  by  law,  and  that  he 
had  forfeited  his  claim ;  unless  the  plaintiff  had  on  his  part 
shewn  sufficient  reasons  why  he  had  delayed  taking  out  his 
grant,  which  he  might  have  done,  and  which  would  have 
been  matter  very  proper  for  the  consideration  of  the  council 
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Muse        board  before  the  grant  had  passed.    That,  at  all  events, 
I^Dglnidge.    these  were  not  points  for  the  consideration  of  this  court  at 
this  distant  day,  but  were  determinable  by  a  cotnpetcnt  tri* 
bunal,  previous  to  the  grant  under  the  great  seal  of  the  state 
That  having  regularly  passed,  the  fee  of  the  land  legally 
'  vested  in  the  plaintiff,  and  he  was  entided  to  a  recovery. 

Mr,  Evam^  for  defendant,  against  the  motion,  Jnsisted, 
that  the  omission  to  take  out  the  plaintiff's  grant,  on  his  ori- 
ginal survey,  within  six  months  after  the  survey  was  made, 
amounted  to  a  forfeiture  of  every  right  he  had  acquired  by 
imy  previous  steps  he  might  have  taken  ;  and  that  the  ex- 
ception mentioned  in  the  clause  of  the  act  amending  the 
land  act,  should  be  construed  to  extend  to  the  last  person 
surveying  the  land,  and  not  to  the  person  who  had  been 
guilty  of  laches  and  delay  in  omitting  to  take  out  his  grant 
after  he  had  surveyed  the  land. 

The  Judges,  after  hearing  the  arguments,  were  in  favour 
of  a  new  trial,  on  the  ground  that  it  was  incumbent  oti  the 
defendant,  when  he  had  surveyed  the  land  in  question  as 
lapsed  land,  to  have  entered  a  caveat  against  its  being  grants 
ed  to  any  other  person,  until  he  was  heard  by  himself  or 
counsel  on  the  merits  of  his  claim.  This  would  have  been  a 
sufficient  notice  to  the  opposite  party  to  have  come  forward 
and  shewn  his  reasons  for  so  long  a  delay  in  perfecting  his 
right,  and  also  information  to  the  council  board  that  the  land 
had  been  previously  surveyed  for  another,  by  which  means  the 
whole  merits  of  both  the  claimants  would  have  come  fully  and 
.fairly  before  the  governor  and  council,  who  at  that  timb 
formed  the  only  tribunal  competent  to  try  and  determine 
who  were  or  were  not  entitled  to  the  fee  of  the  soil  in  ques« 
tion.  But  instead  of  pursuing  this  mode,  which  Was  the* 
usage  and  custom  in  this  country,  from  time  immemorial, 
in  regard  to  those  disputed  claims,  the  defendant  appears 
privately  to  have  surveyed  his  land,  and  obtained  a  grant  for 
Jt,  without  any  sort  of  notice  either  to  the  present  plaintiffor 
Uie  council  board* 
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As,  however,  nothing  stood  in  the  way  of  the  plaintiff  Ma«e 
when  he  perfected  his  grant  on  his  original  survey,  which  Laughridge. 
had  been  tiegularly  returned  into  the  surveyor-general's  of* 
iirce,  and  his  grant  was  the  eldest,  it  unquestionably  had  a 
preference,  and  consequendy  the  very  reverse  of  the  propo« 
aicion  is  true,  and  the  younger  grant  is  null  and  void  instead 
of  the  elder  one. 

Besides,  they  were  all  of  opinion,  diat  it  would  be  iil- 
trodttctory  of  much  confusion  and  litigation,  as  had  been 
weV  observed  by  the  plaintiff's  counsel,  if  the  court  should 
set  afloat  the  grants  of  the  state  for  matters  previbus  to  the 
passing  of  the  grant  under  the  great  seal ;  (unless  in  cases 
of  palpable  fraud  or  imposition  ;)  and  the  more  especially,  - 
as  there  was  a  court  of  caveats  then  in  the  full  exercise  of 
an  its  functions,  perfectly  competent  to  hear  and  determine 
g31  such  points. 

Rule  for  new  trial  made  abs<4ute« 

All  the  Judges  present* 


Edmund  Strange  against  Nathaniel  Duruam.  jc^iumbia. 

1803. 

TRESPASS  to  try  title  to  land  in  Fairfield  district,  a  perm  me^ 
Verdict  for  defendant.     Motion  for  new  trial.  fe&itk  S 

The  land  in  dispute  was  granted  to  the  plamtiff 's  father  j**^*^!  *nd  go. 
more  than  2G  years  ago,  and  it  was  proved  that  the  father  session  under 
was  dead,  and  that  the  plaintiff  was  his  heir  at  law.  The  the  defeo, 
defendant  offered  in  evidence  a  conveyance  made  by  the  expVration  dt 
plaintiff's  attorney,  one  Andrew  Kidd,  under  which  deed  he  uie*t'2u?]r*Jf 
claimed,  but  as  the  power  was  a  loint  one  to  the  attorneys,  Ij^^i^tj^^ns  ia 
four  in  number,  and  only  one  of  them  bad  made  the  deed,  «ctipnbroa^ht 
an  exception  was  taken  to  it  on  the  trials  as  nugatory  in  it*  for  recoverj 
aelf,  which  was  sustained  by  the  presiding  judge,  Treze- 
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VAHT.  At  the  sane  time,  when  this  defecuve  conveyance 
was  made  by  Kiddt  the  defendant  was  apprized  of  the  cir- 
cumstance, but  was  told  that  he  might  purchase  out  the  rig^t 
of  the  plaintiff  (who  had  removed  to  the  state  of  Tennessee) 
upon  very  reasonable  terms.  Under  these  circumstances 
the  defendant  accepted  the  conveyance,  and  entered  into 
possession  of  the  premises  in  1791,  which  he  held  without 
interruption  till  1796,  when  an  action  was  brought  against 
him  in  Pin<;kney  district ;  but  as  the  plaintiff  lived  out  of 
the  state,  security  was  demanded  for  paymem  of  costs, 
which  not  being  given  agreeably  to  order  of  court,  judgment 
of  nonsuit  was  entered  against  him  in  April  term,  1798«  In 
the  year  1800,  one  month  before  the  expiration  of  the  time 
for  bringing  a  second  action,  the  present  suit  was  commen* 
ced*  On  the  trial  of  this  second  issue,  the  defendant  re* 
linquished  all  claim  under  his  deed  from  Kiddt  die  attorney 
of  plaintiff,  and  rested  solely  on  his  possessory  right  under 
the  statute  of  limitations.  Against  this  right  of  possession 
it  was  alleged,  that  as  defendant  went  ^ito  possession  of  the 
land  by  virtue  of  this  purchase  and  deed  from  iS^  which 
he  knew  to  be  defective,  he  could  not  afterwards  reUnquish 
his  claim  to  it,  and  set  up  title  by  possession  only,  though  it 
liras  admitted  that  he  might  have  done  so,  if .  he  had  not  ac- 
cepted this  conveyance.  And  of  this  opinion  was  the  pre- 
siding judge  in  his  charge  to  the  jury,  but  they  found  a  ver- 
dict for  the  "defendant. 

This  was  a  motion  for  a  new  trial,  on  the  ground  of  its 
being  against  law,  and  the  charge  of  the  judge  who  tried 
the  cause. 

.  All  the  odier  Judges  concurred  in  opinion,  however,  that 
there  should  not  be  a  new  trial,  as  it  could  not  vary  the 
plaintiff's  right  of  action  whether  the  defendant  knew  tfiat 
his  tide  was  good  or  bad.  It  did  not  depend  on  the  defend- 
ant's knowledge  or  ignorance  of  the  fdaintiff 's  tide,  but  on 
the  statute,  which  had  expressly  taken  away  the  plaintiff's 
remedy,  unless  his  action  had  been  commenced  within  five 

years  from  the  time  of  defendant's  entry  upon  the  lan^r 
3 
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And  that  it  had  been  determined  over  asd  over  again,  that 
a  defendant  may  defend  himself  by  as  many  titles  as  he      Durham. 
pleases  to  rely  on^  and  if  any  one  avaib  him  in  law  it  is  suf- 
ficient ;  the  others  are  nugatory,  and  go  for  nothing. 

« 

Rule  for  new  trial  discharged. 
All  the  Judges  present. 


Starkey  for  the  plaintiff* 
Evansy  for  the  defendant. 


HicBARD  St££N  agaifist  Drake  &  Cavenab.  Cohmbia^ 

TRESPASS  to  try  tide  to  land  in  Umon  district.     Mo-      Wherever 

^  ^  ootts  are  or- 

tion  to  set  aside  nonsuit.  «iered  to  be 

rr^  •    '  %        %     *  1  »•  P*'"**  ^y  either 

This  cause  was  on  the  docket  at  the  prececlmg  court  to  pftrty  to  the 
4be  one  when  the  nonsuit  was  ordered,  to  wit,  in  November^  causT  U  In 
^800,  and  according  to  the  rule  of  court  was  regularly  call-  i'^^^^ho^s 
cd  as  soon  as  the  juries  were  made  up  and  sworn  at  the  ^^^  to  par 

**     ^  *  i»  to  eall  and 

April  court,  1801,  which  was  about  11  or  12  o'clock  on  the  demand  a  ux- 

-         ,  r  t  1  !..«-*.  ,    .         «d    bill  from 

nrst  day  of  court,  but  the  plamtiit  s  witnesses  not  being  the  attorney 
ready,  he  made  an  affidavit  of  their  absence  and  materiality,  party,  and  to 
&c.  in  the  usual  form ;  when  the  court  ordered  the  cause  to  money;  bu^tf 
stand  over  On  the  plaintiff's  paying  the  costs  within  thirty  J'^o^J^io 
days,  or,  in  case  of  failure,  beinp:  nonsuited.     The  costs  not  tender  the  bill 

"^  »  o  ivhen     called 

having1)een  paid  agreeable  to  the  order  of  court,  the  clerk  on,  then  it  ia 
of  the  next  succeedmg  court,  to  wit,  va  Novemberi  1801,  and  tender  the 
omitted  to  put  the  cause  on  the  docket  for  trial,  and  signed  Jho  ia  bouild 
an  order  for  judgment  of  nonsuit.  Mr.  Gist^  the  plaintiff's  ^^^l^^i^^ 
attorney,  as  «oon  as  he  found  there  was  an  order  for  nonsuit  ^^^l, 

^  Catling  at  the 

clerk's  oifiec, 
and  deniaiiding  a  bill,  is  not  sufficient;  the  attorney  oo  record  is  the  penon  vjio  repreicnU 
the  party  oa  cither  dde,  and  l»  the  person  to  he  eafled  on  for  that  pnrpose. 
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Steen 

r. 

Drake  and 

Cavenah. 
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sigtiedf  moved  the  circuit  court  to  have  the  order  set  wiu^^ 
and  the  cause  reinstated,  upon  the  following  grounds  : 
Ist.  That  no  costs  had  ever  been  taxed  as  having  accrued 
at  the  preceding  court,  as  the  plaintiff  had  cdled  at  the 
clerk's  office  to  inquire  what  was  to  be  paid,  but  could  get 
no  information  on  the  subject ;  and,  3dly.  That  no  judg- 
ment had  ever  beefi  finally  entered  up,  only  an  order  for  one, 
which  he  moved  might  be  set  aside,  as  he  was  then  ready 
and  willing  to  pay  whatever  was  due.  But  the  presiding 
judge  (Grimke)  refused  to  make  the  order,  aad  confirmed 
the  nonsuit  for  this  supposed  laches. 


This  was  therefore  a  mouon  to  reverse  the  order  for  the 
nonsuit,  and  to  have  the  cause  placed  again  on  the  docket 
for  trial. 


The  judges,  in  order  to  settle  the  practice  in  our  courts, 
resolved,  that  in  all  cases  where  either  party,  pisdntiff  or  de- 
fendant,  was  ordered  to  pay  costs,  the  party  who  was  bound 
to  pay  should  call  on  the  attorney  of  the  other  party  and 
demand  his  taxed  bill  within  a  reasonable  time ;  and  if  the 
party  who  was  to  receive  them,  was  not  ready  with  his  blU 
at  the  time  appointed,  then  it  was  the  duty  of  the  party  who 
was  to  receive  them  to  call  and  offer  his  taxed  bill  for  pay* 
ment  and  demand  the  amount,  without  which  he  should 
not  have  the  benefit  of  the  order  of  court*  • 

As,  however,  the  obligation  to  pay  the  costs  m  this  case 
was  on  the  part  of  the  plaintiff,  at  whose  instance  the  cause 
was  postponed,  he  should  have  called  and  demanded  the 
taxed  bill,  and  tendered  the  amount  within  the  time  pre-^ 
scribed  by  the  order  of  the  court,  which  had  a  right  to  im- 
pose terms  on  the  parties  ;  but  as  he  made  default^  the  de- 
fendant was  regular  in  signing  the  judgment  of  nonsuit* 
I'hat  calling  at  the  clerk's  office  for  a  bill  was  not  sufficient  ^ 
the  attorney  on  record  is  the  person  who  represeiits  Ae 
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patty,  and  the  application  should  in  all  ca^es  be  made 
tohinu 

Rule  for  setting  aside  the  nonsuit  discharged. 


Steen 

V. 

Drake  and 

Carenah* 


AU  the  Judges  present. 

N.  JS.  This  case  is  only  important,  as  it  settles  a  rule  of 
practice  in  regard  to  payment  of  costs  while  a  cause  is  in 
transitu* 


Warbbn  Hall  agaimt  David  Wxlliajics* 

CAS£  from  Umon  district.  Upon  a  motion  to  have 
the  cdsCi  of  an  action  tried  by  a  jury  reduced  to  the  same 
costs  as  on  a  summary  process. 

Itie  plaintiff  in  this  case,  had  a  verdict  for  a  sum  under 
90/L  sterling,  within  the  Nummary  jurisdiction  of  this  court, 
luid,  from  his  own  books,  the  demand  was  plainly  within 
the  summary  jurisdiction  after  all  just  credits  were  given. 

Mr*  Nott^  defendant's  counsel,  moved,  that  the  plaintiff 
should  only  have  the  same  costs  ta:ied  him  as  are  allowed  on 
a  summary  process,  in  lieu  of  those  usually  taxed  on  an 
issue,  tried  in  the  court  of  common  pleas  by  a  jury  of  the 
country,  and  for  that  purpose  quoted  3  WilL  48.  as  in 
point. 

Tins  was  opposed  by  Mr.  Gist^  for  the  plaintiff,  on  the 
ground  that  the  plaintiff  had  credited  the  defendant  for  cot- 
ton and  other  ardcles  in  his  books,  but  had  not  carried  out 
die  prices  in  money,  so  as  to  reduce  his  demand  below  20L 
sterling ;  that  these  articles  were  of  uncertain  value^  which 
Vol.  n.  ST 


Columida, 


In  an  action 
of  atnimpMt 
where  plain- 
tiff reeorera 
leas  than  fltV. 
he  shall  reco- 
ver no  more 
than  the  eosts 
on  a  summary 
process  unless 
the  debt  be 
reduced  hj 
disGoantSy  in 
which  case  if 
the  demand 
was  originallj 
abore  20/.  he 
shall  hare  full 
costs. 

AU  par- 
menta  made 
in  eotton  or 
other  produce 
should  be  cre- 
dited at  the 
eurrent  price 
in  the  district, 
and  the  value 
thereof  enter- 
ed on  the 
same  day  or 
carried  out  in 
plaintiff's 
boolcs. 
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Halt         depended  upon  the  state  of  the  markets,  and  unoi  the  sales 
Wiiuums.      Wf  re  made  of  them  and  an  account  received  of  the  nett  pro- 
ceeds, the  sums  could  not  be  carried  out  in  the  books  whicb^ 
ivere  produced)  nor  the  exact  balance  struck. 

To  this  it  was  replied^  by  Mn  Nott^  that  most  of  die  pay- 
ments in  the  country,  were  made  to  store-keepers  and  others 
in  the  i^ublic  line,  in  com,  cotton,  and  other  valuable  staple 
commodities  of  the  country,  in  the  course  of  the  year  as  the 
crops  came  round  ;  and  to  suffer  shop-keepers  and  others 
to  recover  the  amount  of  their  demands  for  goods,  without 
deducting  the  payments  made  in  the  produce  of  the  soil, 
would  be  an  actual  fraud,  pn^ctised  oi\  the  agricultural  part 
oi  the  comm^mity* 

That  it  was  the  duty  of  every  store-keeper,  or  other  pub- 
lic dealer  or  trader,  to  give  credit  at  the  usual  market  prices 
in  the  country  for  all  articles  received  in  payment  from  the 
planters,  on  the  day  of  delivery,  and  not  to  leave  the  value 
of  these  articles  open  for  the  purpose  of  giving  what  credits 
thev  pleased  at  a  future  day,  when  the  prices  might  be  con- 
siderably depressed  in  the  market.  That  according  to  this 
rule,  if  the  credits  had  been  given  in  this  case  at  the  current 
prices  in  the  country,  the  plaintiflTs  demand  would  have 
been  reduced  to  10/.  the  sum  given  by  the  jury,,  which  i« 
only  one  half  of  the  sum  which  might  be  recovered  in  the 
summary  jurisdiction  of  this  court. 

By  the  courts  unanimously.  All  credits  or  payments 
.  made  in  the  produce  of  the  soil  of  the  country,  should  be 
ercdited  at  the  current  value  thereof  on  the  dayof  delivery^ 
and  the  value  not  be  left  open  to  be  filled  up  at  a  future  day« 
unlfss' there  be  some  contract  to  the  contrary  ;  otherwise,  it 
would  be  opening  a  door  for  fniudu)ent  practices  on  the  part 
of  store-keepers  and  country  traders,  which  it  is  the  duty  oif 
this  court  to  prevent  as  much  as  possible. 

That  with  regard  co  .osts,  it  has  often  been  detemiined 
in  our  courts,  that  where  the  pl^iuiiif 's  demand  was  origii^ 
ally  above  20/.  but  had  been  reduced  by  payments  oC  any 
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kind  to  a  less  sum,  he  should  only  receive  the  costs  of  a 
summary  process.  But  where  there  are  mutual  subsisting 
de^ts  or  demands  between  the  parties^  he  shall  have  his  full 
costs  though  the  demand  be  reduced  below  20/.  sterling ; 
because,  the  plaintiff  when  he  brings  his  suit,  cannot  tell 
whether  thr  defendant  will  set  off  his  demand  or  hot,  as  he 
may  have  his  cross  action,  so  that  in  such  case  he  would 
lose  all  that  part  of  his  demand  which  exceeded  the  20/t 
sterling  ;  and  so  with  respect  to  assigned  notes  or  demands 
negotiated  over  to  a  defendant,  of  which  a  plaintiff  might 
be  ignorant  at,  the  time  of  bringing  his  action  or  suit*  But, 
it  is  otherwise^  in  cases  of  payments  made  by  the  defendant 
to  the  plaintiff  himself ;  they  are  not  debts  due  and  owing, 
but  discharges  pro  tantOy  and  as  it  appears  in  the  present 
case  that  the  cotton  and  other  articles  were  delivered  in  part 
payment  of  defendant's  debt,  their  value  ought  to  have  been 
credited  pro  tarUo  on  the  days  of  delivery.  The  case  cited 
from  3  WilL  48.  is  good  law  and  in  point  on  this  subject^ 
as  also  Aronf  ^,  1191. 


43.4 


Hall 


Let  the  rule  be  made  absolute  for  taxing  for  the  plains 
tiff  the  amount  of  the  costs  on  a  summary  process  only,  and 
let  the  defendant  have  his  costs,  all  but  what  he  would  hdve 
been  compelled  to  pay  in  defending  himself  against  a  8um«< 
maiy  process,  to  be  deducted  out  of  the  amount  of  thci 
verdict. 

Present,  GUiiiKE,  Waties,  Johnson,  Trrzevant  andi 
Brevard. 


/ 
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Cohmbia^     Daniel  CAJLFENTEm,  guardian  of  suodfy  fiwe  neg^poef^ 

against  Matthew  Colemaw* 

In  an  action  to      UPON  a  motibo  made  to  reverse  a  deciaioo  made  ia 

try   the  free- 
dom of    ne-  the  circuit  court  at  Camden^  in  a  case  in  nature  of 


SeTfor^etuI  mentof  ward,  in  order  to  tiy  the  right  of  oertain  negroes  to* 

plSda^UcJl'*"' their  freedom,  &C. 

and      forth-      Some  time  after  the  commencement  of  thb  action,  while 

oomiog  on  the  ' 

trial,  may  be  the  proceedings  were  progressing  towards  a  termination, 

time    during  Mr*  MathctoMj  the  attorney  of  the  plaintiff,  made  applicatioQ 

of  the"  «2t^i  to  Judge  Bay,  at  chambers  in  Charleston^  for  an  order  to 

Kood  "^  usage  ^he  sheriff  of  Camden  district,  to  oblige  the  defendant  to 

am«^*&o?&c'  enter  into  a  recognisance  in  the  sum  of  200/.  sterling,  with 

gnod  security,  to  produce  the  negroes  at  the  trial,  and  in 

the  mean  time,  to  prevent  diem  from  being  ill  treated  or 

abtised,  or  carried  out  of  the  state  till  the  right  to  their  Iree* 

dom  could  be  determined,  agreeably  to  the  directions  of  the 

act  gf  the  legislature,  in  such  case  provided* 

At  the  next  meeting  of  the  circuit  court  at  Camden^  after 
the  above  order  was  given,  a  motion  was  made  for  an  order 
of  court  to  rescind  the  said  order  made  at  chambers,  on  the 
ground,  that  the  order  should  have  been  applied  fer  and 
made  before  the  suit  was  commenced,  and  not  afterwards  ; 
in  the  same  manner,  that  an  order  for  bail  is  always  made  in 
a  case  of  debt  before  the  writ  is  served  by  the  sheriff,  and 
not  afterwards. 

The  presiding  Judge  (Ramsat)  accordingly  directed  the 
order  to  be  made,  reversing  the  order  at  chambers* 

This  was  therefore  an  appeal  from  the  decision  made  by 
the  circuit  court  at  Camden^  on  the  ground  that  the  first 
order  at  chambers  was  correct,  and  in  just  conformity  to 
the  directions  of  the  act. 

The  Judges  after  due  consideration,  were  all  of  opinion, 
that  the  order  made  at  chambers  was  properly  made  under 
the  directions  of  the  act,  and  that  such  order  may  be  made 
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at  the  commencement  of  that  suit,  or  at  any  time  during  the 
pendency  thereof,  if  the  guardian  of  the  negroes  claiming 
their  freedom,  should  suspect  that  the  defendant  will  either 
remove  them  out  of  the  jurisdiction  of  the  courts  or  use 
them  ill ;  but  if  he  is  under  no  such  apprehension,  he  may 
omit  it  entirely  if  he  pleases* 


Carpenter 

V. 

Coleman. 


Rule  for  reversing  the  order  of  the  circuit  court  at  Cam- 
4tny  and  confirming  the  order  at  chambers,  mad«  absolute 

%    ^ 

AH  the  J^udges  present* 


James  Ukderwood  againat  Georoe  Evana* 

TRESPASS  to  try  tide  to  land.  Motion  to  set.  aside 
Qonsuitf 

When  this  cause  was  called  for  trial,  a  Mr*  Duboae^  a 
surveyor,  was  offered  as  a  witness  to  prpve  aplsU  aft4  i'^- 
survey  of  the  land  in  question  ;  and  upon  being  a^ked  whe* 
ther  be  was  a.  sworn  deputy  under  the  surveyor-general, 
answered  in  the  negative ;  whereupon, 

Mr*  Fal*xiner^  as  the  attorney  of  defendant,  objected 
tohin  being  sworn,  contending,  that  none  but  regular  sworn 
deputies  under  the  8urveyQr«>g«neral  of  the  state  couhl  regu- 
,  lanly  cnake  surveys  under  the  rul^s  of  this  court,  as  no  other 
GQuldjSwear  the  chain  carriers,  or  be  known  as  regular  offi* 
cer9  appointed  by  due  authority*  He  ^ao  observed,  that 
this  was  an  ex  pcurte  survey,  made  without  due  notice  to  his 
client  of  the  time  when  it  was  to  be  made,  agreeably  to  the 
rule  of  court ;  so  that  the  plat  was  inadmissible  on  both 
these  grounds.  He  said,  that  he  made  this  objection  at  the 
threshold  of  the  cause,  as  it  had  been  determined  that  it  was 
too  lat^  to  make  the  exception  after  the  surveyors  were 
STTom,  and  the  parties  had  gone  into  the  cause. 


iSOS. 


All  rules  of 
snrvey  under 
the  authority 
ofanj  circuit 
court,  are  to 
be  directed  to 
sworn  survey- 
ors under  tlia 
surveyor-geu*' 
eral  only,  as 
no  others  ara 
under  oath  or 
can  sirear  the 
chain  can^> 
ers;  and  do 
ex  parte  sur- 
vey or  plat 
can  be  re- 
ccivc<l  or  of- 
fered in  cvi« 
dence  to  a 
jury,  unless 
due  and  rea- 
sonable D0tk9 
be  G^vcn  to 
the  opposite  ^ 
party  of  tite 
time  of  ma- 
king it,  and  he 
ne^ect  or  re- 
fuse to  attend, 
'whiolimustbe 
proved  to  the 
satisfaction  of 
the  court  be- 
fore it  is  re- 
ceived. 
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Underwood         Mr.  Mathews^  for  the  plaintiff,  could  not  deny  that  the 
Evans.        survey  was  an  ex  parte  one,  alleging,  however,  that  the  de- 
fendant might  have  attended  if  he  pleased,  as  be  had  several 
days  notice,  but  he  was  not  prepared  to  prove  such  regular 
notice ;  whereupon, 

Mr.  FcJconer  moved  for  a  nonsuit,  which  was  accord- 
ingly ordered  by  the  presiding  Judge  (Ramsat.) 

This  was  therefore  a  motion  to  set  aside  this  nonsuit, 
upon  the  ground  of  its  having  been  irregularly  ordered ;  but^ 

The  court  refused  the  motion  unanimously,  being  of 
opinion,  that  all  rules  of  survey  to  be  made  under  the  direc- 
tion of  any  of  the  circuit  courts  in  this  state,  should  be  di- 
rected to  sworn  deputies  under  the  surveyor-general ;  as  na 
others  were  under  oath  to  perform  their  duty  faithfully,  and 
no  othep  could  swear  the  chain  carriers  to  do  impartial  jus- 
tice to  the  parties,  unless  in  cases  where  both  parties  agreed 
and  fixed  upon  a  surveyor  themselves,  in  wliich  case  their 
agreement  would  be  binding,  and  would  form  an  exception 
to  the, general  rule,  as  well  with  respect  to  the  surveyor  as 
to  the  chain  carriers. 

And  with  respect  to  making  ex  parte  surveys,  none  such 
ought  ever  to  be  received  or  offered  in  evidence  to  a  jury, 
unless  in  cases  where  one  of  the  parties  was  ready  to  go  on 
and  make  the  survey  with  his  regular  surveyor,  and  had 
given  the  opposite  party  regular  notice  of  such  his  intention, 
a  reasonable  time  before  suf  h  survey  was  to  be  made* 
Then,  if  the  party  so  notified,  refuses  or  neglects  to  attend 
with  his  surveyor,  the  party  ready  and  desirous  of  making 
the  survey,  may  go  on  and  make  his  survey,  which  may  be 
received  in  evidence  upon  the  party's  proving  the  due  and 
regular  notice,  and  the  neglect  or  refusal  of  the  opposite 
party  to  attend. 

Rule  for  setting  aside  the  nonsuit  di3charged|  as  it  ap- 
peared to  have  been  regularly  ordered. 

All  the  Judges  present* 
d 
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Neilson  ag€an»t  Ehersok*  '  f»o/,/mto^ 

1808.  ' 

SLANDER.    Verdict  for  plsdntiff.    Motion  in  arrest  in  tiander,  if 

r    .    J .  aome    counts 

.Ot   judgment.  inthedeolam- 

Mr.  Blanding,  in  support  of  this  motion,  stated,  that  the  ^^d  oS^if^ 
plainttiTs  declaration  contained  three  counts ;  one  for  calling  ^^  S<^n«n| 
the  plaintiff  a  hog  thief,  another  for  calling  him  a  damned  support    Uie 
iog  thief,  and  a  third  for  calling  him  a  forsworn  raacoL 
.1  hat  the  last  words  were  not  actionable,  being  mere  words 
of  heat  .and  passion,  and  as  the  jury  had  found  a  general 
verdict,  without  distinguishing  on  which  of  the  counts  they 
founded  it,  the  court  could  not  say  on  which  of  them  the 
judgment  should  be  entered  up  ;  and,  therefore,  for  this 
defect  or  irregularity,  he  prayed  that  the  judgment  might 
be  arrested. 

The  courts  without  further  argument,  dismissed  the  rule 
upon  the  authority  of  Neal  and  Lewises  case,  tried  in  Charles- 
toUy  in  1798,  where  it  was  determined,  that  if  any  one 
count  in  a  declaration  for  slander  was  good,  it  was  sufficieqt 
to  found  a  judgment  on  upon  a  general  finding. 

Rule  discharged* 

All  the  Judges  present. 


.    \ 
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CMmiAv  Joseph  Hort  against  Etll&il  Jones, 

Tn  order  to      VERDICT  for  plaintiff*     Motion  for  a  new  tnd. 
r^e    'good       In  this  case,  it  was  alleged  as  a  ground  fcM^  thfe  imidoiiy 
irbe"Ms?gnSi  *at  ^>^e  defendant  was  hurried  on  t«>  trial  by  surprise,  i*hak 
\h  ^Surt*ibr  ^®  ^^*  "^^  ready ;  and  that  after  an  agneeteebt  Ifetwtfcn 
sdeiaying    ei-  him  and  the  plaintiff!  that  the  cause  should  not  be  Honied 

ther       party  '^  t  '        . 

vho  vaa  re«.  or  pressed  on  to  trial,  till  both  parties  wene  rettdy^  Bttt'it 
roent  not  to  was  admitted,  that  none  of  the  alBdAVits  -staltibg  these  tkdts 
£1^  "until  had  been  offered  or  submitted  to  the  circuit  donrt  Wi  ^gtdkxOiB 
▼ere  rSSy  II  for  putting  off  the  trial,  but  all  made  sinct  as  gitoiuds  ibr 
not  •efficient  ^j^^  motion  for  a  new  trial. 

reason  for  de- 
lay, as"  it 
might  happen  *     w         •        •     •        •  .      ».  -    -^ 

that  one  of  The  court  observed,  that  they  had  gone  qtutfe  far  enougk 
^ever  be  i^-  in  the  case  of  Douglass  and  Frizzle,  in  which  case,  how- 
^e  this  ease,  ever,  the  plaintiff  had  sworn,  that  he  was  prevented  from 
'"^'  attending  court  in  time  by  unavoidable  aceideik,  which  was 

not  denied,  and  that  his  witnesses  were  also  pi*eveiiled  b)r 
accident*  In  the  present  case^  however,  ilothitig  appetfr^ 
or  was  assigned  as  a  reason  for  the  defendant's  not  beiftg 
ready  for  trial,  or  for  preventing  the  attendance  oif  his  wit- 
nesses, but  an  agreement  that  the  cause  should  not  ie 
hurried  or  pressed  on  till  both  parties  rvert  f'eadtf.  This, 
they  observed,  was  an  agreement,  which  trifled  with  the 
rules  and  justice  of  the  court,  as  it  was  easy  to  see,  that  an 
artful  designing  man  might  turn  such  an  agreement  into  a 
,  pretext  for  delay  as  long  as  he  pleased,  as  peradventure  he 
never  might  be  ready. 

Rule  for  a  new  trial  dismissed* 


All  the  Judges  present* 
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David  Hopkins  against  Allan  De  Graffenreid.         Cohmina, 


1802. 


TRESPASS  to  try  Xitk  to  land.  Motion  to  set  aside 
non9uit« 

This  va9  H  ^^e  from  the  former  district  of  Pmckney^  in 
whkh  there  had  h^tu  a  fprmer  nonsuit  on  account  of  the 
plaintiff'a  failure  ix\  proving  a  deed  ;  (see  that  case,  ante^ 
X87»)  and  on  die  secpnd  trial  after  thaformer  nonsuit  was 
set  aside,  the  plaintiff  was  nonsuited  a  second  time  for  not 
producing  the  fi*  fa.  by  virtue  of  which  the  sheriff  of  Old 
Camdm  district)  ha(i  sold  the  premises  in  question  to  the 
plaintiif.  The  Judge  (Grimke)  who  presided  when  this 
second  trial  came  on,  was  of  opinion,  that  the^.^a.  was  an 
esaratial  link  in  the  chain  of  title  to  shew  the  sheriff's  au- 
thority for  selling ;  and  as  that  was  not  produced,  or  its  loss 
satisfactorily  accounted  for,  he  directed  a  second  nonsuit. 

This,  therefore,  was  a  motion  to  set  aside  this  second 
nonsuit. 

Mr.  Smithy  for  the  motion,  took  two  grounds  ;  1st.  That 
the  presiding  Judge  ordered  this  nonsuit  without  the  con- 
-  sent  of  the  plaintiff  in  the  action,  who  was  willing  to  risk  his 
case  with  the  jury  ^  and,  2dly.  That  the  execution^  or  Ji.  fa. 
was  not  essentially  necessary  to  be  shewn  on  a  trial  for 
lands,  where  a  tide  depends  on  a  sheriff's  deed  or  con- 
veyance. 

Upon  the  first  groi^nd,  he  contended,  that  when  a  jury  is 

once  ^worn  upon  a  cause  and  charged  with  the  evidence,  1  i^^^  j^^, 

the  judge  oanpot  discharge  them  firom  that  cause  till  they  P^J^^gcT 

.  give  their  verdict  without  the  plaintiff's  consent.     I'hat  if 

.  the  plaintiff  thought  proper  to  risk  his  cause  to  a  jury  upon 

.  such  evidence  as  he  could  procure,  or  such  as  he  thought 

would  bear  him  oi^t  in  hi^  case,  a  judge  should  not  step  in 

between  bim  and  the  jury  and  prevent  them  from  giving  in 

their  verdict ;  ^nor  can  a  judge  regularly  order  the  plaintiff 

.  IQ  be  ppos^it^  against  his  will  and  consent,  so  as  to  deprive 
Vol,,  ir.  3K 


rei(|. 
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HoplLins      him  by  such  order  of  the  benefit  of  the  inestimable  trial  hy 
De  OrafFen-    ^i^^  ^^  ^he  country.    2  Dumford  and  East^  27S^  281. 

2clly.  In  respect  to  the  J!»  fa*  he  said,  it  was  not  essen- 
tially necessary  to  be  produced  on  the  trial,  where  the  tide 
depends  upon  a  sheriflf's  deed.  It  is  the  judgment  that 
binds  the  lands  of  a  defendant  and  makes  them  liable  for 
the  debt  of  the  plaintiff;  an  exemplification  of  which  was 
produced  on  the  trial.  This  proved  that  the  lands  in  ques- 
tion were  bound  for  the  satisfaction  of  the  judgment ;  the 
execution  afterwards,  was  no  more  than  the  mandatory  of 
the  court,  commanding  the  sheriff  to  give  the  plaintiff  the 
fruits  of  his  judgment,  by  selling  the  land  and  raising  the 
money  to  be  paid  over  to  the  plaintiff.  This  was  only  the 
sheriff's  warrant  for  his  proceedings,  and  a  iona^d!?  pur- 
chaser had  nothing  to  do  with  it.  That  a  sheriff  was  a 
public  officer  of  great  trust  and  confidence,  entrusted  widi 
the  final  execution  of  the  law,  and  therefore  the  law  would 
always  presume  strongly  in  his  favour,  co*  in  the  regularity 
of  his  proceedings,  until  the  contrary  was  made  to  appear. 
In  the  deed  offered  in  evidence,  the  sheriff  had  recited  the 
suit  and  judgment,  and  referred  to  them  on  record  as  the 
foundation  of  all  the  proceedings,  and  the  right  of  the  plain- 
tiff in  this  suit.  He  then  recited  the  execution  or  JL  fa*  and 
levy  on  the  lands ;  next  the  advertising,  and  sale  to  the 
plaintiff,  as  the  highest  bidder.  Why  stop  at  the  execution 
and  require  its  production  ?  Why  not  call  for  proof  of  the 
levy,  the  advertising  and  sale  to  the  purchaser  ?  They  are 
all  as  essentially  necessary  as  the  execution  itself ;  but  this 
would  be  going  too  far,  and  would  look  too  much  like  ma- 
king trifling  objections  without  weight  or  substance.  Tht 
answer  to  all  these  objections,  however,  and  the  truth  is^ 
that  they  arc  all  the  necessar}'  concomitants  and  attendants 
on  such  kind  of  legal  transactions,  without  which  the  plain* 
tiff  in  an  action  never  could  gain  the  fruits  and  ends  of  his 
suit ;  and,  therefore,  the  law  rejects  all  these  little  niceties 
as  un  worth)  of  its  notice,  and  will  presume  in  favour  of 
such  important  rights,  and  also  in  favour  of  an  o£S.Ger  of 
such  high  trust,  that  ail  has  been  done  which  ought  to  have 
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i)een  done ;  and  these  are  not  light  presumptions,  founded  Hopkins 
on  trivial  circumstances,  but  strong  presumptions  arising  o^  Craflcn- 
from  the  nature  and  course  of  proceedings  by  executive  *'*'* 
o£5cers«  Besides,  he  further  obsen^ed,  that  it  wa^  well 
known  both  to  the  bench  and  the  bar,  that  a  sheriff  in  the 
execution  of  his  duty,  is  very  often  obliged  to  make  partial 
sales  of  lands  where  a  defendant  has  a  number  of  tracts, 
one  to  A.  and  another  to  B.  and  so  on  to  others  again,  and 
still  the  proceeds  may  not  be  sufficient  to  pay  off  the  amount 
of  the  plaintiff's  judgment.  Now,  how  is  it  possible  in 
such  a  case,  that  any  one  of  the  purchasers  can  get  posses* 
sion  of  the  execution  under  which  these  partial  sales  were 
made  ?  It  is  therefore  most  evident,  that  the  execution 
makes  no  part  of  the  purchaser's  title  under  a  sheriff's  deed, 
nor  can  any  purchaser  compel  a  sheriff  to  deliver  it  over  to 
him  ;  on  the  contrary,  the  sheriff  is  bound  in  duty  to  return 
all  such  executions  into  the  court  from  which  they  issued, 
in  order  that  the  court  may  see  how  much  of  the  judgment 
is  satisfied  and  paid  over  to  the  plaintiff,  and  how  much  is 
still  due  in  cases  where  further  proceedings  may  be  neces- 
sary. But,  he  said,  it  was  notorious  that  the  sheriffs  and 
their  deputies  had  been  very  remiss  in  returning  executions 
into  court.  It  was  one  of  the  great  evils  complained  of  in 
this  country  previous  to  the  act  of  1791.  Hundreds  of 
executions  have  either  been  kept  back,  lost  or  mislaid  in  the 
course  of  this  irregularity,  that  cannot  possibly  be  produced 
or  accounted  for  by  innocent  purchasers.  To  call  in  ques- 
•  tion,  therefore,  the  rights  of  parties  to  lands  fairly  pur* 
chased  at  sheriffs'  sales  for  the  want  of  the  execution, 
under  all  these  circumstances,  would  be  the  height  of  injus- 
tice, and  would  jeopardize  the  greatest  part  of  the  tides  to 
lands  in  Carolina^  purchased  at  said  sales. 

Mr.  Nott^  in  reply,  urged  that  the  execution  should  be 
'i  produced,  as  probably  it  might  appear  that  the  debt  had 

been  satisfied.  If  Ho,  then  the  sheriff  had  no  right  to  sell. 
'  At  all  events,  it  should  be  produced  to  shew  the  sherifi^s 

tutbority  to  seize  and  sell,  and  that  the  sale  was  made  in 
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Hopkins  pursuance  of  that  authority,  and  while  the  execution  was  ib 
Be  CrafTeu-  fu^l  force  ;  for  if  the  sale  was  made  after  the  active  eoergjr 
of  the  execution  had  ceased,  the  sala  would  be  illegal.  He 
quoted  the  case  of  Bullock  and  Thompson^  at  Nintty^ix^ 
where  he  said,  he  understood  it  had  been  determined,  that 
the  execution  should  be  produced,  and  a  sheriff's  deed  had 
been  rejected  on  account  of  its  non-production. 

On  the  other  point  respecting  the  nonsuit,  he  observed, 
that  it  was  the  province  of  the  judges  to  determine  the  law, 
and  juries  the  facts.  That  if  it  appeared  to  a  judge  that  n* 
legal  evidence  was  offered  to  support  a  suit,  or,  as  in  the 
present  case,  the  plaintiff's  title,  of  which  the  judge  cndj 
was  competent  to  determine,  it  was  his  duty  to  direct  a  non- 
suit ;  for,  it  would  be  a  nugatory  act  to  send  a  case  to  a 
jury,  where  there  was  no  legal  evidence  to  support  it ;  and 
whatever  the  cJd  practice  might  have  been  in  England^  df 
the  judges  not  ordering  a  nonsuit  without  consent  of  die 
plaintiff,  when  they  discovered  a  defect  of  evidence,  it  was 
neither  founded  in  good  sense  nor  sound  reason ;  iond  mo- 
dern adjudications  have  determined  otherwise.  In  dib 
country  it  ra  invariably  the  practice  for  the  judges,  in  ril 
cases,  to  exercise  that  discretionary  power  wluch  the  law 
has  vested  in  them,  wherever  they  have  discovered  a  de- 
fect of  evidence  to  support  the  plaintiff's  claim.  . 

Falc&ner,  on  the  part  of  the  defendant,  supported  Mr. 
jNottj  and  argued,  that  whatever  might  have  been  the  con* 
duet  of  sheriffs  hitherto,  in  not  returning  executions  into 
the  clerks'  offices,  it  should  not  prejudice  the  citizens,  whose 
rights  were  to  be  called  into  question  by  sheriffs'  sales.  The 
sheriff^'s  authority  to  sell  ought  to  be  shewn,  by  which  he 
was  to  devest  a  defendant  of  his  landed  property,  andtranes- 
fer  it  to  another.  Nothing  should  be  left  to  presumption  or 
intendment,  which  went  to  deprive  a  man  of  his  freehold 
and  inheritance.  There  were  few  or  no  cases  m  the  English 
reporters  to  aid  us  in  a  case  of  this  kind,  as  landed  estate 
could  only  be  extended  for  debt  in  that  country.  Our 
CQUptiy  must,  therefore,  resort  to  principles  to  bear  (faeth 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1802.  445 

out  ki  their  decisioDs  here,  and  where  no  porrcr  is  shewn  to      Hopkins 
sell^  none  is  to  be  presumed.  De  Gn^fTm- 


r«id. 


The  majority  of  the  Judges,  in  this  case,  after  due  con- 
sideration, were  of  opinion,  that  the  nonsuit  oug^  to  be  set 
aside,  and  thfe  cause  once  more  reinstated  on  the  docket  for 
trial,  on  the  second  ground  taken  in  support  of  this  mo- 
tion. 

On  the  first  ground,  however,  thty  concurred  in  opinion 
with  the  other  judges,  in  principle,  that  on  atriid  before  a 
jury,  wherever  it  appears  that  the  evidence  is  insufficient  to 
make  out  die  plaintiiTs  case,  or  where  there  is  a  total  failune 
of  proof  necessary  for  that  purpose,  it  is  the  duty  of  die 
judge  to  order  a  nonsuit,  whether  the  pktintiflf  consent  or 
not,  because  there  can  be  nothing  to  send  to  the  jury  to 
found  their  verdict  upon,  and,  consequently,  any  verdict  they 
could  give  would  be  a  nugatory  act.  That  this  point  had 
been  determined  in  the  case  of  Br  cram  and  Frosty  after  so-  See  thecal 
lemn  argument,  in  Charleston^  in  1798,  and  it  had  been  llie  Fro^t^^anteX*- 
invariable  practice  both  before  and  since.  *^  * 

On  the  second  ground,  with  respect  to  the  production  of 
the  writ  oiJi»fa.  on  the  trial  of  an  issue,  where  the  plaintiff's 
title  to  lands  depends  upon  a  sheriflF's  deed,  they  were  ©f 
opinion  that  it  was  not  necessary  to  produce  it.  That  these 
sales  being  made  by  operation  of  law,  and  by  a  public  offi- 
cer, entrusted  with  the  execution  of  the  law,  duly  appointed 
and  sworn  for  that  purpose,  the  same  degree  of  faith  and 
credit  is  due  to  his  deed,  under  hand  and  seal,  as  could  or 
ought  :to  be  given 'to  any  return  on  the  back  of  an  execution, 
if  it  had'been  produced,  for  the  one  act  is  as  much  the  act 
of  the  sheriff,  and  as  much  within  the  line  of  his  official 
duty,  as  the  other  ;  and  they  are  equally  entitled  to«credit 
in  the  eye  of  the  law. 

In  private  transactions,  where  men  act  as  agents  or  at- 
torneys for  each  other,  inpursuanceof  private  powers,  their 
authority  must' be  shewn,  and  nothing  is  to  be  presumed 
in  such  cases  but  what  is  proved.  Whereas,  in  the  estequ- 
tion  of  the  law,  and  in  pursuance  of  a  .public  authority, 
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Hopkins  founded  on  the  proceedings  of  the  courts  of  justice,  every 
De  Gnfien-  thing  concomitaot  with  the  execution  of  a  public  trust  bjr 
the  officers  of  justice  is  to  be  presumed  in  their  favour,  until 
irregularities  or  violations  of  their  duty  are  shewn  ;  espe* 
cially  after  a  lapse  of  years,  when  it  would  be  as  difficult  to 
shew  that  every  punctilio  of  the  law  was  complied  with  in 
making  a  sheriif's  sale,  as  it  would  be  to  shew  that  all  the 
requisites  of  the  rules  and  practice  of  the  court  had  been 
complied  with  before  the  judgment  was  entered  up. 

The  recitals  in  a  sheriff's  deed,  under  his  hand  and  sesd, 
ought  to  be  received  as  an  official  return  of  his  proceedings 
in  the  final  completion  of  the  suit,  as  much  as  his  return  to 
any  part  of  the  proceedings  in  the  cause,  from  the  service 
of  the  first  process  down  to  his  giving  the  plaintiff  the  fruits 
of  his  judgment ;  and  the  law  will  not  presume  that  the 
sheriff  has  done  wrong,  or  certified  what  is  not  true*  An* 
other  strong  reason  why  great  faith  and  credit  ought  to  be 
given  to  so  high  and  confidential  an  officer  of  justice,  is,  that 
it  very  (requendy  happens  that  partial  sales  are  made  under 
the  same  execution,  and  that  several  separate  tracts  of  land 
are  sold  to  different  persons.  It  is,  therefore,  impossible 
that  each  purchaser  can  have  the  execution  delivered  over 
to  him.  This  circumstance  is  a  strong  proof  that  the  law 
never  intended  nor  cot)templated  that  the  execution  or  fi^fa* 
under  which  lands  were  sold,  should  be  delivered  to  the 
purchaser,  or  make  any  part  of  his  title;  On  the  contrary, 
the  law  requires  that  the  execution  should  be  returned  intQ 
the  prothonotary's  office  by  the  sheriff,  that  the  court  mig^t 
see  that  justice  was  done  the  plaintiff  in  the  action ;  and  if 
need  should  require,  that  further  process  might  be  awarded 
for  that  purpose,  if  the  plaindff  was  not  fully  satisfied.'  It  is 
evident,  therefore,  that  this  writ  is  under  the  power  of  the 
sheriff,  until  this  final  return  is  made.  A  bona  fide  purcha- 
ser has  no  control  over  it ;  and  it  would  be  mijust  if  he 
should  suffer  for  any  neglect  or  omission  of  the  sheriff,  after 
he  had  fairly  and  honesdy  paid  away  the  purchase»money^ 
and  obtained  his  deed. 
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It  is  a  notorious  fact,  however,  that  the  sheriffs  of  this  Hopkhu 
country,  and  their  deputies,  were  very  negligent  in  making  De  Grnffen- 
returns  to  executions,  in  many  parts  of  the  country,  after  ^'^ 
the  revolution  i  and  many  of  them  still  are  so,  notwith- 
standing the  act  of  1791,  which  was  intended,  among  other 
things,  to  guard  against  that  inconvenience.  To  make  their 
misconduct  or  irregularities  the  ground  of  shaking  the  titles 
of  those  citizens  who  hold  lands  under  sheriffs'  deeds,  would 
be  extremely  injurious  to  a  large  portion  of  the  citizens  of 
this  country,  and  subversive  of  the  ends  of  justice. 

The  case  of  Bullock  and  Thompson^  quoted  in  the  course 
of  the  argument,  did  not  turn  on  the  production  or  non- 
production  of  the  fi^fo.  under  which  the  land  was  supposed 
to  hdve  been  sold,  but  on  the  ws^nt  of  an  exemplification  of 
a  judgment,  which  it  was  alleged  had  been  obtained,  and 
which,  consequendy,  bound  the  lands  then  in  question  ;  and 
it  was  upon  that  ground  that  the  sheriff's  deed,  which  was 
then  offered  in  evidence,  was  rejected,  as  there  was  nothing     Sec  theeate 
before  the  court  to  evince  a  judgment  or  any  subsequent  pro-  xho^wn^  '' 
ceedings.    There  was  nothing  in  that  case  which  had  any  ^iil^^^^^' 
application  to  the  one  now  under  consideration. 

Mr.  Justice  Waties  dissented  from  this  opinion  of  the 
majority  of  the  judges,  and  agreed  with  the  presiding  judge 
on  the  trial,  (Grimke,)  that  ^e  fi*fa*  was  an  indispensable 
requisite  in  the  chain  of  title  under  a  sheriff's  deed,  and  that 
it  should  be  produced,  or  its  loss  satisfactorily  accounted 
for ;  and,  therefore,  that  the  nonsuit  was  very  regularly  and 
properly  ordered* 

Rule  for  setting  aside  the  nonsuit,  and  reinstating  the 
cause  on  the  docket  a  second  time,  made  absolute. 

Present,  Grimke,  Waties,  Bat,  Johnson,  Trezevant 
and  Brevard. 
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^•himbia,     WiLLiAM  DiCKsoK,  Surviving  Executor  of  JoHK  Dxcs- 

80N,  deceased,  against  Joseph  Bates* 

Where  all  the      TRESPASS  to  try  tides  to  land  in  Pendleton  di^tncU 

writnesaestoa   -_     .  .  , 

will  are  lega-  Motion  to  set  aside  nonsuit. 

to ukea ben!^  This  case  turned  in  a  great  degree  upon  the  will  of  th^ 
ttnd2i^*SS!^e  testator,  y.  Dickson^  deceased,  but  all  the  witnesses  to  the 
^r***tt*5'' to  ^^^^^^^'^^  ^f  *t  were  legatees,  and  were  to  take  a  beneficiary 
pi-ove  it,  un-  interest  under  it.  In  support  of  the  plaintiff's  tide,  it  was 
is  given  by  the  Urged,  that  oueof  the  legatees  at  least  ought  to  be  permit- 
^red  aft  the  ted  to  prove  the  execution  of  the  will,  from  the  necfuih/  of 
vitiMta.  1^  case^  as  without  it  a  manifest  injury  would  be  done  to 

the  plaintiff  in  this  action.     But  the  presiding  judge  would 

not  permit  either  of  them  to  be  sworn. 

The  defendant,  therefore,  moved  for,  and  the  court  order* 

ed,  a  nonsuit.    This  was,  therefore,  a  motion  to  set  aside 

the  nonsuit. 

But  the  Judges  refused  the  motion,  observing,  that  the 
decision  in  the  circuit  court  was  correct,  unless  one  of  the 
witnesses  had  released  his  interest ;  then  he  might  have 
been  a  competent  witness,  but  not  otherwise. 

Kule  to  set  aside  the  nonsuit  discharged* 


AH  the  Judges  present 


j» 
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Hawkins  dpoinst  Hall  and  others.  Columbia, 

^  1802. 


UPON  a  claim  of  dower.     Motion  to  reverse  the  order     Where  the 

«...  .  .J       1  f   i_  •        commisskin- 

of  the  circuit  court,  setting  aside  the  return  ot  the  commis-  en  in  a  writ 

o  of  dcwer   as- 

sioners,  «C.  a^gn  to  a  wi- 

In  this  case  the  commissioners  made  a  very  uncertain  re-  {Jy^ll^v  r?ne*rf 
turn  to  the  writ  of  dower  issued  to  them,  and  it  was  app:i-  *?^  d^*io"th' 
rent  that  they  had  given  the  widow  more  than  one  third  of  proceedii  gs 

,  ,      -        ought    to    be 

the  land  she  was  entided  to;  according  to  their  own  calcula-  set  aside  for 
tion,  to  the  injury  of  the  heirs  and  others  claiming  the  resi-  uJfiy. 
due  ;  upon  which  the  presiding  judge  directed  all  the  pro- 
ceedings to  be  quashed,  upon  the  ground  of  this  irregu- 
larity. 

This  was  a  motion  to  rescind  the  order  of  the  circuit 
court,  and  to  confirm  the  return. 


But  the  Court  refused  the  motion,  observing,  that  when- 
ever it  appeared  from  the  return  of  the  commissioners  them- 
selves that  they  had  given  a  widow  more  than  she  was  enti- 
tled to,  the  proceedings  ought  to  be  set  aside  ;  for  although 
the  claim  of  a  widow's  dower  is  highly  favoured  in  law,  yet 
there  are  other  parties  whose  interests  ought  to  be  protected 
by  die  courts  of  jusuce* 

Rule  dismissed. 

AU  the  Judges  present. 


Vol,,  n.  3  1;. 
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Cohmbia^  Thomas  Sumpter  against  William  M urrell. 

1808.  ^ 

Where  arU-      MOTION  to  reverse  the  order  of  the  circuit  court  at 

tnitors  ftre  not 

guilty  of  mit-  Sumter  district,  copfirming  an  award* 
have^^niml^      The  ground  upon  which  the  counsel,  Mr.  Mathis^  rested 
mUuke  ^9  (h^^  motion,  was,  that  the  arbitrators  had  made  a  great  mis- 
op^anawJi^  takc  in  this  case,  by  npt  giving  defendant  credit  for  a  family 
^luiiiltoUieir  ^^  ^^fiTO^*  ^^^  *<>  *«  plaintilT,  of  the  value  of  175/.  sterling, 
i<;eision,         which  mistake  was  a  sufficient  ground  for  setting  aside  the 
award  in  this  case,  and  had  been  urged  in  the  circuit  court 
against  the  motion  which  was  made  to  confirm  the  award, 
but  he  was  overruled  in  his  objection^     The  presiding  judge 
sported,  that  a  certificate  was  produced  from  the  arbitra- 
tors,  that  they  had  been  of  opimon  when  they  were  investi- 
gating the  accounts  between  the  parties,  that  the  negroes  in 
question  had  been  given  by  Mr.  Murr^U  to  the  plaintiff  in 
payment  for  land  purchased  of  \(\m^  and,  therefore,  did  not 
form  ap  item  ia  the  accounts  for  their  consideration.* 

The  Judges^  after  considering  this  case,  were  of  opini on^ 
ihat  if  so  great  a  mistake  us  that  staled  by  the  defendant^i 
counsel  had  really  been  committed  by  the  arbitrators,  it  would 
have  been  a  very  reasonable  ground  for  setting  aside  the 
award  ;  but  the  reason  assigned  by  the  arbitrators,  shews 
that  they  had  taken  the  value  of  the  negroes  into  considerat 
lion,  and  had  been  of  opinion,  that  they  had  been  given  in 
payment  of  a  land  purchase  which  did  not  come  before 
them,  and  which  sufficiendy  removes  the  impression  as  to 
the  alleged  fact  of  its  being  a  mistake  or  an  omission  on  the 
part  pf  the  arbitrators* 

That  the  court  had  on  repeated  occasions  set  their  faces 
against  the  opening  of  awards,  unless  for  misconduct  on  the 
part  of  the  referees,  or  for  some  palpable  mistake  or  omis- 
sion, which  did  not  appear  in  the  present^case*  They  were 
^judges  and  jjuries  of  the  parties'  own  choosing^  and  therefore 
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it  was  both  reasonable  and  just,  that  they  should  be  bound  Sompter 
by  their  decisions^  and  that  these  should  not  lightly  be  set  Mnrrea 
ajiide. 

Rule  for  reversing  the  decision  of  the  circuit  court  dia* 
missed. 


.All  the  Judges  present* 


The  State  against  Adam  Fowler  Brisbane. 

MOTION  in  arrest  of  judgment  on  a  conviction  at 
Vamden^  upon  an  indictment  for  an  assault* 

Mr.  Fakoner^  in  support  of  the  motion,  stated  that  the 
ground  upon  which  he  meant  to  rely,  was  an  error  in  the 
caption  of  the  indictment,  as  it  did  not  state  that  the  court 
was  held  at  Kershaw  court-house^  agreeably  to  the  direc* 
tions  of  the  act  of  the  legislature,  creating  a  district  court 
in  the  former  county  of  Kershaw,  And,  therefore,  he 
contended,  that  the  caption  did  not  state  that  the  court  was 
held  in  the  place  appointed  by  law,  but  in  some  other  place 
not  designated  by  the  act  for  that  purpose ;  and,  consequently, 
that  the  conviction  was  irregular,  so  that  no  judgment  ought 
to  be  entered  up  on  it«  He  laid  it  down  as  strict  law,  that 
if  an  act  of  parliament  appoint  a  place  for  holding  a  courts 
every  caption  of  an  indictment  ought  to  shew  that  the  court 
was  held  at  such  identical  place^  and  no  where  else  ;  other- 
wise, it  is  insufficient  and  faulty.  Dyer^  135.  2  Haw* 
kinsy  255* 


iSCMi. 

Where  tiine 
and  Mace  are 
set  tbrth  in 
the  caption  of 
an  iiidiotment 
■with  taffioient 
certainty  to  a 
common  in- 
tent, legal 
■nbtfetiea  and 
niceties  are  to 
be  disregard* 

cd. 

tn  all  publie 
prosecutions 
on  the  part  of 
the  tUte, 
where  defen- 
dant or  pri- 
soner call*  no 
'witneasest  hia 
counsel  is  en** 
titled  to  the 
last  trord  or 
the  privilege 
of  eonclnding 
theargaroenta 
to  the  jnry, 
notwithstand- 
ing the  for- 
mer practice 
to  the  eon- 
trary. 


The  Solicitor^  in  reply^  observed,  that  the  principal  object 
of  every  ci^on  to  an  indictment,  was  to  shew  the  tijne 
and  place  where  the  court  is  held ;  that  it  might  clearly  ap*- 
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The  State  pear  that  the  court  was  held  at  the  time  mentioned  and 
Brisbane,  prescribed  by  law,  and  that  the  place  was  within  the  juris* 
diction  of  the  court*  If  this  be  done  with  sufficient  cer- 
tainty, it  is  all  that  the  law  requires.  That  the  time  and 
place  were  sufficiently  set  forth  in  the  present  indictment^ 
would  evidently  appear  on  a  bare  perusal  of  it;  there  was  no 
objection  taken,  be  said,  to  the  time^  only  to  the  place. 

The  indictment,  he  said,  was  in  the  usual  and  common 
form,  and  headed  in  the  accustomed  style,  "  State  of  South 
**  Carolina*^^  *'  Kershaw  district. ^^  It  then  proceeds  to  state, 
that  a  court  of  general  sessions  of  the  peace,  o}'er  and  ter* 
miner,  Sec.  was  held  at  the  court-house  of  the  said  district^ 
&c.  This,  he  contended,  was  so  descriptive  of  the  place 
where  the  court  was  held,  that  the  mind  of  man  could  not 
possibly  be  mistaken  in  it,  or  suppose  it  was  held  in  any 
other  place  than  in  Kershaw  court-house^  There  Is  no  am- 
biguity or  uncertainty  in  it ;  it  is  as  descriptive  of  the  place 
as  language  can  possibly  make  it.  As  to  the  nicety  and 
exactness  laid  down  in  some  of  the  old  antiquated  English 
reporters,  it  was  a  disgrace  to  the  law  at  this  enlightened 
period,  and  has  justly  brought  down  a  reproach  upon  it. 
A  sufficient  degree  of  certaint\^  to  shew  the  time  diwd  place  is 
all  that  the  law  requires,  and  that  is  well  laid  in  die  caption 
of  the  indictment  under  consideration. 

The  Judges  held,  that  the  objection  taken  on  the  present 
occasion  was  a  frivolous  one,  and  unsupported  by  law  or 
common  sense.  Time  and  place  were  as  weU  set  forth  in 
the  indictment  under  consideration  as  they  possibly  could  be, 
and  ia  language  more  appropriate  and  law-like  than  the  act 
itself. 

Rule  for  arresting  the  judgment  was  dismissed. 

There  was,  however,  another  ground  taken  which  did  not 
relate  to  the  merits  of  this  case,  and  is  only  worthy  of  notice 
as  it  tends  to  settle  a  point  of  practice  for  the  regulation  of 
the  bar  in  future  :  it  was  this.    The  counsel  for  the  defend* 
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^nt  stated,  that  he  had  called  no  \vitnesses  on  the  trial  at  The  Sute 
Camden  J  and  therefore  claimed  the  privilejge  of  concluding  Brisbane. 
the  arguments  to  the  yxry  ivhich  had  been  refused  him* 
He  said,  he  had  claimed  this  as  s^  right  on  behalf  of  his 
client,  not  so  much  on  account  of  any  great  l)eneiit  he  was 
to  derive  from  it  in  this  case,  as  to  have  the  point  settled  as 
a  rule  hereafter.  He  admitted,  that  it  had  been  formerly 
the  practice,  to  allow  the  Attorney^Gentral^  and  SoUcitors^  in 
all  public  prosecutions  on  the  part  of  the  state,  the  privilege 
of  opening  and  concluding  the  arguments  in  every  case  ad- 
dressed to  the  jury.  This,  he  said,  was  a  partiality  shewn 
to  the  public  officers  of  the  state,  which  injustice  they  were 
not  entitled  to.  It  was  a  relict  of  the  kingly  prerogative, 
which  he  hoped  to  see  abolished  in  this  country,  and  a  prac-* 
tice  more  agreeable  to  the  rights  of  freemen  introduced. 
The  state,  he  observed,  was  a  body  politic,  formed  by  uni- 
versal consent  for  the  protection  and  defence  of  the  rights  of 
the  citizen.  These  rights,  he  said,  were  of  primary  consi« 
deration,  and  should  be  pot  upon  the  same  footing  with  those 
of  the  body  politic,  so  as  to  make  them  perfectly  reciprocaL 
In  civil  cases  they  were  so,  for  it  was  a  rule  in  the  court  of 
common  pleas,  in  all  cases  where  a  defendant  calls  no  wit- 
nesses, that  he  should  be  entitled  to  the  last  word,  or  the 
privilege  of  last  addressing  the  jur\' ;  and  the  same  rule 
ought  to  prevail  in  a  criminal  court ;  indeed,  he  thought  it 
much  stronger  in  a  criminal  case,  inasmuch  as  a  man's  life 
and  liberty  were  much  dearer  to  him  than  property. 

The  SGlicHor  did  not  appear  to  be  very  Solicitous  about 
this  point,  as  he  conceived  the  ends  of  justice  in  no  wise 
concerned  in  it.  He  had  found  the  practice  as  had  been 
staled  by  his  opponent,  when  he  came  into  office,  and  as  far 
as  he  was  concerned,  he  was  perfectly  willing  to  sul^mit  it 
to  the  court,  to  make  any  rule  upon  the  subject  which  might 
be  most  convenient  or  consonant  with  justice. 

The  Judges,  after  consultation  on  this  last  point,  observed,' 
that  they  considered  the  rights  of  the  citizen  upon  a  perfect 
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TUe  Sute 

T. 

Brisbane. 


equality  with  thoBC  of  the  state,  and  they  saw  no  good 
reason,  why  the  latter  should  have  any  exclusive  advantage 
or  privilege  in  which  the  former  should  not  equally  partid- 
pate.  No  good  reason  could  be  assigned,  why  a  body 
politic  should  have*  higher  rights  than  those  who  Were  pro- 
tected by  it.  It  was  created  by  the  people  for  the  benefit  of 
the  people,  and  each  individual  ought  to  have  every  advan- 
tage which  the  aggregate  had,  otherwise  there  would  not  be 
a  perfect  reciprocity  between  the  state  .and  the  citizen* 
They  were  therefore  of  opinion,  that  in  future,  the  same 
rule  ought  to  prevail  in  the  criminal  courts  of  judicature, 
which  had  been  laid  down  in  the  court  of  common  pleas* 
That  in  all  cases  where  a  defendant  called  no  witnesses,  h« 
should  have  the  privilege  of  concluding  to  the  juiy*^ 


All  the  Judges  present* 

4 

*  This  rale  hat  been  lATariiblj  observed  in  all  the  erimuud  eoarts 
throQg;hoat  the  state,  as  well  as  in  the  eou^s  of  eommon  pleas  ever  sbot 
the  above  determination ;  so  that  it  may  now  be  eonsidered  as  a  standing 
rule  of  practice  in  onr  eriminal  eoorts  of  judioature. 


ColnnUddf 
1802. 


This  was  an  action  of  trespass  to  try  title  to  land*   There 


MotJNCE  against  iNGRAttAH. 

VThere  there      TRESPASS  to  try  title  to  land  in  Lancaster  district* 
i^ntendiii^*"  Verdict  for  defendant.     Motion  for  new  trial. 

claimants   for 
a     grant     of 

vacant    iand»  were  two  grants  for  the  same  tract  of  land,  and  the  question 

and  the  mcr-  t^iri  iiit  i  *• 

its  have  been  was,  which  of  them  should  have  the  preference* 

hear«1  and  de- 
termined   by 

^yeB^"^  *![      M**-  Blanding,  for  the  plaintiff,  who  held  the  junior 
mo '^Sat^'tTiI  8""*°^  ^  support  of  this  motion,  stated,  that  there  was  a 

never     sufTer 

those  merits  to  be  again  opened,  or  any  evidence  offered  about  the  priority  of  right  prerioaB 

to  the  date  of  the  gi-ant. 

4 
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mistake  ia  the  dates  of  the  grants  ;.  that  the  grant  to  his  Mocmee 
client  was  at  first  filled  up  in  1785,  and  afterwards  altered  ingrlhAm. 
to  the  1st  of  Jtme^  1786,  which  was  a  mistake  or  fraud 
practised  on  the  plaintiflf*  That  in  the  mean  time,  between 
the  first  date  of  the  plaintiff's  grant  and  the  Ist  of  Jitne^ 
1786,  the  day  of  the  alteration,  the  defendant  had  obtained 
a  grant,  which  was  dated  before  the  1st  of  Junty  1786^  bjr 
D^hich  means  he  had  obtained  a  priority  in  point  of  time. 
This,  he  contended,  was  either  a  gross  mistake,  which  ought 
to  be  corrected  by  a  verdict  of  a  jury,  or  a  palpable  fraud 
committed  upon  him,  which  was  equally  within  the  province 
of  a  jury.  That  although  mistakes  and  frauds  were  origin- 
ally branches  of  the  jurisdiction  of  the  courts  of  chancery^ 
yet  our  courts  had  liberalized  the  doctrine  of  late,  so  far, 
as  to  suifer  them  to  go  to  a  jury,  where  they  could  be  traced 
out,  or  made  to  appear  in  a  court  of  common  law  as  well  as 
in  a  court  of  equity.  He  therefore  prayed,  that  this  case 
might  be  sent  back  to  a  jury,  in  order  that  the  fraudulent 
circumstances  of  the  case  might  be  more  fully  investigated* 

For  defendant,  it  was  insisted,  that  this  was  neither  a 
tnistake  or  fraud  committed  upon  the  plaintiff,  but  the  re- 
sult of  deliberate  justice  done  to  the  parties,  by  a  court  of 
competent  jurisdiction.  It  was  admitted,  that  there  was  an 
alteration  in  the  plaintiiTs'grant,  but  the  justice  of  the  case 
rendered  it  necessary,  that  such  alteration  should  be  made. 
The  plaintiff  had  included  in  his  survey  a  part  of  defend- 
ant's land,  and  the  matter  had  been  submitted  to  the  court 
of  caveats  before  either  of  the  grants  passed,  where  the  case 
had  been  depending  till  the  1st  of  June^  1786,  when  the  go- 
vernor and  council  who  then  f(»med  the  court*  decided  in 

• 

£sivour  of  the  defendant,  and  gaye  him  the  priority.  That 
in  consequence  of  this  decision,  a  note  or  memorandum 
was  made  by  the  secretary  of  state,  assigning  this  dispute 
about  the  lines  as  the  reason  why  the  plaintiff's  grant  had 
been  so  long  delayed,  and  that  it  had  not  been  finally  deter- 
mined  till  that  day ;  consequendy,  the  defendant's  grant  by 
that  means  gained  the  priority,  as  in  the  mesm  time  his 
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Moance      grant  had  been  signed  and  passed  under  the  great  seal  of 
Inp^imm.     the  sUte. 

The  plaintiff,  however,  still  insisted  upon  going  into  the 
merits  of  the  original  surveys,  alleging  he  had  a  right  to 
the  priority,  notwithstanding  the  decision  of  the  governor 
and  council  to  the  contrary.  But  the  presiding  Judge  re« 
fused  to  permit  him  to  go  into  any  evidence  of  that  kind, 
holding,  that  he  was  precluded  by  a  court  of  competent  ju* 
risdiction,  which  had  determined  the  point ;  and  the  jury 
under  his  direction,  found  for  the  defendant* 

This,  therefore,  was  a  motion  for  a  new  trial,  on  the 
ground  of  misdirection. 

When  after  hearing  the  parties,  the  Judges  were  unani- 
mously of  opinion,  that  the  presiding  Judge  had,  on  die 
trial  of  the  cause,  very  properly  rejected  the  testimony 
oflered*  That  the  governor  and  council  at  that  time  con- 
stituated  a" court  of  caveats,  for  the  express  purpose  of  hear- 
ing all  disputes  between  applicants  for  grants  of  the  vacant 
lands  of  the  state,  and  finally  determining  who  had  the  best 
right  to  the  lands  claimed  by  the  contending  parties  ;  and 
having  made  that  determination,  the  parties  themselves,  and 
all  claiming  under  the tn,  were  for  ever  concluded  and  bound 
by  such  decision  ;  and  that  a  court  of  common  law  jurisdic- 
tion, would  not  go  further  back  than  the  date  of  a  grant,  as 
it  is  then  that  the  fee  of  the  soil  vests  in  the  grantee.  The 
right  of  the  state  then  ceases,  and  that  of  the  individual 
commences. 

I'he  determination  of  this  kind  of  questions,  about  the 
priority  of  right  to  the  vacant  lands,  was  formerly  a  branch 
of  the  royal  prerogative ;  but  upon  the  revolution  in 
America^  it  was  transferred  to  the  governor  and  council  of 
the  state,  whose  decision  was  conclusive. 

Rule  for  new  trial  discharged. 
All  the  Judges  present* 


w^ 
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M^Faddev  ;and  Wife  against  Edward  Haley.  Columbia^ 

1S02. 

TRESPASS  to  try  title  to  land,  in  Sumfter  district,  ^vhcw  one 
Nonsuit  ordered.     Alotion  to  nave  the  order  for  nonsuit  J°*"*    *®"*?J 

or   tenant  m 

rescinded.  eommoii  aues 

^  i         ;      for  the  whole 

The  plaintiits  deduced  a  regular  title  to  the  premises  in  of  a  tract  and 
question,  to  one  yames  Dickey ^  deceased,  the  former  hus-  hhnBeif  enti- 
band  of  Mrs.  M^Fadden^  from  Arthur  Grahaniy  who  obtained  [{^^  \^  ^ISi 
a  grant  for  the  same  on  the  8th  of  February ^  1773  ;.  and  it  jQ^tgdon  t£t 
appeared  in  evidence,  that  the  said  yames  Dickey  died  intes-  ■^^'j^JJ*'  V}* 
tate,  leaving  behind  him  his  widow  and  three  children ;  and  Terdiet  for 
that  after  the  death  of  Dickey ^  his  widow  intermarried  with  which^  he  ii 
the  plaintiff,  Robert  M^Fadden^  before  the  commencement  Sw  jodpne^ 
of  this  action.  i»»«"  be  moui- 

ded  on  it  so  ae 

The  defendant  set  up  a  title  to  the  land,  under  a  grant  to  to  answer  the 

—^  ,  '  o  ends   of  ju»- 

one  Doughty y  in  yune^  1786 ;  but  could  not  make  out  any  tice. 
tide  to  himself.  He  then  moved  for  a  nonsuit,  on  the 
ground,  that  it  had  appeared  in  evidence  from  the  plaintiff's 
own  shewing,  tt>at  his  wife  was  only  entided  to  one  undi- 
vided third  part  of  the  land,  under  our  act  of  distribution  of 
intestates^  estates  ;  whereas,  by  the  declaration,  it  appeared 
he  had  sued  for  the  whole. 

The  defendant's  counsel  observed,  that  the  plaintiffs'  writ 
demands  the  whole  land,  when  in  fact  he  had  proved  him- 
self entided  only  to  one  undivided  third.  He  then  con- 
tended, that  a  joint-tenant,  or  tenant  in  common,  could  not 
maintain  a  separate  suit  without  summons  and  severance  ^ 
and  it  was  not  even  alleged,  that  there  had  been  any  part!- 
"fion  made  in  the  present  case. 

The  presiding  Judge  (Johhson)  Waa  with  die  defendant 
on  the  first  ground,  being  of  opinion,  that  if  the  plaintiff  had 
intended  to  claim  only  an  undivided  third,  he  should  have 
mied  fpr  that  third  and  no  more ;  and  upon  this  ground  the 
nonsuit  was  ordered. 

Vol.  Ill  S  3ft 
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This,  therefore,  was  a  motion  to  set  aside  that  nonsmt. 

In  support  of  the  motion,  Mr.  BtaruBng^  in  behalf  of  the 
plaintiff,  contended,  that  if  the  defendant  had  meant  or  in- 
tended to  have  taken  advantage  of  this  point,  on  which  the 
nonsuit  was  ordered,  he  ought  to  have  done  it  in  pleading ; 
and  that  it  was  too  late  after  the  general  issue  pleaded.  For 
it  is  clearly  laid  down,  that  one  joint- tenant,  or  tenant  in 
common,  cannot  maintain  an  action  against  another,  because 
possession  of  one  is  possession  of  both,  and  if  he  does,  it  is 
good  evidence  upon  not  guilty.  But  if  one  joint-tenant  or 
tenant  in  common,  brings  an  acdon  against  a  stranger,  in 
that  case  a  defendant  may  plead  it  in  abatement,  but  cannot 
take  advantage  of  it  in  evidence.  Soli.  290.  2  Lev*  113. 
Cro.  Eliz.  544.  But  he  ui:ged,  that  although  one  joint-te- 
nant  could  not  bring  an  actiw  of  trover  against  another,  be 
might  against  a  stranger.  So  he  might  maintain  quart 
elatuum  fregit  against  a  stranger,  because  the  damages  in 
such  case  shall  enure  to  the  benefit  of  the  whole.  Tenants 
in  common  may  Inking  separate  acdons  for  their  ahares. 
Funnington,  94.  So  where  a  man  sues  for  the  whole,  or 
one  half,  he  may  recover  according  to  the  extent  of  tide  or 
right,  a  third,  a  fourth,  or  one  half.  Sunn- 103.  1  Esp,  117. 
So  also  it  is  laid  down  in  the  case  of  Denn  v.  Purvis  et  oL 
1  Burrows yZ%^*  thai  a  part  may  be  recovered  on  a  demand 
for  the  whole.  This  last  case,  he  said,  was  so  full  upon  the 
point  before  the  court,  and  referred  to  so  many  authorities 
on  die  subject,  that  he  would  not  dwell  longer  on  it,  but 
submit  the  case  to  the  court. 

Mr.  M^Credie^  contra,  observed,  that  as  the  plaintiff  in 
this  acdon,  had  not  stated  himself  to  be  a  joint-tenant  or 
tenant  in  common  with  others,  it  was  impossible  for  him  to 
plead  it  in  abatement.  It  woidd  have  been  pleading  to  a 
matter  which  did  not  appear  to  be  on  the  &ce  of  the  pvo* 
ceedings  ;  and  there  was  no  way  of  takkig  advantage  of  it, 
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but  upon  the  evidence  offered  on  die  trial ;  for  it  was  upon  the  MTadden  fc 
tlose  of  the  testimony  that  the  fact  of  his  being  a  joint^te*-         \  ^ 
nant  appeared.    That  until  the  plaintiff's  testimony  ended,    ^  ^^ 
(he   defendant  could  not  tell  but  that  he  might  hare  made 
out  a  tide  to  the  whole.     It  was  at  that  stage  that  he 
availed  himself  of  the  advantage  which  he  conceived  that 
the  law  gave  him  of  moving  for  the  nonsuit,  which  he 
trusted  had  been  very  properly  ordered. 

With  respect  to  the  action  itself,  he  said,  he  was  under 
strong  impressions  that  it  could  not  be  maintained  by  the 
jpresent  plaintiff.  In  this  action,  every  man  must  recover 
according  to  the  strength  of  his  fair  title,  and  if  he  claims 
the  whole,  and  only  proves  himself  entitled  to  a  third,  fourth 
or  fifth  part,  he  &ils  in  his  claim  to  the  premises  men- 
tioned in  the  declaration.  He  admitted,  that  if  he  •  had 
daimed  as  joint-tenant  or  teniDt  in  common  one  third  or  one 
fourth,  lie  might  have  recovered  his  proportion  according  to 
the  extent  of  his  light,  but  as  he  had  stated  that  he  was 
seised  in  fee  of,  in,  and  to  the  whole  of  At  premises  in 
question,  he  must  therefore  recover  the  whole  or  none. 
He  next  contended,  that  no  judgment  could  be  entered  on 
tins  record,  because  the  plaintiff  did  not  claim  as  a  joint-te- 
nant or  tenant  in  common,  nor  could  any  writ  of  possession 
issue  to  the  sheriff,  to  give  him  possession  of  an  undivided 
third  part,  which  had  never  been  designated  or  laid  off. 

The  Judges  observed,  that  this  was  a  new  case  in  this 
country,  which  presented  itself  for  their  consideration,  as 
no  case  had  hitherto  occurred  in  which  the  joint^tenants  or 
tenants  in  common  had  not  a//  joined  in  the  action,  or  in 
Whi^h  a  division  or  partition  of  the  lands  had  not  been  made, 
so  that  each  individual  could  prove  with  suftcient  certain^ 
the  part  or  share  he  was  entided  to.  In  this  case,  hoW* 
ever,  die  plaintiff  siiei  for  the  whole,  and  proves  on  the 
trial  that  he  ia  entitled  only  to  one  undivided  third.  Upon 
this  ground  the  nonsuit  was  moved  for  and  granted.  As  to 
the  regularity  of  calling  for  the  nonsuit,  the  judges  had  no 
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j^iTfttiiien  &  doubt  about  it;  as  the  plaintiff  had  not  stated  hitti»elf  lobt 
V.  either  joint-tenant  Or  tenant  in  common  in  his  writ  or  declir 

^^^]^^  ration,  the  defendant  could  not  have  plemle4  in  abatement. 
If  such  a  pka  hfd  been  pat  in»  it  would  have  been  a  }dea  to 
a  matter  dehors  the  record.  Upon  this  point,  therefore,  if 
the  subject  matter  itself  had  been  a  good  ground  for  a  noo- 
^pit,  it  was  made  at  the  proper  stage  of  the  cause,  and  coal4 
not  have  been  made  or  taken  advantage  qt  ia  any  other  way, 
pr  at  any  other  time* 

As  to  the  action  itself,  it  appears  tp  be  a  plain  and  reap 
sonable  ope,  that  the  plaintiff  should  recover  agreeably  to  the 
extent  of  his  right ;  and  if  ^  He  demanded  more  than  he  was 
pntided  to,  that  was  no  reason  why  he  should  not  recover 
>ir  hat  he  \iaA  a  rjght  tq.  Every  day'$  experience  proves, 
that  in  our  courts,  parties  in  all  kinds  of  suits  are  in  the 
ponstant  practice  of  recoverii^.less  than  they  demand  m  ail 
personali  actions,  though  they  cannot  possibly  recover  more. 
So,  in  actions  for  real  property,  if  a  man  demand  forty  acres, 
he  may  recover  twenty,  or  any  le^s  quantity,  according  to 
hit  right  aind  tide.  And,  ip  lilce  mannv,  if  %  man  sue  for 
the  half  or  moiety  pf  a  tract  of  land,  be  may  rqcover  % 
third,  fourth,  or  sixth  part*  3o  a|^,  if  h^  ^uejbr  the  nuhok^ 
and  only  provf  himsf^f  entitled  to  one  thirc),  he  may  reoo<* 
ver  that  third.^  The  principle  seefns  to  be  well  established 
in  the  books.  The  case  of  Abbott  v.  Skinnp'^  in  1  S^iL  S29r 
is  strong  in  point  as  to  the  recovery  of  less  than  the  demand, 
pnd  the  doctf  ine  is  confirmed  in  the  case  pf  Denn  v.  Purvis^ 
1  Burn  329. 

There  is  no  necessity  that  th^  verdict  should  ^gree  prer 
psely  with  the  declaration.  AH  that  is  necessary  is,  that 
the  thing  for  which  the  ye^dict  is  given  should  be  compfM 
fn,  and  form  a  part  of^  thf  thing  demapded.  The  verdict  may 
be  for  whatever  the  party  ^an  pfove  %  rig^t  to,  and  the  judg- 
paent  may  be  so  moulded  on  it  as  to  me^t  the  substantial 
justice  of  the  case.  3  Bulst.  184.  And  although  the 
'nheriff  cannot  give  possession  of  any  particular  part,  i^ 
^^l^lishes  the  right  of   the  party  to  a  share,   whi< 


J 
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>irhen  divided  and  laid  oflT,  may  be<]cUvered  to  him  by  the  M'Faddmi  & 
Aeriff«  .   T. 

Halej. 

« 

Rule  for  aettmg  aside  the  nonsuit  made  a))aolate» 

•  •  •   -  *        -      .        , 
AU  (he  Judges  present* 

Mr.  Brevard  gave  no  opinion,  having  been  cpncerncd 
ibr  the  plaintiflF  in  die  case  when  at  the  bar. 


{(^EORGE  Perry  againat  William  Walker.  cWnnUuii 

I8OS. 

TRESPASS  to  cry  title  xp  S33  acres  of  land  in  LmcMter  oae  jomt^e- 
district.  Nonsuit  ordered.  Motion  to  rescind  the  order  f***^!!!!!!!!* 
^  the  circuit  .court,  and  to  restore  the  cause  on  the  docket.    «f**o  >*>^.  ^^ 

th«        irhoie 

The  piaunun  produced  a  grant  to  one  John  Hcod^  dated  of  •  tnet  of 
fith  yme^  ISrse,  for  333  acres  of  land.    It  was  also-  proved  h%  i!oiitait«i» 
that  ffood^  the  granjtee,  died  intestate  some  time  after  the  ver  mmtSi^ 
date  of  the  grant,  and  that  his  eldest  son,  John  Hood^  had  S^fcj^^SjSu 
conveyed  .100  acres,  part  oS  the  above  /tract,  to  the  plaintiff  ^  ^^  ^^ 
in  this  action.    That  John  Hood^  the  son  of  the  grantee,  jS^addm  a 
died  intestate,  leaving  three  children ;  so  that  it  came  out 
that  plaintiff  was  only  a  tenant  in  common  with  the  children 
of  y^hn  Hood^  the  younger,  deceased,  for  ICX)  acres  of 
laod* 

At  this  stage  of  the  cause,  the  defendant's  counsel  moved 
for  a  nonsuit,  as  plaintiff  by  his  writ  and  declaration  had  de* 
manded  the  whole  of  the  323  acres,  and  had  only  proved 
himself  a  tenant  in  common  in  one  undivided  100  acres, 
there  never  having  been  any  pardtion  or  division. 

The  presiding  judge  (Bat)  watjof  c^ion,  dfit  as  there 
had  been  no  partition  or  division  of  the  property,  and  at 
plaintiff  had  claimed  the  whol^  and  not  his  thii4  or  undi* 
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Perrr       Tided  dntereftt  only^  that  h%  could  not  mabltibiA  tfaift  Mic^  mA 
Wi^er.      therefore  ordered  a  nontmt. 

This  was,  4kerefore,  a  motion  to  set  aude  dm  MtMuit, 
which  was  ordered  accordingly,  dpoa  the  principles  and 
authorities  of  the  next  preceding  case  oiM^Faddtn  mdm^ 
v«  Haky* 

« 

All  the  Judges  present 


^•tuMa^  George  PsMt  agmMt  TH6HAa  Mio^lLsfw. 

180S. 

eiMit*ie.      TRESPASS  to  try. title  to  land  m  Lancaster  cHstrict 
kiri^  Nonsuit  ordered.    Motiontoset  die  order  aside. 


^okfof  tbe  '  '^^  '^'^  another  case  in  which  a  tenant  in  common  for 
»r«aw^|^  the  one  umtivided  thhfd  of  a  tract  of  land  had  brought  his 
ing  rcMfver  u  suit  for  the  wholo,  in  which  Judge  Bat  had  ordei^  a  omi- 
Mtnidt.  See  tuftt  Upon  the  grounds  asentioned  in  the  preceding  case^ 

«ie  fDr^oma 


€ffy 
r  ir«tter/M- 


^Jl^^     Rule  for  letting  aside  the  nonsuit  made  absolute* 
All  the  Judges  present. 


N.  B.  The  authorities  are  not  fpwa  in  this  or  the  preos' 
ding  case,  as  they  both  refer  to  the  case  of  M^Fadden  and 
vnft  V.  Haky^  wlueh  may  be  coB^id«red  a  leatftig  cade  upon 
the  subject. 


K 

¥ 
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Carroll  agamt  M^Wrorter.  C9btmbitb: 

MOTION  for  a  new  triaL 

In  this  case  a  witncat  for  the  pbdntiff,  who  was  supposed  When  »  wit- 
to  be  inilerested  in  the  cause,  had  a  release  executed  and  ten-  to  be'b^erett- 
dered  to  him,  in  order  to  make  him  a  competent  witness.  ^^^^  ^km 
After  the  release  was  delivered,  and  the  oath  administered,  ^^^^^^'i^'  ^l 
it  was  insisted  that  he  should  be  confined  in  his  testimony  oonfined     to 

^    a     particular 

to  a  particular  point  in  die  case,  in  which,  it  was  said,  the  point  in  whicU 

*  It  was  stated 


of  bis  testUQony  consisted,  and  noc  be  examined  his  matenati- 
on  any  odier  one  ;  and  the  presiding  judge  ruled  it  so,  in  bat  ^ay  be 
consequence  of  which  there  was  a  verdict  for  defendant.        ^raHyonef^' 


ry  point 


This  was  a  modon  for  a  new  trial,  on  the  ground  of  a 
mistake  of  the  judge  upon  the  point  of  law  ;  when,  after  ar« 
gument,  it  was  resolved,  diat  whenever  a  witness  was  offer- 
ed by  eidier  party,  and  an  objection  was  made  to  his  com- 
petence  on  the  ground  of  interest,  and  a  release  was  given 
him  to  make  him  competent,  in  every  such  case  he  is  exact- 
ly upon  the  footing  of  every  other  witness  sworn  in  a  cause, 
and  oug^t  not  to  be  confined  to  any  particular  point,  but 
may  be  examined  on  every  point  necessary  respecting  the 
merits  on  either  side,  and  that  it  had  been  so  ruled  in  the 
case  of  Luyten  and  Haygood^  in  1798. 

Rule  for  setting  aside  the  verdict,  and  for  a  new  trial, 
made  absolute. 

^  All  the  Judges  present. 
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Columbia,  WlLLIAM  WkiGHT  agCtinst  JOKK  Gr4T» 

1802. 

Where  a  man  SPECIAL  action  on  the  case  for  the  value  of  a  negro 
JTcpo  ""^  ^*  Verdict  for  plaintiE  Motion  for  new  trial. 
belonging  to  jjr.  Joatiice  Trezevant,  who  tried  this  cause  at  EJirc'' 
ft  race,  who  is  ^eU  district,  reported,  that  it  bad  come  out  in  evidence,  that 
course,  he  is  the  defendant,  being  concerned  in  a  horse  race,  had  pei> 
^ue  orhim!  suaded  a  negro  boy  belongingno  the  plaintiiF  to  ride  his 
Sat^wh^ver  ^^^^y  without  the  consent  of  his  master.  In  the  course  of 
one  man  ii^  ^  race,  the  horse  threw  the  boy  against  a  tree,  and  kilk4 
or  makes  use  him  on  the  Spot.  It  was  for  the  value  of  thb  boy  that  the 
tf  of  anouier  suit  was  brought,  and  the  jury  gave  a  verdict  for  die  plaintiff 
eonsent,  he  is  to  the  amount  of  450  dollars. 

^e^  eonse.  '^^  grouud  upon  which  ihii  motion  was  made  was,,  that 
nMSr*"*^*'  ^^  tnastcr  or  plaintiff  was  present  on  the  course,  smd  saw 
the  boy  mount  the  horse,  and  did  not  forbid  it.  This  cir- 
cumstance, it  was  contended,  amounted  to  a  tacit  acquiescence 
on  the  part  of  the  owner,  and  debarred  him  of  any.  right  to 
recover  damages  agsvinst  the  defendant.  It  was  compared 
to  a  loan  of  a  horse,  or  any  other  property,  for  a  particular 
purpose,  where  the  lender,  by  the  act  of  lending,  impliedly 
agrees  to  run  all  the  risks  attendant  on  the  purposes  and  de- 
signs for  which  the  loan  was  made.    And  if  the  borrowec 

4 

is  guilty  of  no  gross  neglect,  but  exercises  the  ordinary  care 
atul  diligence  in  the  use  and  management  of  the  thing  loan- 
ed)  that  is,  such  care  and  circumspection  as  men  usually  ob- 
serve for  the  protection  of  their  own  property,  and  an  accident 
happens,  the  borrower  is  not  liable. 

Against  the  nonsuit,  it  was  urged,  that  there  was  a  great 
difference  between  a  voluntary  loan  for  a  particular  purpose, 
where  the  lender  has  an  opportunity  of  considering  and  cal- 
culating on  the  chances  of  the  injury  the  thing  lent  incurs,- 
and  an  oflEicious  interference  with  another  man*s  property 
without  his  will  and  consent.  In  the  former  case,  a  bor-» 
rower  is  not  liable  for  injuries  which  happen,  where  usual- 
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» 

care  and  diligence  are  used  to  protect  the  property  loaned  ;      Wiight 
but  in  the  latter  case,  the  person  interfering  t^ith  another's       q^j. 
property^  without  his  will  and  consent,  was  liable  to  all  the 
consequences,  and  responsible  for  all  damages,  the  owner 
may  sustain  by  his  presumption. 

The  Judges,  after  argument  for  and  against  the  motion, 
were  unanimously  agidnst  the  new  trial,  on  the  ground  that 
a  man  who  officiously  presumes  to  interfere  with,  or  make 
use  of,  the  property  of  another  without  his  permission,  is 
liable  for  all  the  consequences  of  such  interference,  whether 
he  intended  any  injury  to  the  owner  or  not* 

The  plaintiff's  seeing  the  boy  mount,  and  not  forbidding 
it,  did  not  aher  the  case,  and  the  more  especially  as  defend- 
ant might  so  easily  have  asked  his  permission.  It  does  not 
imply  his  consent,  for  he  might  not  have  wished  to  offend  a 
neighbour  by  what  might  have  been  construed  into  a  rude 
prohibition  to  the  contrary.  The  plaintiff  appears  to  have 
been  perfectly  passive  on  the  subject,  while,  on  the  other 
hand,  defendant  took  every  thing  on  himself.  At  all  events, 
as  the  whole  case  has  been  fairly  before  the  jury,  who  have 
found  for  the  plaintiff,  they  did  not  think  proper  to  disturb 
their  verdict* 

Rule  for  a  new  trial  dismissed. 

All  the  Judges  present. 


< . 


Vol.  n.  r>N 
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^'^i${i±^'  Bacot  against  KEiTif. 

xviiereajary       ASSAULT,     Verdict  for  plainuff.     Motion  for  new 

m  .1  ♦•cry  out-       ^ 

i-ag^'ous     as-  trial. 

*rtiilt  pive  on-  *•  i  •  • 

»v  one  don«r       From  the  report  of  the  Judge  who  tried  this  cause,  (Mr* 

touft^Vii  n'r^  Justice  Waties,)  it  appeared  that  this  was  a  most  wiclced, 

trini  ;   ttitho*  <^ruel  and  unprovoked  assault  on  the  part  of  the  defendant, 

ilr'cfstoZ.^  who  had  fired  a  gun  at  die  plaintiff,  loaded  with  buck-shot, 

to  praiit  new  ^hjch  had  nearly  taken  off  an  arm«     And  for  tlus  iniun*, 

count  of  the  the  iQry  had  only  civen  him  one  dollar  dama^res. 

Mnallnesi     of  "^      "^  '^   °,  •  r  • 

damflges.  Ihis  was,   therefore,  a  motion  for  a  new  trial,  not  so 

much  on  account  of  the  smallness  of  the  damages,  as  for 
the  gross  and  shameful  misconduct  of  the  jur}',  in  trifling 
with  the  laws  of  their  country  on  their  ontha^  and  with  the 
feeling  of  the  plaintiff  himself;  as  it  not  only  threw  all  the 
plaintiff's  costs  upon  himself,  bat  left  him  without  redress 
for  this  dreadful  outrage  committed  on  his  person. 

It  was  urged,  that  such  a  verdict  was  a  mere  piece  of 
mocktry  and  insult  upon  the  justice  of  our  common  coun- 
tr\'  ;  and  if  the  old  doctrine  of  attaint  had  not  gone  into 
disuse  and  become  obsolete,  they  would  have  deserved  the 
punishment  annexed  to  that  ancient  mode  of  proceeding  for 
so  shameful  a  verdict. 

The  Judges  were  unanimously  of  opinion,  that  the  jury 
in  this  case  had  behaved  most  shamefully,  and  deserved  the 
•  severest  reprehension  of  the  court  for  such  glaring  partiality 
and  injustice.  And  although  it  was  not  usual  to  grant  new 
trials  on  account  of  the  smallness  of  damages,  yet  this  was 
so  extraordinary  a  case,  in  which  every  principle  of  justice 
had  been  outraged,  that  they  could  not  hesitate  a  moment 
in  ordering  a  new  trial,  and  that  without  costs. 

Rule  for  a  new  trial  made  absolute. 

All  the  Judges  present. 
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William  Hasell  Gibbeb  against    William  Boove       coiumUa 

Mitchell.  *'''-•  ' 


DEBT  on  bond.     Verdict  for  plaintiiF.     Motion  for  AU  poiuis  of 

.   ,  Inw  ai'ising  in 

new  trial.  tUc  up^er  cii. 

This  was  a.  case  tried  at  Jacksonhortmgh^  in  Colleton  ciis-  siate"aro  to  !>c 

trict,  and  brought  up  and  pbced  upon  the  docket  or  paper  ",^,7,'^^^*  ***  ^JJj 

©f  causes  for  argument  at  Columbia.  ?"  i**''.".^"  !'^' 

^  taw  arising  in 

the         lo-wcr 

Mn  SimonSj  of  counsel  for  plaintiflT,  moved,  that  this  state  arc   to 

case  should  be  struck  off  the  docket  at  Columbia^  and  trans-  charlestim.  *^ 

ferred  to  the  docket  of  causes  in  the  court  of  appeals  in  )^^nsider«d 

Charleston^  on  the  ground,  that  as  Colleton  district  is  on  the  «»  «.  »tamiing 

'  o  '  rule  111  tuiuiv. 

Bea-coast,  in  the  vicinity  of  Charleston^  the  merits  of  the  mo- 
tion ought  to  be  argued  there  and  not  at  Columbia* 

This  case  was  only  important,  as  the  present  motion  was 
the  means  of  bringing  forward  and  settling  an  important 
point,  relative  to  the  administration  of  justice  in  this  state, 
which  had  been  frequendy  agitated,  but  had  still  remained 
undetermined. 

It  turned  upon  the  construction  of  the  third  section  of  the 
tenth  article  of  the  constitution,  which  declares,  ^^  that  at 
**  the  conclusion  of  the  circuits,  the  Judges  shall  meet  at 
^*  Columbia^  for  the  purpose  of  hearing  and  determining  all 
*^  motions  for  new  trials  and  in  s^-rest  oi  judgment,  and  all 
^^  points  of  law  which  shall  be  submitted  to  them  there ;  and 
*^  that  from  thence  they  shall  proceed  to  Charleston^  to  hear 
^  and  determine  all  motions  for  new  trials  and  in  arrest  of 
^*  judgment,  and  all  law  points  which  might  be  (in  like 
'*  manner)  submitted  to  them  there.'' 

This  article  in  the  constitution,  he  concluded,  evidently 
contemplated  two  places  in  the  state  for  the  ilhimate  and 
final  hearing  and  determining  of  all  disputes,  and  to  which 
the  citizens  of  Carolina^  in  the  last  resort,  were  to  appeal  Tor 
justice  upon  the  true  construction  of  legal  principles.  This 
point,  he  observed,  had  repeatedly  been  before  the  Judges, 
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(;ih)ies  but  no  ultimate  decision  had  ever  yet  taken  place,  and  indeed 
Mhiiieii.  there  had  been  a  great  diversity  of  opinion  among  the  gen- 
tlemen of  the  bar  upon  the  subject ;  some  holding  they  had 
a  right  to  argue  their  cases  either  at  Columbia  or  Charleston^ 
as  they  pleased,  that  it  was  entirely  optional  with  the  party 
appealing  from  any  decision,  tx3  carry  «uch  case  to  either  of 
these  tribunals,  as  he  thought  proper  ;  others^  that  the  ardy 
cle  in  the  constitution,  had  in  view  the  con\*cmence  of  the 
citizens  in  the  upper  and  lower  divisions  of  th«  state,  and 
therefore  directed  and  ordained,  that  there  should  be  two 
places  in  the  state  for  the  sitting  and  holding  this  court  of 
appeals  ;  one  at  Columbia^  for  the  convenience  of  thesuitei^ 
in  the  upper  country,  and  the  other  at  Ckarieston^  for  the 
convenience  of  suiters  in  the  lower  division* 

Amidst  these  conflicting  opinions  of  parties  find  their 
counsel,  causes  from  the  upper  extremity  of  the  state,  Had 
been  carried  down  to  Charleston;  near  three  hundred  miJcs, 
to  be  argued ;  and  in  like  manner,  causes  from  the  sea- 
const  had  been  taken  up  to  Columbia  for  a  final  determina- 
tion, %vhich  had  occasioned  much  inconveitienee,  trouble 
and  expense  to  suitors,  and  all  others  concerned  in  the 
causes  ;  and  what  made  the  trouble  and  inconvenience  the 
greater,  was,  that  the  counsel  best  acquainted  with  ^he  na* 
ture  of  the  merits,  seldom  could  attend  at  so  great  s  dis- 
tance to  argue  the  cases,  by  which  means,  new  coutisel  on 
both  sides  were  to  be  retained  and  instructed  to  the  great 
delay,  as  well  as  expense  of  the  suitors  on  each  side  of  the 
question.  For  these  reasons,  he  said,  it  was  high  time  that 
some  determination  should  be  made  on  the  point,  that  the 
cidzens  might  ktiow  with  certainty  where  their  law  cases 
were  to  be  determined. 

Mr.  Falconer^  against  the  motion,  contended,  that  as  the 
article  in  the  constitution  was  silent  upon  ^c  subject,  the 
citizens  had  a  right  of  taking  their  c;Hises,  or  makiirg  thetf 
appeals  from  the  inferior  courts  to  either  of  those  graod 
tribunals  of  appellate  jitrisdictinn,  which  they  thought  pro- 

3 


J 
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Mr  ;  thei«  was  fio  article  in  the  eonstttudofn,  he  said,  to  ^ibbes 
control,  or  abridge  this  right  or  privilege,  and  therefore  Mheiien. 
the  cm«ens  were  at  perfect  liberty  to  tarry  tliem  either  to 
■Ckarieefon  or  Coktmbia^  as  they  thought  proper ;  and  h  wars 
not  in  4he  power  of  die  jndges  to  refuse  to  hear  any  case 
«ubtBitted  to  them  at  either  phce,  or  to  order  or  direct  the 
party  bringing  forward  the  motion,  to  transfer  or  argue  it 
ebewhefre. 

A  majority  of  the  Judges,  after  hearing  the  argcrments, 
were  of  opkiioii^  that  they  had  no  authority  in  the  smaHest 
-degree  to  abridge  ihe  right  of  appetd,  whieh  every  manliad 
<tx>  die  supreme  tribunals  of  justice  in  oar  country  ;  but  at 
the  same  tame  had  no  doubt^  then  they  had  a  right  to  rega- 
i  ^  iate  the  mode  «nd  ncmner  of  bringing  forward  those  appel- 
late <;aBes,  ill  the  manner  most  congeniat  to  ^e  spirit  and 
design  of  the  constitution,  and  the  ease  and  convenience  of 
the  citizens  in  evety  part  of  the  state. 

It  was  evident,  they  observed,  that  this  article  in  the  con- 
stitution, creating  the  court  of  appellate  jurisdiction,  had  in 
view  the  ease  and  convenience  of  the  inhabitants  of  the 
Tipper  and  lower  divisions  of  the  stafte,  by  ordaining  that 
this  court  should  be  held  in  two  places  for  the  despatch  of 
busmess.  If  this  had  not  been  the  case,  the  framers  of  the 
constitution,  would  most  unquestionably  have  directed  it  to 
be  held  in  some  one  fixed  place  where  the  best  libraries 
were  to  be  found,  and  the  greatest  degree  of  inforoiation 
upon  all  legal  subjects  could  be  procured ;  and,  however 
desirable  this  latter  establishment  might  have  been  either  to 
the  gendemen  of  the  bar,  or  even  to  the  judges  themselves, 
they  wisely  preferred  the  accommodation  of  the  citizens  at 
large.  It  was  for  their  benefit  and  advantage  that  this 
arrangement  in  the  administration  of  justice  was  originally 
intended,  ismd  it  is  the  duty  of  the  judges  to  carry  this  inten- 
tion into  execution  as  far  as  it  is  practicable^  and  to  prevent 
as  much  as  in  their  power,  the  citizens  in  any  case  from 
harassing  each  other  by  taking  causes  from  the  upper  couii<> 
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Gibbes  try  to  Charleston^  or  from  the  lower  part  of  the  country  iip 
Mitchell.  ^  Columbia  for  argument,  unless  by  the  consent  of  both  par- 
ties. 1  hey  were  therefore  of  opinion,  that  in  future,  all 
the  appeal  causes  in  the  upper  and  middle  divisions  of  the 
state,  that  is  to  say,  all  those  arising  in  the  northern,  south- 
em,  middle  and  western  circuits,  should  be  carried  to  Co- 

I 

himbia  for  argument,  as  the  most  convenient  and  central 
place  for  that  purpose  ;  and  that  those  arising  in  the  east- 
em  circuit,  or  lower  division  of  the  state,  should  be  taken 
to  Charkston  for  a  final  hearing  and  determin  tion,  being 
the  most  convenient  and  central  position  in  the  lower  part 
of  the  state  ;  and  that  this  should  be  a  standing  ride  and  re- 
gulation for  the  bringing  up  of  appeal  cases  to  the  constitu- 
tional court  of  appeals  in  future,  unless  in  cases  of  mutual 
agreement  to  argue  them  either  at  Cbimbia  or  Chariest^ftj 
in  which  case  such  agreement  to  be  binding  on  the  parties. 

It  was  therefore  ordered,  that  this  cause  be  struck  off  the 
docket  at  Columbia^  and  transferred  to  the  paper  of  causes 
for  argument  at  Charlestoru 

Waties,  Bay,  Johnson,  and  Brevard,  for  the  mo- 
tion ;  Grimke  and  Trezevant,  against  it<. 
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Margaret  Stockton  against  Martih.  ^'[s^*^  , 

TROVER  for  sundry  negroes.  Verdict  for  plaintifF.  ^  wttiemeni 
Motion  tor  new  trial.  iiier   on    hit 

By  a  deed  produced  on  .  the  trial,  it  appeared  that  one  life,  and'^aacr 
£[avtnsj  the  father  of  the  plaintiff,  previous  to  her  marriage  her  chUdren^ 
to  Mr.  Stockton^  lately  deceased,  settled  on  his  daughter  the  ^**|;^  J^^ 
negroes  in  question  during  her  life,  and  then  to  her  children  ^'^  JJ!!^^  ^** 
share  and  share  alike.     In  the  hcAendum  of  this  deed,  the  ^^^^  <)eed  to 

.      -  the   heirs    of 

negroes  were  given  to  Miss  Havens  for  life,  and  then  to  ber       bodj» 
the  heirs  of  her  body;  and  in  the  warranty  of  this  deed,  he   remote^aothat 
warrants  the  negroes  to  his  daughter  for  life,  and  then  to  ^^  in^^the 
the  heirs  of  her  body.     After  Stockton's  death,  these  ne^  fbbie*to*^?he 
groes  were  seized  and  sold  for  his  debts,  afid  the  defendant  b««bwid'« 
Martin^  at  the  sheriff's  sales  became  the  purchaser.    Stocks 
ton  died,  leaving  several  children.     This  was  therefore  a 
suit  by  Mrs.  Stockton^  the  guardian  of  her  children,  on  be- 
half of  herself  and  them,  to  recover  back  these  negroes. 
And  the  jury,  under  the  direction  of  the  presiding  Judge, 
gave  a  verdict  for  the  plaintiff. 

This,  therefore,  was  a  motion  for  a  new  trial,  on  the 
ground  of  the  verdict  being  against  law, 

Mr.  Nott^  for  defendant,  in  support  of  the  motion,  argued, 
that  the  limitation  over  in  this  cas^  was  too  remote,  and 
consequently  that  the  property  vested  in  the  first  taker  Mrs* 
Stockton^  and  as  such  upon  the  marriage,  it  became  the  pro- 
perty of  the  husband  and  liable  for  his  debts. 

That  the  liniitation  in  this  case  being  to  the  heirs  of  the 
body,  it  created  an  estate  tail  of  a  chattel  interest,  which 
had  been  determined  in  this  court  to  be  too  remote,  and 
vested  in  the  first  taker,  in  the  case  of  Dott  v.  Cunnington^ 
vol.  1.  p.  45S.  RUerf^  edit.  That  if  any  doubt  could  arise  upon 
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Stockton      the  construction  of  this  deed  from  the  premises,  the  habendum 

V. 

Martin.  and  warranty  had  both  explained  it  and  put  it  beyond  aQ 
doubt^  as  they  both  confined  the  liniitation  to  the  heirs  of 
the  body  only. 

For  the  plainttflf,  against  the  motion,  it  was  adaakted^  that 
if  there  had  been  no  other  words  in  this  de«d  than  tkoM 
contained  in  the  habendum^  thait  it  would  have  been  an  estate 
tail,  and  consequently  it  would  have  been  too  remote  for 
the  limitation  of  a  chattel ;  it  would  have  vested  in  tbe  pre- 
taker,  on  the  authority  of  the  case  of  DoU  v.  Cunnk^i9Hi 
but  it  was  contended,  that  there  was  a  wicle  differeac^  be- 
tween that  case  and  the  one  under  consideration.  There 
were  no  words  in  the  deed  in  that  case,  which  could  be  laid 
hold  of,  to  shew  that  it  was  not  an  estate  tail*  Every  part 
of  it,  both  the  premises  and  h^Aendwn  limited  the  properqr 
to  tbe  heirs  of  the  body,  and  there  was  nothing  fiuther  ex« 
ptanatory  of  the  donor's  intention.  Whereas,  in  the  pre* 
sent  case,  it  was  most  evidently  the  father's  intention  to 
make  a  provision  for  the  daughter  for  life,  ^d  after  her 
death  to  her  ehUdren  share  and  share  alike  ;  that  b,  to  such 
children  as  she  might  have  living  at  the  time  of  her  death. 
This  limitation  was  not  too  remote,  hot  to  persons  m  esse 
at  the  time  of  her  death,  who  oould  take,  and  wifhin  every 
rule  of  law.  It  was  true,  that  the  habendum  differed  from 
the  premises,  inasmuch  as  it  was  to  her  during  her  life,  and 
after  her  death  to  the  heirs  of  her  body  ;  but  these  lacter 

0 

words,  ought  in  a  case  like  this,  where  the  donor's  intoition 
was  to  make  a  provisioo  for  hia  daughter,  amd  sacb  cUldrea 
as  she  might  have  at  bar  death,  to  have  a  liberal  ccmstruo- 
tiou  for  the  benefit  of  a  young  family ;  and  these  wordst 
heirs  of  the  body^  in  the  habendum^  oa|^  in  confomuty  to 
the  donor's  intention,  expressed  in  the  premises  of  tjiedeedy 
to  be  construed  to  extend  to  her  children  ;  because,  ^*  heir^ 
S^  of  the  body"  here  means  children,  apd  the  words  share 
<md  share  a&ke  confine  it  to  those  living  at  the  time  of  her 
death,  and  not  to  indefinite  issue.    That  these  words, ^Aarc 
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mnd  share  aiike^  have  always  had  a  very  liberal  construction      Stockton 

'  V. 

given  to  them  when  applied  to  children,  both  in  wills  and       MSiila. 
deeds,  whenever  it  appears  to   have  been  the  testator^s  or 
donor's  intention  to  make  provision  for  a  family. 

The  majority  of  the  judges  were  of  opinion,  that  as  the 
iiabendum  of  a  deed  is  that  part  of  it  which  declares  and 
limits  the  use  of  the  thing  conveyed,  and  as  the  negroes  in 
question  are  limited  in  the  habendum  to  the  heirs  of  the 
body  of  Mrs.  Stockton^  after  her  death,  it  created  an  estate 
tail  of  a  chattel,  which  was  too  remote,  and  vested  the  pro^ 
perty  in  the  first  taker,  Mrs.  Stockton;  consequently,  Stock- 
ton upon  his  marriage  acquired  a  right  to  such  property, 
and  of  course  it  became  liable  for  his  debts.  They  were 
therefore  of  opinion,  that  the  verdict  shouM  be  set  aside, 
and  a  new  trial  granted. 

Bay  differed  in  opinion,  and  agreed  with  the  presiding 
Judge  on  the  trial,  that  as  this  deed  would  admit  of  an 
equitable  construction,  and  was  intended  as  a  provision  for 
a  young  family,  it  should  be  construed  liberally,  and  not  be 
trammeled  with  the  rigid  rules  of  law.  That  if  this  deed 
was  dissected  and  examined  cridcally  by  piecemeal  or  by 
fragments,  and  the  latter  part  was  construed  to  control  the 
former,  it  might  admit  of  the  construction  contended  for. 
But  if,  on  the  contrary,  the  premises  and  habendum  wer« 
taken  together  with  reference  to  each  other,  and  as  explana- 
tory of  the  donor^s  intention*  he  was  of  opinion,  that  the 
limitation  over  to  the  children,  after  the  mother^s  death,  was 
regular  and  within  all  the  rules  of  law  on  that  subject,  and 
that  the  words  in  the  habendum  might  be  qualified  by  the 
plain  and  obvious  intent  and  meaning  of  those  in  the 
premises.  And  this  construction  would  not  militate  in 
the  smallest  degree  against  the  case  of  Dott  v.  Cunning* 
ton^  where  there  was  not  one  sentence  in  any  part  of  the 

Vol.  it.  .1  9 
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Stockton      deed   to  justify  the   court  in  giving  an  equitable   co&« 

Martin.         StTUCtioil  tO    it. 

Rule  for  new  trial  made  absolute. 
All  the  Judges  present. 


Columbia,  Mackay  againat  Reynolds. 

1802. 

A  plaintiff  in  TRESPASS  to  try  titles  to  land,  in  Spartanburgh  dis- 

SET^^an^ac'  trict.    Verdict  for  defendant.     Motion  for  a  new  trial. 


tion  of  tree-  •pj^^  \2iVLA  which  was  the  subject  of  this  controversy,  was 
confined  to  originally  the  property  of  Reynolds  the  defendant,  who  be- 
but  may  rely  ing  pressed  for  money,  borrowed  it  of  one  Alexander^  and 
at  hrpieases,  made  him  an  absolute  conveyance  of  the  land  ;  which  was 
bcaw  h?m  out  ^^  ^^  reconveyed  again  to  him  on  payment  of  the  sum  bor- 
itiarafficieDt;  j-Qwed.     Alexander  soon  after  conveyed  the   land  to  one 

j  be  may  even  •^ 

rely  on  pos-  Harrison,  who  conveyed  it  to  Mackay  the  plaintiff.     The 

acssion  alone,  ''  •  */  t 

if  all  tiie  o-  money  was  afterwards  tendered  to  Alexander^  who  refused 
to  receive  it.  Shortly  after  the  sale  by  Harrison  to  Mackay^ 
the  land  was  levied  on  by  the  sheriff  of  the  district,  and 
sold  in  consequence  of  a  judgment  prior  to  all  the  sales  and 
conveyances,  at  which  sale  Mackay  a^];ain  became  the  pur- 
chaser, and  bought  in  the' land  a  second  time,  and  got  the 
sherlff*s  deed. 

In  support  of  the  plaintiff's  title,  he  produced  his  first 
deed  from  Harrison^  but  as  some  circumstances  of  fraud 
were  alleged  against  this  deed  from  Harrison^  he  offered  his 
sheriiTs  deed  in  evidence  in  support  of  his  right ;  but  the 
presiding  Judge  (Gkimke)  refused  to  allow  this  second 
deed  to  be  given  in  evidence,  ruling  that  the  plaintiflP  was 
bound  to  rely  on  one  deed  or  the  other,  and  to  make  his 
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election,  which  he  refused  to  do,  on  which  there  was  a  ver-      Mackay 
diet  for  defendant* 


lityiiolda. 


This  was  a  motion  for  a  new  trial,  for  misdirection  pn 
the  part  of  the  judge,  and  the  verdict  being  against  law. 

When,  after  argument,  all  the  other  Judges  were  of 
opfnioti,  that  the  verdict  should  be  set  aside,  and  a  new  trial 
granted,  as  a  man  had  a  right  to  oSer  as  many  titles  to  land 
as  he  pleased,  and  should  not  be  restricted  to  one  only ;  for, 
if  one  fails  him,  the  other  may  bear  him  out :  nay,  further, 
if  they  should  all  fail  him,  he  may  resort  to  and  depend  upon 
his  possessory  right  alone. 
« 

Rule  for  new  trial  made  absolute. 

All  the  Judges  present. 


JotiK  Mitchell  ads*  W.  H.  Gibbes. 

DEBT  on  bond.  Verdict  for  the  plaintiff.  Motion  for 
a  new  triaL 

The  bond  on  which  this  suit  was  brought  was  a  joint  and 
several  obligation  given  by  the  defendant  in  this  action,  and 
his  brother,  IV.  B.  Mitchell.  On  the  trial  several  discounts 
which  W.  B.  Mitchell  had  against  this  bond  were  offered  in 
evidence,  which,  it  was  urged,  were  payments  on  account  of, 
and  should  be  credited  on,  the  bond.  But  the  presiding 
judge  refused  to  admit  them  in  this  suit,  as  they  were  not 
in  defendant's  own  right,  but  in  right  of  another,  who  was 
not  a  party  before  the  court. 

The  Judges,  after  hearing  counsel  on  both  sides,  were  of 
opinion,  that  if  the  discounts  were  such  as  were  allowed  by 


1802. 
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Mitchell  our  discount  act,  they  ought  to  have  been  permitted  to  have 
Gibi)C8.  go^c  to  the  jury  as  payments,  if  they  were  just  and  regatar, 
because  payment  by  one  joint  and  several  obligor,  on  account 
of  or  in  part  of  the  same  bond,  may  be  pleaded  by  the  othe^ 
in  a  suit  against  him  ;  otherwise  the  bond  mi^  be  paid 
twice,  which  would  be  against  law  and  justice. 

* 

Rule  for  new  trial  made  absolute. 
All  the  Judges  present. 


Cofftmiiia,  jMary  Woods,  Widow  of  TosiAH  WooDs,  and  her  four 
Children,  agaimt  The  Administrators  of  Josi  ah  Woods, 
deceased. 


A  liusHand  be-       UPON  a  writ  of  partition  of  lands,  under  the  act  of  dis-. 

iiig  more  than       «        .  © 

ievcn      yenit  tributions,  oCC* 

iii»  M  ife  out  of  To  this'  Writ  the  defendants,  who  were  sons  of  jfosiah 
Mn^r%Hwt'  floods  by  a  former  wife,  came  in  and  pleaded  nc  tmques  ffc- 
v^iu " '^  ex ^use  ^^^^P^  ^^  loyal  matrimony^  and  upon  issue  taken  thereon,  the 
the  wife  in  claimant,  Mrs.  Woods^  proved  her  marriage  to  the  deceased 
cond  husband,  Josiah  Woods  in  1785,  by  a  magistrate  in  JVi?wArrry  county, 

and  she  shaU  „  i     i      -» i-       t      •  i    i  •       ««  % 

iiave  her  dow-  George  Root^  Esq*  and  that  she  had  lived  with  him  from  that 
hutiTe  share  time  tilt  the  day  of  his  death,  during  which  time  she  had  four 
has^nd^^^ea!  Children  by  him,  who  also,  claimed  a  distributive  share  of 
late ;  nor  shall  jh^  deceased's  estate. 

nny  hasty  or 

unguarded  ex-  The  defendants,  in  order  to  rebut  the  effect  of  this  mar- 
hcr's,  in  the  Hage  before  the  magistrate,  gave  in  evidence  that  the  claim- 
Mon,  tend  To  ant,  Styling  herself  Mrs.  Woods^  had  been  married  to  one 
fcT^Tor  Taylor  in  Virginia,  who,  they  alleged,  was  alive  when  this 
hasuniize  her  pretended  marriage  took  place  between  her  and  their  father; 


issue. 


consequently,  they  contended,  that  neither  she  nor  her 
children  were  entitled  to  any  share  or  proportion  of  the  de;* 
ceased's  estate. 
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In  reply  to  this  testimony  offered  by  the  defendants,  it       Woods 
was  admitted  by  Mrs.  IVoods  that  she  had  been  married  to  "  ^,|  Ji„  ^f 
Mr.  Taylor  J  a  former  husband,  but  she  proved  that  he  had      ^Voods. 
gone  off  and  left  her  soon  after  the  marriage,  and  gone  into 
rt;mote  parts  of  the  western  country ;  that  he  had  been  ab* 
sent  for  seven  or  eight  years  before  she  married  a  second 
time,  and  that  a  report  had  prevailed  that  he  was  dead,  and 
died  some  time  before  her  second  marriage,  which  she  verily 
believed  at  the  time  of  her  second  marriage,  though  no  ac* 
tual  proof  of  the  fact  was  produced. 

It  also  came  out  in  evidence,  that  after  the  death  of  jfo' 
siah  Woods^  the  intestate,  the  defendants  and  the  widow 
quarrelled  about  the  division  of  the  estate  ;  that  they  had  re- 
fused to  allow  her  or  her  children  any  part  thereof  ;  that 
very  high  words  had  passed  between  them  on  the  occasion, 
and  that  she  had  been  heard  to  say,  iii  the  heat  of  passion 
2md  debate,  that  she  would  have  ^^  all  she  took  with  her 
^^  when  she  was  Taylor* a  wife,  as  she  supposed  they  would 
*^  not  allow  her  her  thirds."  She  afterwards  rendered  iq 
an  account  against  them,  and  called  herself  Mary  Taylor^ 
Upon  reflection,  however,  afterwards,  she  was  induced  to 
give  up  this  account,  and  make  her  demand  regularly  for 
her  distributive  share  of  her  husband's  estate^  which  sh^ 
had  now  done  in  behalf  of  herself  and  children^ 

The  defendants  now  urged  against  her  claim,  that  she 
had  herself  admitted  that  she  had  been  married  to  a  former 
husband,  who  had  gone  off  to  the  western  country,  and  who, 
for  aught  that  appeared  on  this  trial,  might  be  alive  at  this 
day.  That  there  was  no  proof  of  his  being  dead,  or  having 
been  drowned,  but  a  flying  report  to  that  purpose,  and  that 
common  rumour  was  by  no  means  a  sufficient  justification 
of  a  woman  for  marrying  a  second  time,  without  some 
stronger  or  better  proof  of  the  fact.  That  she  herseli'  had 
admitted  she  was  Tayhr^s  wife  since  the  death  of  the  intes- 
tate, yoaiah  Woods^  and  had  rendered  in  an  account  against 
the  estate  by  the  name  of  JIdary  Taylor* 

For  the  demandant  it  was  replied  and  argued,  that  she 
Itad  very  candidly  admitted  that  she  had  been  married  to  ^ 
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Woofis       fanner  husband,  who  had  gone  off,  left,  and  abaodooed  bcF 

AdmVs  of     f^**  seven  or  eight  years  before  she  married  a  second  lirae  ; 

WomK       ^^^^  ^Y\ii  ^jj  jj^f.  ^^^^  think  of  the  second  marriage  until  m 

report  was  current  and  generally  believed  that  Taylor y  her 
first  husband,  was  dead,  having  been  drowned.  This,  it 
was  contended,  was  a  sufHcient  justiAcation  to  her  in  taking 
a  second  husliand.  By  the  law  of  England^  if  a  man  or  wo- 
niun  u  absent  seven  years  from  the  kingdom,  and  has  all 
that  time  been  continually  abroad,  whether  the  party  living 
^Jihck.  ]G4.  in  England  h^ve  notice  or  not,  it  is  a  sufficient  excuse  for 
marrying  a  second  time,  and  will  exempt  the  party  so  mar- 
rying from  all  the  consequences  of  bigamy.  $Oy  in  like 
manner,  if  the  parties  are  absent  from  each  other  within  the 
kingdom,  and  one  of  them  having  no  notice  of  the  other's 
being  alive  at  the  time,  it  will  be  a  justification  for  marrying 
a  second  time* 

The  case  under  consideration  was  still  stronger  in  favour 
of  the  present  claimant*  Her  first  husband  had  left  her  and 
gone  off  into  remote  parts  out  of  the  state  in  which  she  was 
first  married,  and  out  of  the  limits  of  the  state  in  which  she 
was  married  a  second  time,  and  had  been  absent  more  than 
seven  years,  nor  did  it  appear  that  she  had  ever  heard  from 
him  during  all  that  time  ;  and  what  strengthens  her  case 
still  more  is,  tliat  it  was  currently  reported  tod  believed  that 
he  was  dead,  having  l>een  drowned,  and  it  was  not  till  after 
this  report  of  his  death  that  she  nuirried  a  second  time.  This, 
it  was  contended,  completely  removed  every  circun^tance 
of  suspicion  or  imputation  of  her  misconduct,  and  left  her 
perfectly  at  liberty  to  take  a  second  husband,  without  impu- 
tation either  upon  her  honour,  her  chastity,  or  /ter  marital 
duties. 

It  was  further  urged  on  her  behalf,  that  common  fame 
and  repute  would  prove  and  establish  a  pedigree,  an  heir  at 
law  to  an  estate  ;  and,  therefore,  it  ought  (o  be  admitted  as 
proof  to  e8tai>lish  the  death  of  a  husband  abn>ad  in  another 
country  ;  and  unless  this  kind  of  proof  was  admitted,  one 
half  of  the  widows  whose  husbands  died  in  iofeign  countries, 
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/ 


and  who  married  a  second  time,  might  be  deemed  prosti-       Woods 
tutes,  and  their  issue  bastardized.  Adin'i^  of 

With  respect  to  her  own  imprudent  declarations  to  the 
defendants,  they  were  words  of  heat  and  passion,  .expres- 
sions used  at  a  time  when  her  resentments  had  so  far  got 
the  better  of  her  reason,  that  she  really  did  not  know  what 
she  was  saying,  and,  consequently,  they  ought  not  to  be  re- 
garded. As  to  the  account  she  gave  in,  that  must  have  been 
done  under  an  ignorance  of  her  right,  and  her  want  of  legal 
knowledge  on  the  subject,  which  ought  not  to  prejudice  her. 
Under  all  these  circumstances,  it  was  said,  that  it  ill  became 
the  defendants  to  endeavour  to  make  a  prostitute  of  their 
mother  in  law,  and  it  became  them  still  less,  if  possible,  to 
attempt  to  bastardize  four  innocent  half  brothers  and  sisters, 
the  issue  of  their  father's  second  marriage. 

The  presiding  judge,  (Bay,)  in  his  charge  to  the  jury, 
told  them,  that  the  only  point  of  any  difficulty  in  the  present 
case  was,  whether  the  claimant,  Mrs.  Woods^  at  the  time  of 
her  second  marriage,  had  good  ground  to  believe  her  former 
husband,  Taylor^  dead  ?  If  she  had,  then  all  her  legal  rights 
followed  such  marriage.  I'hat  seven  years'  absence  of  a 
husband  in  another  country,  without  his  wife  ever  hearing 
from  him,  was  reasonable  ground  in  law  to  presume  that  he 
was  dead  ;  but  when,  added  to  this,  a  report  was  current 
and  believed  that  he  was  dead,  it  removed  every  imputation  of 
improper  conduct  from  her.  That  general  repute  and  infor- 
mation was,  in  many  instances,  as  much  as  could  be  obtain- 
ed in  a  matter  of  that  kind  ;  and  as  no  actual  proof  was  of- 
fered in  evidence  that  he  was  alive,  it  seemed  to  be  a  fair 
presumption  that  he  was  dead.  If  so,  then  the  second  mar- 
riage before  the  magistrate  was  good  and  lawful,  for  it  ^las 
often  been  determined  ^  that  a  marriage  before  a  magistrate 
<^  in  thia  country  was  good,''  and  all  her  marital  rights  would 
follow  as  a  legal  consequence  of  the  marriage. 

As  to  the  loose  declarations  of  the  widow,  when  she  was 
enraged  at  being  about  to  be  turned  out  of  house  and  home 
without  a  ahiBing,  and  her  four  young  children  at  her  back, 
he  thought  IkML  the  jury  should  pay  no  attention  to  them. 
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they  appearing  to  have  been  words  of  passion  uttered  whlv 
out  a  knowledge  of  her  right,  which  ought  not  to  prejudice 
her  or  her  innocent  children  ;  and  so  with  regard  to  the  ac* 
count  rendered,  for  if  she  pretended  to  make  an  illegal  de» 
mand  upon  the  administrators,  it  was  no  reason  why  she 
should  be  debarred  of  her  just  claim. 

The  jury,  however,  contrary  to  the  opinion  of  the  judge, 
found  a  verdict  against  her. 

This  was  a  motion  for  a  new  trial* 


The  Judges,  after  argument,  were  unanimously  of  opi* 
nion,  that  the  presumption  of  law,  from  the  length  of  time 
the  first  husband  had  been  absent  without  her  ever  hearing 
from  him,  and  the  report  of  his  death,  were  strongly  in  her 
favour.  That  the  presumption  of  law  in  support  of  naarital 
rights  was  much  more  favoured  than  a  presumption  against 
them,  especially  when  such  unfavourable  presumption  went 
to  bastardize  the  issue  of  a  marriage,  apparently  legal  and 
proper. 

Rule  for  new  trial  made  absolute^ 

All  the  Judges  present. 


N.  B.  On  the  second  trial  there  was  a  verdict  in  favour 
of  the  claimants,  in  consequence  of  which  she  and  her  child- 
ren had  a  distributive  share  of  the  deceased's  estate  appor- 
tioned off  to  them. 
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Administrators  of  John  Cohptt,  deceased,  qgaiiut       ,  CtkaOii^ 

Martyn  Alk£N* 

DEBT  on  bond,  1,000/.    Verdict  for  plaintiffs.    Mo*       Whmm 

tlOtt  for  new  trial*  to  defendant^ 

This  action  was  brought  upon  a  bond  given  by  defendant  SILmnt  ^ 
to  plaintiffs'  intesUte.  Defendant  pleaded  the  general  ^l^^  ^^ 
issue,  and  gave  notice  that  he  meant  to  offer  in  discount,  a  ^Jr^  ^^ 
bond  assigned  him  by  WilUam  Cunmngton^  for  a  sum  equal  ^^  •* m!^ 
in  amount  to  the  amount  of  the  bond  sued  for,  viz*  IfiOOl*  eridenoe  to 
'given  by  the"  intestate  in  his  life-time  to  the  said  Wilikan  aMigned  bon4 

^        •   _.  hadbeenpttd 

fjwmmgton*  oir.    a    re* 

Upon  the  trial,  this  bond  from  Compty  to  Cunmngtm  ^^„^  ^ 

,  was  produced,  with  a  regular  assignment  to  JJkeny  the  de-  *"^  J^  J* 

fendant  in  this  case*  the  tutnte  of 

liiiiitation%  w 

To  this  bond,  however,  die  plaintiffs  objected,  alleging  U  b  m  eztin- 
that  it  had  been  paid  off;  and  for  that  purpose,  oflfered  a  re*  Sbe  dd?  pro 
ceipt  to  (he  full  amount  of  the  bond  offered  in  discount,  to  ^JJJ^  ^^ 
the  foPowing  eflfect :   ^  Received  May  the  30th,  1794^  of  ,^Mii»ii«ted 

J  ^o  0pm   9n* 

^^  John  Compty^  sundiy  goods  by  Richard  Bobm^  to  the  comit. 

^  amount  of  dOOA  also  some  time  before,  a  note  of  Cornelius 

<^  Vanderhornty  fgfr  eooL  also  an  order  on  yohn  RutkdgCm 

^*  for  200/.  wh^h  I  shall  be  accountable  for* 

(Signed  J  *^  William  Cunnington*^ 

Mr*  Falconer  J  for  defendant,  contended,  that  this  re* 
ceipt  not  being  on  the  bond,  nor  specifying  on  what  account 
these  goods  and  the  note  and  order  were  delivered  to  Ctm^ 
ningtortj  they  could  not  be  considered  in  any  other  light 
than  as  an  open  account  against  Cunnington^  and  as  such, 
the  whole  was  barred  by  the  statute  of  limitations*  For 
that  purpose  he  quoted  Espinass^o  N*  P*  239*  where  it  is 
Ikid  down,  that  a  debt  barred  by  the  statute  of  limitationSi 
could  not  be  admitted  in  discount,  and  the  plaintiff  mig^t 

\hu  IT.  «  P 
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object  to  it  on  the  generskl  issue.  That^mcbgh  Alien  was 
not  plaintiff  in  this  action,  yet  as  this  receipt  went^  de-« 
stroy  his  discount,  he  oug;ht  to  be  considered  as  standing 
ip  the  shoes  of  a  plaintifr,  in  rebuttiog  any  discount  set  up 
against  the  H>ond  he  offered  in  evidence  against  the  pre- 
sent plaintii&'  claim. 

He  next  contended,  that  a  discount  could  not  «be  set  oS 
against  a  discount.  That  the  act  never  contemplated  any 
such  kind  of  transactions,  only  mutual  demands  between 
the  parties  litigant. 

In  reply  to  this,  it  was  urged  on  the  part  of  the  plain- 
tiffs, that  this  receipt  was  evidence  of  paymeots  made  to 
the  amount  of  the  bond  offered  in  discount,  and  was  to  be 
considered  as  made  for  the  express  purpose  of  satisfying 
this  bond,  as  no  transaction  whatever  appeared  between  the 
deceased  in  his  life-time,  and  CunningWi^  who  assigned 
this  bond,  excepting  the  one  under  consideration.  It  was 
admitted  that  the  statute  of  limitations  would  bar  open  ac- 
counts, but  that  the  statute  never  could  run  against  pay* 
ments,  or  discharges  given  by  a  man  who  hag  a  demand 
against  another. 

9 

The  presiding  Judge,  (Bat,)  in  his  charj^  %^^  J^O'y 
told  them,  that  ibere  was  a  great  difference  bftween  open 
accounts  and  discharges  or  acquittances.  The  farmer  as 
well  as  notes  of  hand,  might  be  barred  by  the  statute  of  li- 
mitations, but  that  act  could  never  operate  against  a  re- 
lease or  acquittance,  because  so  much  as  was  mentione<L  in 
a  Belease  or  a  discharge  was  an  extinguishment  of  the  '^bt 
or  demand  pro  tanto.  That  every  receipt  was  a  release  in 
law,  and  extinguished  a  debt  or  demand  as  effectually  as  a 
release  under  hand  and  seal.  That  in  the  present  case,  the 
receipt  was  for  the  whole  amount  of  the  bond,  and  as  it  did 
not  appear,  that  there  were  any  other  transactions  between 
the  parties,  it  was  fair  to  presume  that  the  sums  mentioned 
in  the  receipt  produced,  were  paid  in  discharge  of  the  bond 


< 
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offered  in  discount.  And  that  if  the  jury  ftbould  be  of  his 
opinion,  and  there  was  nothing  to  justify  a  contrary  one, 
it  would  be  their  duty  to  reject  the  bond  offered  in  discount, 
as  having  been  j^d  off  and  discharged. 

That  thia  could  not  be  considered  as  a  discouist  against 
a  discount,  which  would  be  an  absurdity,  but  evidence  of 
payment  of  a  debt  offered  in  discount,  for  it  had  been  fre» 
quently  determined  that  a  bona  fide  debt  transferred  to  a  de^ 
fendant,  might  be  set  off  against  a  plaintiff's  demand*  That 
it  was,  therefore,  surely  consistent  widi  every  principle  of 
law  and  justice,  for  the  plaintiff,  if  he  could  shew  that  the 
debt  assigned  was  paid  off  by  him,  to  give  evidence  to  re- 
but the  defedclluit's  discount  offered  agamst  him. 

The  Jury,  agreeably  to  the  Judge's  charge,  found  a  ver- 
dict for  die  plaintiffs,  and  rejected  in  toto  the  defendant's 
discbunt. 

m 

This  was  a  motion  for  a  new  trial,  on  t1\e  ground  of  mis- 
direction,  and  the  verdict  being  against  law. 

When,  after  argument,  the  Judges  refused  the  motion 
and  ordered  the  rule  to  be  discharged,  holding,  that  a  re- 
ceipt  oracquittanqB.of  any  kind,  was  not  within  the  intent 
or  meaning  of  the  statute  of  limitations,  find  that  the  con- 
struction given  by  the  presiding  Judge  in  bis  charge  to  the 
jury,  was  perfectly  consistem  with  the  rules  of  law. 

Present;  Grimke,  Waties,  Bat,  Johnsqn,  and  Tre* 

SEVAMT. 

Brevard  absent  at  the  time  of  the  argumentt 
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CONSTrrUTIONAL  COURT  OF  APPEAI^ 
STATE  OF  SOUTH  CAROLINA, 
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C9himM4u  John  Hopkins  against  Joshua  Albertsok. 

1108. 

tebereauthe  TRESPASS  to  tiy  tide  to  land  in  Chester  District, 
a  wiii»  in  or-  Verdict  for  plaindff.  Motion  for  new  trial. 
Sflh^iJr^'  In  this  case  the  brief  stated  that  the  plaintifif.clainitd 
of*Ae*fUtI?  ^^^^^  •  devise  from  his  father,  ^ohn  Hopkins^  deceased* 
^  himd  wri-  Xhe  ivill  was  produced,  but  all  the  subscribing  witnesses 
natqres  of  all  y/ftrt  dead*    The  hand-writings  jof  two   of  them  were 

lAe"  three 

yitoeaMs  to  proved  by  a  witness  produced,  hut  the  signature  of  the  thud 
•hooid  be  either  was  not,  or  could  not  be  proved*  Upon  this  proo^. 
F*'**  however,  the  presiding  Judge  (Biievaep)  thought  pro- 

per  to  send  the  cause  to  the  juiy,  who  found  a  ve^ct  fo^ 

the  plaintiff. 
This  was,  therefore,  a  motion  to  set  aside  this  verdict  (A 

the  ground  of  misdirection,  and  as  being  against  laWi 


-^t—'v 
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When,  after  hearing  counsel  in  suppott  of  the  motion,      HopUai 
i!he  court  was  of  opinion  that  there  should  be  a  new  trial.    AibertMD. 
At  the  statute  expressly  requires,  that  there  should  be  three    ^-^^^^^ 
witnesses  to  every  will  to  pass  lands ;  consequently,  they 
9houId  be  produced,  if  alive,  or  within  the  jurisdiction  of 
the  court ;  if  not,  then  their  hand-writings  should  be  proved ; 
for  if  only  the  band«writbgs  of  two  of  them  are  proved,  it 
does  not  come  up  to  the  meaning  and  intent  of  the  statute  ; 
for  the  name  of  the  third  witness,  for  aught  that  appears 
to  the  court,  may  have  been  forged  ;    in  which  case,  it 
would  only  be  witnessed  by  two  witnesses^  which  is  not  an 
execution  of  a  will  according  to  the  requisitions  of  the  sta- 
tute, which  requires  three  witnesses ;  though  one  crediUe 
witness  may  prove  the  signatures  of  all  the  three  witnesses, 
as  was  determined  in  the  case  of  JlgpUm  and  J)e  Graffen*  See  thii  e^ae, 

t 

4  < 

Bule  for  new  trial  made  absolute* 

Present,  Waties^  Bat,  Jobnsok,  TusaEVAirr,  lUi^' 
Brevaed. 


»  _  

Mathew  Coiem av  Qd9.  The  Guardian  of  a  free  Negro     tMmi^ 

named  Bek.  '^• 


MOTION  for  a  new  trial,  in  a  case  tried  in  Camden^  An  cxemaitt. 
and  verdict  for  plaindflF.  iSM^i 

This  case  was  tried  before  Mr.  Justice  Johnson,  at  Cam*  !S  ^  ^^ 
deny  in  the  Dbtrict  of  Kershaw,  in  order  to  try  the  free-  f*^^  *®  ?^ 

DUMi  uie  free-J 

dom  of  the  plaintiff's  ward,  a  neoro  named  Ben.    On  the  4om  of  a  ne« 

**  gro    in     thk 

■tftte. 
.  Thiaeoort  is  not  to  cxamibe  into  the  regidaritiei  of  .proeeedi^gi  of  a  tister  sttte,  aU 
though  they  may  at  fint  appear  to  be  irrejg;ular ;  but  are  bound  to  presume  they  are  re- 
gular and  proi^r.  agreeable  to  the  laws  oTtlie  stai^  from  'whence  th^  ai^  transmitted. 

Two  years  time  enough  to  procure  testimony  from  the  state  of  YvrginUu  or  «Ten  less. 
If  dne  ditigtBoehsdbtcniisedforthstpupwsw 
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Ooifoao  trial,  a  record  of  a  judgment  from  the  state  of  Virginia  vas 
Gnarciian  of  produced,  by  whtch  it  appeared  that  the  negro  Ben  had  es- 
%J)r\^^'  tablished  his  right  to  his  freedom  in  that  state.  To  this  re- 
cord an  exception  was  taken  on  the  ground  of  irregularity 
apparent  on  the  face  of  it,  because  it  appeared  that  the  suit 
had  originated  in  a  county  court,  and  it  did  not  state  that 
any  judgment  had  ever  been  given  in  the  case  by  that  court. 
But  that  a  judgment  had  been  given  by  a  superior  courts 
which  had  not  the  original  cognisance  of  the  cause,  which, 
it  was  contended,  was  such  a  repugnancy  on  the  face  of  the 
record  itself,  as  destroyed  it.  But  the  presiding  Judge 
overruled  the  exception,  on  the  ground  that  the  laws  of  the 
state  of  Virgirua  permitted  causes  to  originate  in  the  in- 
ferior county  courts,  and  afterwards  to  be  taken  up  by  a  ceV" 
iiorari  or  other  legal  process  to  the  superior  courts,  for 
trial  and  final  determination. 

Two  other  exceptions  were  then  taken  \  first,  as  to  the 
identity  of  the  negro  ;  and,  secondly,  because  the  defend- 
ant was  hurried  into  a  trial  before  he  could  get  his  witnesses 
to  attend  from  Virginia* 

One  or  two  witnesses  were  then  examined,  who  proved, 
that  to  the  best  of  their  knowledge  and  belief,  they  had  seen 
this  negro  in  Virginia;  that  he  had  there  passed  for  a 
free  man ;  and  that  they  believed  him  to  be  the  identical 
negfo,  which  was  said  to  be  free  in  Virginia ;  upon  this 
evidence  the  jury  found  for  the  plaintiff. 

The  present  was,  therefore,  a  nu>tiooibr  a  new  trial,  on 
the  ground  of  mistake  in  the  Judge  on  the  law,  and  also 
for  defect  of  evidence  to  the  jury,  and  also  upon  the  other 
ground  that  the  defendant  was  hurried  into  a  trial  before  he 
could  procure  his  testimony  from  Virginia^  to  shew  his 
right  of  property  in  the  negro  in  question,  and  that  he  was 
not  the  negro  named  in  this  record. 

After  hearing  arguments,  the  court  was  against  die  new 
trial ;  that  it  was  not  for  the  Judges  of  one  state  to  sit  in 
judgment  to  determine  on  the  regularities  or  irregularities 
«f  the  judgments  and  proceedings  of  the  courts  of  justice 
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In  a  sister  state,  and  although  they  had  not  the  laws  of  Vir-^  ^IdT* 
ginia  before  them,  yet  it  was  fair  and  regular  to  presume  ^^!l^\^ 
that  the  record  and  judgment  were  agreeable  to  the  laws 
and  the  usual  course  of  proceedings  in  that  state  ;  and  as 
such,  they  were  bound  to  give  due  faith  and  credit  to  them, 
and  tho  more  especially  as  the  exemplification  of  the  judg» 
ment  appears  to  be  in  due  form,  agreeable  to  the  act  of 
congress. 

As  to  the  second  objection,  respecting  the  identity  of 
the  negro  Ben^  that  was  a  matter  of  fact  for  the  jury,  of 
which  they  were  the  constitutional  judges* 

And  as  to  the  last  ground,  that  of  being  prematurely 
hurried  on  to  a  U-ial ;  from  the  inspection  of  the  proceedings 
in  this  case,  it  appears,  that  the  cause  had  been  depending 
nearly  two  years,  >i((hich  surely  was  more  than  sufficient 
time  for  the  defendant  to  procure  hb  testimony  from  the 
state  of  Virgimoy  if  he  had  used  due  diligence. 

Rule  for  new  trial  discharged* 

All  the  Judges  present* 


LovicK  RocHE&L  ads.  Tames  Holmes*  Hohtmbim, 

isoa, 

TRESPASS  to  try  title  to  lands  in  Kershaw  District*  A  ^opy  of  a 

Verdict  for  phdntifF.     Motion  for  new  trial*  the"  reconi* 

In  this  case  the  plaintiff  claimed  under  an  old  grant  to  his  Jhe^swretary 

grandfather  for  the  land  in  dispute  ,-  but  as  he  had  not  the  ?*  *^^'o^^ 

evidence     to 
sliew  that  the 
origioal  grant  once  exittecl ;  and  length  of  time  and  the  ravages  of  the  war,  are  strong 
iprouods  to  raise  a  prcsamption  of  its  loss  or  destruction. 

A  possessory  riglit  under  the  statute,  so  as  to  defeat  a  priof  title,  is  never  to  be  prcauincd, 
but  raust  be  ftlearly  provefl  and  sliewn. 

A  person  who  was  a  minor  at  the  time  of  the  death  of  his  ancestor,  bas  five  years  after 
lie  comes  of  age  to  bring  hU  action  for  reooTei^  of  his- lands. 
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Bodiett  original  grant  to  produce,  he  offered  a  copy  of  it  from  the 
Roimei.  records,  as  presumptive  evidence  that  the  original  once  ex* 
isted ;  and  as  to  the  loss  of  it,  he  submitted  the  great  kngtb 
of  time  which  had  elapsed  since  the  date  of  the  grant  in 
the  year  1763,  and  the  ravages  of  the  war  as  circumstances 
presumptive  of  its  loss  or  destruction,  which  presamptioos 
were  permitted  by  the  preuding  Judge  to  go  to  the  jury  as 
evidence  of  the  existence  and  loss  of  the  orig^al  grant. 

The  plaint^  then  proved,  that  his  father  was  the  reputed 
heir  at  law  of  his  grandfather,  and  that  he  had  been  in 
possession  of  the  land  five  years  before  the  1st  of  January^ 
1775,  so  that,  he  contended^  he  had  proved  a  double 
rig^it  in  his  &ther,  to  wit,  that  of  descent  as  heir  at  law 
of  the  grantee,  and  a  possessory  right  under  die  statute  of 
limitadons ;  and  it  was  not  denied  but  that  he.  was  the  heir 
at  law  of  his  father.  He  next  proved,  that  the  defendant 
had  entered  the  land  without  any  dde,  and  that  he  had 
commenced  his  action  before  he  was  twentfr-six  years  of 

Upon  this  tesdmony  the  jury  found  a  verdict  for  the 
plaintiff.  This  was  a  modon  for  a  new  trial  on  several 
grounds  taken  by  defendant's  oounseL 

Ist.  That  die  presicUng  Judge  was  mistaken  in  die  law, 
by  permitting  defective  evidence  to  go  to  the  jury,  to  prove 
the  existence  and  loss  of  the  original  grant. 

Sdlyi  That  it  did  not  appear,  but  that  the  defendant 
might  have  gained  a  possessory  right  to  the  land  in  die  life.^ 
time  of  the  plaintiff's  father ;  and  if  so,  then  his  right  of 
taking  by  descent  from  his  father,  was  cut  off  by  the  statute 
of  limitations ;  and 

Sdly.  That  even  admitting  that  his  right  of  descent  was 
not  cut  off,  he  had  not  brought  his  acdon  within  two  years 
after  he  came  of  age,  agreeable  to  the  terms  of  the  limita- 
tion act. 

To  these  objections  it  was  answered,  on  behalf  of  the 
plaindff,  on  the  first  ground,  that  the  existence  and  loss  of 
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the  originai  grant  was  not  well  suscepdbk  of  higher  proof  RoeheU 
than  had  been  offered  on  the  present  occasion,  that  the  grand-  Holmes, 
father  and  father  of  the  plaintiff  were  both  dead,  as  well 
as  most,  if  not  all  their  contemporaries  ;  so  that  it  was  not 
possible  to  produce  the  testimcwiy  of  living  witnesses  to 
the  existence  and  loss  of  the  original  grant ;  and  to  supply 
these  defects,  there  could  not  be  higher  evidence  than  had 
been  offered.  The  copy  of  the  grant  from  the  old  original 
records  was  surely  thie  next  best  evidence  which  could  be 
offered  of  the  existence  of  the  original ;  as  no  instance  ever 
was  known  of  any  grant  having  been  recorded  or  entered 
on  the  record  books,  which  had  not  passed  under  the  great 
seal ;  and  it  was  well  known  that  it  was  anciendy  one  of 
the  conditions  in  every  grant,  that  they  should  be  recorded, 
in  order  that  the  old  quit-rents  might  be  the  more  easily  re- 
covered from  every  grantee  or  holder  of  lands :  besides, 
the  secretary  of  state  was  a  sworn  officer  of  high  trust,  and 
it  was  not  to  be  presumed  at  this  distant  day,  that  he  could 
be  guilty  of  a  fraud  in  recording  a  fictitious  grant  which 
had  never  been  in  existence ;  and  as  a  corroborating  proof 
of  the  fact,  the  boundaries,  lines,  and  comers,  upon  re- 
survey,  all  correspond  with  the  copy  of  the  plat  and  grant 
now  produced ;  and  as  to  the  loss  of  it,  it  was  difficult  for 
the  plaintiff  to  do  more  than  to  say  he  had  it  not  to  pro- 
duce ;  and  it  was  not  to  be  supposed  in  the  nature  and  rea- 
son of  things,  that  he  w^ould,  or  could  be  instrumental,  in 
destroying  or  concealing  so  important  a  document  in 
favour  of  his  own  claim,  and  upon  which  his  right  was. 
founded.  The  plain  inference  therefore  is,  that  in  the 
long  course  of  years,  and  during  the  ravages  of  a  de- 
structive war,  in  which  so  many  of  the  citizens  of  this 
country  lost  their  deeds  and  valuable  papers,  it  must  have 
been  lost  or  destroyed,  by  time  or  accident ;  for  all  which 

r 

reasons,  it  was  argued,  that  the  presiding  Judge  decided 
legally  and  properly,  in  permitting  this  kind  of  strong  pre- 
sumptive evidence,  both  as  to  the  existence  and  loss  of 
the  original  grant,  to  go  to  the  Jury. 
Vol.  n.  3  Q 
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Roeheti  Widi  respect  to  the  second  objection,  it  was  contended 

Holmes.      that  the  plaintiff  might  make  his  election  either  by  claiming 


by  descent  from  his  grandfather  down  through  his  Dsdier 
by  the  rules  of  the  common  law,  or  he  might  rely  upon  the 
possessdry  right  of  his  father,  under  the  act  of  assemUy, 
which  dedares  that  five  years'  possession  of  lands  before  the 
1st  January y  1775,  shall  be  a  good  and  valid  tide  agaunsi 
all  the  world*  Either  was  sufficient  to  give  his  Ceitfaer  a 
right  and  title  to  the  land.  Admitting,  then,  that  the  title  of 
the  land  was  legally  vested  in  his  father  on  the  1st  day  of 
January^  177 Sy  the  statute  of  limitations  was  suspended 
from  time  to  time  from  that  day,  and  did  not  run  out  or 
go  into  full  operation,  till  November ^  1791.  It  was  in- 
cumbent, therefore,  for  defendant  to  shew  that  he  had  en- 
tered on  the  land  after  the  1st  Januaryy  1775,  and  pos* 
sessed  it  till  November y  1791,  or  that  he  had  possessed  it 
after  the  latter  period  for  five  years  before  he  could  gain  a 
title  by  possession,  which  he  has  not  done.  He  has  faikd, 
therefore,  in  shewing  that  he  had  defeated  the  right  of  the 
plaintiff's  father  in  his  life-time,  by  an  adverse  possession, 
so  as  to  cut  off  or  destroy  the  right  of  the  present  plaintil^ 
by  descent  from  his  father. 

As  to  the  third  and  last  ground  of  the  objection  taken  by 
defendant,  it  was  urged  that  it  must  fail  as  well  as  the  two 
preceding  ones,  for  this  action  was  commenced  by  the  plaintiff 
before  he  was  twenty^ix  years  of  age,  and  although  the  act 
of  limitations  passed  in  1712,  allowed  persons  under  twtnt}*- 
one  years,  only  two  years  after  they  came  of  age,  to  com- 
mence their  suits  for  recovering  of  lands ;  yet  the  act  of 
P^ih,  Lawg,  February y  1788,  enlarged  the  time,  and  allows  minors  five 
years  after  they  come  of  age  to  commence  actions  for  re- 
covery of  lands,  so  that  the  plaintiff  is  clearly  within  the 
act  in  bringing  his  action. 

The  Judges  were  all  clearly  of  opinion,  after  bearing  the 
arguments,  that  the  right  was  with  the  plamtiff  on  all  the 
grounds,  and  that  the  defendant  was  not  entided  to  a  new 
trial. 


%%$. 
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On  the  first  ground,  they  said,  ^he  presiding  Judge  was  RocheU 
perfecdy  correct  in  suffering  the  copy  of  the  grant  from  the  Holme*, 
records  in  the  secretary's  ofEce,  to  go  to  the  Jury  as  pre- 
sumptive evidence  that  it  once  existed,  under  the  circum- 
stances, and  for  the  strong  reasons  urged  by  plaintiff's  coun- 
sel, in  the  course  of  the  argument,  especially  as  it  was 
strongly  confirmed  and  corroborated  by  the  plat  and  resur- 
vey  lately  made,  which  ascertained  the  old  boundaries ; 
and  that  length  of  time,  and  the  ravages  of  the  war,  were 
circumstances  sufficiently  strong,  to  raise  a  presumption  of 
its  loss  or  destniction. 

That  as  the  plaintiff's  father  had  clearly  made  out  a  good 
dtle  in  himself  down  to  the  first  day  of  January^  1775^ 
it  was  incumbent  on  the  defendant  to  shew,  that  that  title 
had  been  defeated  by  an  adverse  possession,  agreeable  to  the 
statute  of  limitations,  during  the  father's  life-time»  This 
title  by  possession  so  as  to  defeat  a  g;rant,  or  other  legajl 
^conveyance,  is  never  to  be  presumed  ;  but  must  be  actually 
proved  and  shewn,  in  order  to  rebut  a  prior  title,  in  the 
same  manner,  and  with  the  same  degree  of  precision,  as 
plaintiff  must  shew  a  clear  title  in  him,  before  he  c^n  re- 
cover. 

On  the  third  and  last  ground,  it  was  evident  that  the 
time  allowed  to  minors  to  bring  actions  for  recovery  of 
lands,  had  been  enlarged  from  two  to  five  years  after  they 
came  of  age,  by  the  act  of  February^  1 788 ;  and  as  this 
suit  was  brougkt  by  the  plaintiff  before  he  was  twenty-six 
years  of  age,  it  was  well  brought* 

Rule  for  new  trial  discharged. 
All  the  Judges  present. 
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Columbia^  Anthony  Sweet  ods.  JosHUA  AvAUNT  and  Wife. 

1803. 

Newspaper  TROVER  for  SIX  negroes,  tried   in   Marion  district* 

mJn^not  pro.  Vcrdict  for  plaintiff.     Motion  for  new  trial, 
per  lo  be  sent      Qn  the  trial  of  this  cause,  the  presiding  Judge  permit- 
less  in  cases  of  tcd  an  advertisement  in  a  Gtorj^e  Town  newsnaper,  to  be 

libels,  or  the  .  .  .  ^    ^     ,    . 

pabiicatiofi  of  read  in  evidence  to  the  Jury,  in  support  of  the  plaintiff's 

some     notice     «.  aj*  i*  i«.«  »      r 

under  some  of  Claim.     And  It  was  upon  this  ground,  th^  the  motion  for 

legislature  or  ^^  ^^^  ttidi  was  made, 
the  like. 

The  court  was  of  opinion,  after  hearing  the  ca^e  stated, 
that  this  kind  of  testimony  was  improper  to  be  given  to  a 
Jury ;  as  there  was  no  telling  what  influence  it  might  have 
iipon  their  minds ;  and,  therefore,  it  ought  to  be  exdaded 
entirely,  unless  to  prove  a  notice,  under  some  of  our  acts  of 
assembly ;  or,  for  publishing  a  Ubel,  or  the  like*  Ther&r 
fore,  a  new  trial  was  ordered,  but  without  costs. 

AU  the  Judges  present. 


Charle9imi,  WlLLIAM  PuRVIS  against   TUNNO  &  PrIC£. 

1803. 

I 

Where  a  ves-  SPECIAL  action  on  the  case,  upon  a  contract  for  the 

dent,  or  oth-  frcightmcnt  of  a  brig  from   Charleston  to  Cowes  and  a 

^y*a»dun^  market.    Verdict  for  defendants.     Motion  for  a  new  trial, 

while  tak^g  ^°  *'^  ^^^^  ^'  appeared,  that  defendants  had  chartered  a 

before   **8K  ^^^  *"^"^  ^  plaintiff,  on  dievoyage  above  mentioned ;  that 

breaks  ground 

on  her  voyage,  it  will  Justify  the  freighter  in  taking  out  the  goods  and  shipping 

board  another  vessel.   They  are  not  bound  to  watt  until  she  is  repaired. 


tliem  00 
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V. 

no 
Price. 


aibout  1,200  boxes  of  sugar,  and  10  tons  of  logwood,  were  Punis 
put  on  board  of  her  while  she  lay  in  the  dock ;  but  she  then  Tanno  and 
began  to  draw  more  water  than  the  dock  conveniently  af- 
forded)  in  consequence  of  which  the  captain  removed  her 
out  to  the  end  of  the  wharf,  where  there  was  deeper  water, 
in  order  to  take  in  the  remainder  of  her  loading.  While 
laying  at  the  end  of  the  wharf,  she  grounded,  and  by  that 
means  started  the  butt  ends  of  several  of  the  planks  of  her 
bottom,  and  became  so  leaky  that  they  were  obliged  to  land 
diat  part  of  the  cargo  which  had  been  put  on  board  of  her, 
and  to  put  her  into  the  hands  of  a  ship  carpenter  to  be  re* 
paired.  The  freighters,  the  defendants,  however,  in  the 
mean  time,  conceiving  they  had  a  right  to  be  off  their  con- 
tract on  account  <^  this  accident,  and  that  they  were  not 
obliged  to  wait  till  she  was  repaired,  chartered  another 
vessel,  and  sent  forward  the  cargo  they  had  ready,  to  a 
market.  The  jury  under  the  charge  and  direction  of  the 
presiding  Judge,  (Trezevant,)  after  hearing  the  evidence, 
gave  a  verdict  for  Ae  defendants.  And  the  present  was  ^ 
motion  for  a  new  trial,  for  misdirection  on  the  part  of  the 
Judge,  and  because  the  plaintiff  alleged  the  verdict  was 
against  law. 

The  grounds  on  which  plaintiff  relied  for  a  new  trial, 
were  the  following.  1st.  Because  the  accident  which  hap* 
pened  to  the  brig  was  not  sufficient  to  warrant  a  decision  of 
the  contract ;  inasmuch  as  the  defendants  had  their  remedy 
in  their  own  hands,  and  had  a  right  to  pay  themselves  out 
of  the  freight,  any  damages  which  might  be  occasioned  by 
the  delay  in  repairing  the  vessel.  2d.  That  the  brig  had 
just  been  thoroughly  repaired,  and  the  planks  put  on  her 
bottom  were  two  inches  thicker  than  usual,  with  a  view 
to  guard  against  damages  by  her  taking  the  ground  ;  so 
that  there  was  no  neglect  or  omission  on  the  part  of  the 
plaintiff;  it  was  a  reparable  accident,  and  defendants  should 
have  waited  a  reasonable  time,  till  she  was  repaired*  3d. 
That  the  captain  was,  pro  hoc  viccy  the  agent  of  the  freight- 
ers ;  and  they  ought  to  be  answerable  for  any  misconduct 
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Ptarris       on  his  part,  in  moving  the  brig  out  to  a  place  which  wa^ 
Tonno  and    more  hazardous  than  the  dock,  where  the  first  part  of  the 
^^^'       cargo  was  taken  in» 

For  defendants  it  was  contended,  that  by  the  Marine 
Law  it  was  obligatory  on  the  part  of  the  owners,  not  only 
to  see  that  a  ship  was  stout  and  staunch,  and  in  all  respects 
fit  for  sea,  before  any  part  of  the  cargo  was  put  on  board, 
but  that  she  should  be  kept  in  like  good  order  by  them,  un- 
til she  broke  ground  to  proceed  on  her  voyage*  That  if 
a  vessel  becomes  leaky  or  unfit  for  sea,  after  she  sets  sail, 
the  shippers  are  obliged  to  wait  a  reasonable  time  till  she  ia 
repaired  at  any  intermediate  port  where  she  may  call  for 
that  purpose,  unless  another  vessel  is  prepared  to  carry  on 
the  cargo  to  the  port  of  destination.  But  in  a  case  like  the 
present  one,  where  their  goods  were  obliged  to  be  put  on 
shore,  on  account  of  an  accident  which  happened  before 
the  voyage  commenced,  they  were  not  obliged  to  lose  the 
chance  of  a  good  market  abroad,  and  wait  till  she  was  again 
made  seaworthy,  when  they  had  an  opportunity  of  pro* 
curing  anotlier  vessel  without  delay,  to  send  on  their 
merchandise  to  a  foreign  market*  That  as  to  the  power  of 
paying  themselves  out  of  the  freight,  the  amount  of  any 
damages  they  might  sustain  by  the  delay,  and  probably  the 
loss  of  a  good  sale  abroad,  it  was  easy  to  foresee  that  it 
'  would  be  subjecting  themselves  to  a  contest  or  lawsuit  in  a 
foreign  country,  where  it  might  be  extremely  difficult  to 
ascertain  and  fix  those  damages  with  any  degree  of  cer- 
tainty ;  and  even  if  it  was  practicable,  it  was  always  at- 
tended with  trouble  and  delay,  together  with  much  vexation 
and  costs*  That  as  to  the  captain  being  their  exclusive 
agent,  during  the  time  of  taking  in  that  part  of  the  cargo 
which  had  been  put  on  board,  they  denied  the  prin- 
ciple in  the  manner  contended  for  by  the  plaintiiF,  but  ad- 
mitted it  in  a  qualified  degree.  As  far  as  related  to  the  care 
of  the  goods,  and  the  proper  stowing  away  on  board  the 
ship,  they  admitted  he  was  their  agent ;  but  in  every  thing 
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relating  to  the  ship,  her  tadcle,  apparel  and  furniture,  &c* 
he  was  the  agent  of  the  owners. 

The  court,  after  hearing  the  arguments,  refused  to  grant 
the  new  trial ;  as  they  were  of  opinion  the  law  was  with 
the  defendants  on  all  the  grounds. 


495 


Parfis 
▼. 
Tunno  and 
Price. 


Rule  for  new  trial  discharged. 

Dessaussurej  for  plaintiflT.    Pringk,  for  defendants. 

All  the  Judges  present. 


Anderson,  Bannaline  &  Co.  against  Robson  &  Jones«     chariettmy 

1803. 


THIS  was  an  action  on  the  case  upon  a  bill  of  exchange, 
the  original  of  which  was  supposed  to  have  been  lost.-— 
Verdict  for  the  plaintiffs.     Motion  for  new  trial. 

The  bill  in  question  was  drawn  by  the  defendants,  mer- 
chants in  Glasgow^  in  favour  of  the  plaintiffs,  who  were  also 
merchants  in  that  city ;  but  as  they  both  lived  at  the  same 
place,  it  was  a  single  bill,  without  duplicate  or  triplicate,  as 
»  customary  where  bills  are  drawn  by  merchants  on  others 
abroad.  It  was  refused  payment  by  the  payee,  and  was  of 
course  duly  protested  both  far  non-acceptance,  and  non- 
payment. But  in  the  mean  time,  and  before  the  bill  was 
at  maturity,  Mr.  Robson^  the  only  solvent  copartner,  came 
out  to  Carolina  ;  and  the  bill  after  it  was  protested,  was 
sent  out  after  him  for  recovery.  The  letter  enclosing  the 
oripnal  bill  with  the  protests,  was  put  into  the  letter-bag 
of  the  ship  Britannia^  bound  to  Charlestons  which  on  the 
passage  was  chaced  by  a  French  privateer,  and  that  so 
closely,  that  the  master  was  induced  to  throw  the  letter- 
bag  o^xrboard,   for  fear  of   its  falling  into  the   enemy's 


A  merehflmt 
forwarding  to 
his  agent  a- 
broad  a  dopG- 
eate  letter  en- 
olosing  a  no- 
tarial COOT  of 
a  bill  of  ex. 
change,  and 
referring  to 
the  ortginal 
letter  and  bill 
on  boanl  of  a 
particular  ves- 
sel ;  proof  of 
the  letter-bag 
or  such  vessel 
baring  been 
thrown  over* 
board  when 
chased  by  an 
enemy,  will 
be  sufficient 
evidence  of 
thelouofthe 
ori^nal,  so  as 
to  justify  the 
court  to  per- 
mit a  copy  to 
be  given  in 
evidence  to  a 
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An<!irK>n,     hands,  in  which,  it  was  alleged,  the  bill  in  questixni  lud 

RobaoTi  and  ^"^^  witness  proved,  that  the  defendant  Robaan  acknow- 
Jones.  ledged  in  Charkaton^  that  he  had  drawn  the  original  biU, 
on  which  this  action  was  brought,  but  there  was  no  positive 
proof  of  its  loss.  In  order,  therefore,  to  supply  this  defect 
of  positive  proof,  the  plaintiffs  resorted  to  presumptive 
evidence  ;  and  the  plaintiffs'  correspondent  in  Charkstattj 
to  whom  the  originals  had  been  addressed,  swore  that  he 
had  been  employed  by  the  plaindifs'  house  in  Ghsgow^  to 
recover  the  amount  of  this  bill ;  and  that  he  had  received 
by  the  next  ship  which  sailed  from  Glasgow  after  the 
sailing  of  the  Britannia^  a  duplicate  of  Ae  letter  written  by 
that  ship,  from  the  plaintiffs,  enclosing  notarial  copies  of 
the  protests,  with  a  copy  also  of  the  original  bill ;  in  which 
they  informed  him,  they  had  sent  on  the  originals  by  the 
Britannia;  he  also  proved  that  the  Britannia  arrived  with- 
out any  letters,  and  that  the  captain  and  mate  of  the  ship 
had  both  assigned  as  a  reason  for  not  bringing  letters  for 
Charleston^  that  the  letter-bag  had  been  thrown  overboard, 
when  the  ship  was  chaced  by  the  French  privateer,  on  the 
passage. 

An  objection  was  taken  to  this  kind  of  testimony  by  the 
defendants'  counsel,  as  not  bringing  this  case  within  die 
rules  of  law  ;  as  there  was  no  other  proof  of  the  origin^ 
being  put  on  board  the  Britannia  but  the  plaintiffs'  own 
letter ;  and  the  throwing  the  letter-bag  overboard,  contain- 
ing the  originals,  was  only  hearsay  testimony. 

To  this  it  was  replied  by  the  counsel  for  plaintiffs,  that 
from  the  nature  of  the  transaction  itself,  the  matter  was  not 
well  capable  of  higher  proof;  and  in  mercantile  afl^n,  in 
the  course  of  trade  between  merchant  and  merchant  in 
foreign  countries,  less  strictness  was  observed,  and  a  much 
greater  latitude  was  allowed,  than  in  the  contracts  made, 
and  to  be  observed  between  citizen  and  citizen  residing  in 
the  same  coimtr}%  That  every  thing  had  been  proved  in 
this  case,  which  was  usual  and  customar)'^  in  the  way  of 


\ 
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<rade«    Letters  of  advite,  invoices,  l>iU8  of  Iiidiilg>  4>ro-    -cAnaersm, 

testa,  and  all  those  kinds  of  documents,  usual  in  commercial         co. 

cases,  were  every  day  given  in  evidence  to  juries,  and  ad-   'HoiMon  and 

mitted  by  courts  of  justice ;  and  without  it,  trade  could    ^  ^i]^^ 

never  be  conveniently  carried  on.     The  dupiioato  of  the 

letter,  enclosing  notarial  copies  of  the  protests,  and   the 

bill  of  exchange,  could  not  possibly  be  a  fabrication,  as  it 

was  written  soon  after  the  sailing  of  the  Britannia^  and  as 

there  was  but  one  original  bill,  a  duplicate  or  triplicate 

eould  not  be  sent.  Everything,  therefore,  seems  to  have  been 

done  by  the  plaintifTs  in  this  case,  which  it  was  incumbent 

on  them  to  do,  in  order  to  establish  their  right ;  and  the 

fact  of  the  letter^bag  being  thrown  overboard  when  the 

ship  was  chased  by  the  Fretich  privateer,  was  unquestioba- 

bly  proved  and  corroborated  by  the  actual  arrival  of  that 

ship  in  CharJegtorif  without  letters ;  and  the  declaration  of 

the  principsd  officers  of  the  slup  to  that  effect,  on  their 

arrival,  who  could  have  had  no  interest  in  snaking  a  wilful 

misrepresentation  upon  a  point  of  so  much  importance  to 

^  concerned,  and  in  which  their  own  diaract»*s  i»  honest 

men  were  deeply  concerned. 

Judge  JoHNBOK,  who  tried  this  cause,  in  hb  c1iarj;e  to  the 
jury,  observed,  that  diis  was  a  case  to  be  governed  more 
¥y  the  usage  and  coursex^  trnde,  4han  by  the  rigid  rules  of 
the  commoii  law  ;  and  much  greater  latitude  was  allowable 
in.a  case  :of  ifais  natnre,  than  could  he  penaittod  by  the 
courts  of  justice,  in  cases  rdating  to  the  loss  of  deeds, 
specialties,  and  other  instruments,  wfaach  were  to  :be  i«gu« 
tated  by  the  strict  rules  of  evidence. 

That  there  appeared  to  be  no  dowtbt,  as  to  the  eitistence 
and  contents  of  the  bilL  The  onfy  poim  for  thec0nstd&ra* 
iuon  of  the  jury  was  as  to  Hs  Ipss ;  and  he-left  it  to  them 
to  x}etermine,  upon  dte  whole  oF'the  chxntnstances  of  tfail 
case,  whether  the  loss  oiF  the  biQ  had  been  satisfactprU|r 
accounted  for,  ornot? 

Vol..  IL  S  R 
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AadCTWh,        And  the  jury  being  fidljr  satisfied  upon  all  the  points  of 

Co.         the  case,  found  upon  the  copy  of  the  bill  and  protests,  under 

l^bson  and    the  notarial  seal  in  Glas^orv^  the  amount  of  the  bill   with 

Jones.  .  - 

interest  and  costs* 

The  present  was,  therefore,  a  motion  for  a  new  trial, 
on  the  grounds  that  the  verdict  was  without  evidence  and 
against  law,  &c. 

The    court,    after  hearing  arguments    on  both  sides, 
was   of  opinion,   that  the  case   was   very  properly  sub- 
mitted, under  all  the  circumstances  of  the  case,  by  the 
presiding  judge  to  the  jury,  who  had  found  a  verdict  for 
the  plaintiffs ;  and  as  the  loss  of  the  original  bill  was  a 
matter  for  their  consideration,  arising  ironi  the  nature  of 
the  evidence  offered,  and  the  whole  of  the  case  togedier, 
the  court  did  not  think  proper  to  disturb  the  verdict- 
Rule  for  new  trial  discharged. 
Tumbully  for  plaintiffs.    Cheves^  for  defendants.. 
All  the  Judges  present. 


Charhtwh        Vanderhorst  &  Co.  against  David  M'Tagga&t. 

1S09* 

Rice  wtMj      ASSUMPSIT  for  a  quantity  of  rice  sold  bv  plaintiflfs 

other    aUple  -  -^  "^ 

eommodily  of  as  tactors. 

Bhouid'blj  ex-  The  rice  in  question  had  been  sent  down  to  the  plsundffs 
irbpl^g^J^  ^or  sale,  by  Mr.  Bowman^  from  his  plantation  on  Santee 
^  hSj^'  C  ^^^^'  '^^^  defendant  purchased  it,  and  there  was  a  balance 
JJ^y  »j»^»j;t  of  84/.  17s.  lOd.  unpaid,  for  which  this  suit  was  brought, 
mined  1>7  an  The  defence  was,  that  the  rice  was  damaged  and  not 
at  a  foreign  merchantable ;  and,  therefore,  that  defendant  was  not  bound 

"port        The  # 

negleet  on  the 

llfrt  of  the  purchaser  to  make  sueh  examination,  is  a  tacit  admlm<m  of  the  laerchantiblc 

^[baUty  of  the  article,  and  he  thereby  takes  the  risk  upon  hiAself. 


^ 


^ 
^    / 
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to  pay*     On  the  part  of  defendant  it  was   proved,  that  ^"P  ^^°"* 
fifteen  tierces  of  it  had  been  shipped  by  him  to  Alexandria  v. 

in  Vtrginta  ;  that  the  vessel  had  only  eight  days  passage  ; 
that  the  weadier  was  very  fine,  the  vessel  staunch  and  airy, 
and  that  no  damage  could  have  happened  during .  the 
passage.  That  upon  the  examination  of  the  rice  after  it 
was  landed  at  Alexandria^  the  whole  of  it  in  the  casks  was 
found  to  be  dark,  musty,  and  unmerchantable ;  so  that  a 
purchaser  who  had  bought  it  as  merchantable  returned  it  to 
the  consignee,  who  was  obliged  to  sell  it  at  public  auction 
as  damaged  rice,  when  it  brought  little  or  nothing  ;  so  that 
the  damages  upon  such  sale  amounted  to  a  sum  considera- 
bly above  the  balance  claimed  by  the  plaintiils  in  the  present 
acdon* 

For  the  plaintiff,  in  reply,  it  was  proved  by  the  person 
who  managed  Mr.  Btrumuxris  plantation,  that  these  fifteen 
casks  of  rice  had  only  been  beaten  out  ten  days  before  the  sale 
to  defendant,  and  that  it  was  put  up  in  good  merchantable 
order.  The  master  of  the  schooner  who  brought  it  to 
Charleston  from  Santecy  proved  that  it  was  delivered  dry 
and  in  good  order*  And  Mr.  Mttchell^  this  cooper,  who 
had  coopered  all  the  casks  after  their  arrival  in  Charleston^ 
proved  that  they  were  aU  in  good  order.  And  the  wharf* 
inger,  a  Mr.  Keating^  shewed  the  rice  to  defendant  when 
he  purchased  it.  And  Mr.  M^Taggart  was  so  well  satis- 
fied with  it,  that  he  had  only  two  casks  opened,  when  he 
immediately  went  to  the  plaindffs'  counting-house,  and 
made  the  purchase  without  fiuther  examination;  and 
further,  that  all  the  parcel  appeared  to  him  to  be  in  fine 
order  for  shipping.  All  the  witnesses  stood  fair  on  both 
sides,  and  the  only  difficulty  was  to  account  for  the  damage; 
which  the  rice  had  sustained. 

The  case  was  submitted  by  the  presiding  Judge  to  the 
jury,  as  a  matter  for  their  consideration,  and  they  found  a 
verdict  for  the  defendant. 

After  this  -verdict  was  given  in,  this  was  thought  to  be  a 
cause  of  more  imporHmce  than  at  first  it  y^^  considered  to 
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T«ad«4i<M«  be,  as.  aficcting'  bodi.  dw.  [daiitiog  and  ahipping  ioteissts  <€ 

I  Ob     \^Oa   ' 

▼.  this  countiy* 
\,r%^        According  a  new  trial  msaa  moved  £(»*,  on  the  gpKnmd 

I  of  its  being  a  new  case  of  much  importaoce^  and  meiiting 

\  a  fuUcr  coosideratioQy  than  it  had  nndei^gpne  cm  the  abov^ 

I  iriaL 

I  Off  the  part  of  defendant  it  was  contended^  that  the 

credit  and  interest  of  Carolirta  very  aftuch  depended  upoo 
the  iategrkjE  and  good  conduct  of  the  plaiUieFSi  in  putting 


np  their  staple  contmodities  in  good  order  tot  a  market  i  ^ 

particularly  rice,  which  was  so  easily  damafed.  Thai 
flterchants  and  stnngers  reposed  a  biglv  confidence  in  theiff 
honour,  and  advanced  their  money  freely,  upon  the  iaiib 
and  credit  which  was  given  to  their  care  and  drcumspectbn, 
in  putting,  up:  diis  valuable  artide  dry  and  in  a  good  concfi- 
tion  for  shipping  o£F  to  a  foreign  market ;  and  if  at  any 
time  it  turned  out  otherwise,  they^  and  not  die  merchant 
or  purchaser,  should  bear  the  loss*  That  receiving  a 
sound  price^  warranted  a  sound  commodity,  and  if  the 
article  sold  turned  out  unsound,  the  seller  should  return 
the  price,  and  all  damages  besides. 

In  tbepresent  case^  it  was  said,  it  was  almost  impossible 
^t  the  rice  could  have  been  damaged  or  injured  after  it 
came  inta  the  defendant's  possession ;  as  the  vessel  was  a 
fine  dry  sury  one,  had  met  with  no  bad  weather,  and  was 
toly  eight  days  on  the  passage^  so  that  it  was  fiur  to  con* 
dude  that  the  rice  muet  have  been  in  a  damp  or  moist 
condition^  when  it  was  put  into  the  casks  at  Mr*  BirwmaaC^ 
{dantation ;  or  received  some  ii^ry  afterwards,  before  it 
was  shipped  for  Alexandria^,  llial  thifr  presumption  was 
so  strongly  inferabley  that  it  was  diflicult  to  draw  any  other 
eondusion. 

For  the  plaintiffs,  in  reply,  it  was  admitted^,  that  the  \s^ 
terest  and  credit  of  the  country  did  dq>end  a  good  deiJ 
on  the  care  and  circumspection  of  the  planters  in  putting' 
up  thett  staple  commodities  in  good  and  mftrrbanta- 
ble  <^er  for  ahipping  off  ta  a  fovei0»  marktti  and  par- 
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ticulttfy  rice,  and  that  if  it  turned  out  otherwise,  the  Vamierbonc 
planters  ought  to  bear  the  loss ;  but  they  contended,  not*  v. 
withstanding  all  that  had  been  said  to  the  contrary,  that  the 
rice  did,  in  this  case,  come  to  Chitrleaton  in  good  order, 
md  was  delivered  in  good  order ;  and  that  the  evidence 
adduced  on  the  part  of  the  plaintiffs  was  clear  and  explicit 
on  tills  subject. 

I'hat  it  was  the  duty  of  the  defendant  to  have  examined 
it  before  lie  shipped  it ;  and  it  was  every  day's  practice  for 
purchasers  of  rice  to  do  so ;  that  there  were  coopers  ol 
skill  and  judgment  on  every  wharf  in  the  city,  whose  duty 
and  bttsines  it  was  to  make  such  examination,  and  to  put 
the  casks  in  good  order^  before  they  were  shipped  ;  and  it 
was  the  defendant's  own  fault  that  this  was  not  done,  and 
he  has  himself  to  Maine  for  not  having  it  examined  befiwe 
he  shifted  for  Alexandria*  But  the  plaintiffs'  counsd  in- 
sisted that  the  great  evil  of  the  principle  contended  for  by 
the  defendant,,  consisted  in  making  the  examination  or  in« 
spection  of  the  condition  and  quality  of  rice  at  a  foreign 
port  I  and  setting  up  that  as  the  rule,  by  which  its  sound** 
ness  was  to  be  tested,  instead  of  making  such  examination 
at  the  place  where  it  was  shipped. 

That  flour,  and  all  the  great  staple  articles  sent  abroad 
^m  the  northern,  or  other  states,  were  all  inspected  at  die 
port  of  delivery  before  shipping  ;  and  so  ought  the  rice  of 
Carolina  m  like  manner  to  be  examined  before  it  was 
shipped* 

That  a  contrary  princijde,  if  it  was  ever  introduced  into 
this  country,  would  place  the  Carolina  planters  at  the  mercy 
of  the  shippers  and  ship-roasters,  and  their  correspondents 
abroad  in  other  countries,  for  which  reasons  it  ought  to  be 
laid  down  as  a  general  and  governing  rule  in  all  cases,  that 
the  staple  conunodities  of  this  country  should  be  examined 
here  befoire  diey  were  shipped,  otherwise  to  be  taken  at  the 
risk  of  the  shipper* 
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Vanderhont 
&  Co. 

V. 

M<Taggsrt 


The  Judges,  after  duly  considering  thb  motion,  observed, 
that  in  a  case  like  the  present  one,  where  the  scales  of  evi« 
dence  were  so  equally  poised,  it  was  difficult,  if  not  impos- 
sible, to  say  which  side  ought  to  preponderate,  without 
doing,  manifest  injustice  to  the  other,  upon  the  ground  of 
evidence.  But  by  resorting  to  principles,  they  thougjkt 
they  were  justifiable  in  directing  a  new  trial,  in  order  that 
this  case  should  have  a  fuller  investigation. 

That  the  principle  contended  for  on  behalf  of  the  plain- 
tiff, was  a  wise  and  beneficial  one,  both  to  the  commercial 
and  planting  interests  of  Carolina,  namely,  that  the  st^k 
commodities  of  the  country  should  be  examined  or  in- 
spected before  shipping,  by  which  means  the  credit  of  the 
planters  raising  those  articles  would  be  kept  up  and  main- 
tained, and  frauds  upon  purchasers  would  be  {^evented  ; 
which  practice  was  not  only  warranted  by  the  usage  of 
trade  in  this  port,  but  also  by  the  general  custom  in  most 
of  the  other  parts  of  the  world.  Sec<mdly,  that  where  it 
Was  usual  to  examine  rice  or  any  other  staple  article  before 
shipping,  and  the  purchaser  refiised  or  neglected  to  take 
that  precaution,  he  thereby  tacidy  admits  the  quality  to  be 
good,  and  takes  the  risk  upon  himsdf*  And,  lastly^  that 
the  inconveniences  to  coimnerce  in  general  would  be  less 
by  observing  those  rules,  than  by  folbwing  the  mode  pur- 
sued in  the  present  case,  of  examination  at  the  port  of  de- 
livery, where  only  one  of  the  parties,  or  his  agent»  was 
present  at  the  examination  ;  and  that,  too,  after  every  ex- 
pense had  been  incurred  in  sending  it  on  to  a  foreign 
market. 

For  these  reasons,  and  in  order  that  these  pomts,  which 
were  of  general  concern,  might  be  more  fuUy  argued  and 
investigated,  the  rule  for  new  trial  was  made  absolute. 


DessausturCy  for  plaintiffs.    Pringle,  for  defendant. 


All  the  Judges  present. 
4 
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N.  B.  All  these  points  were  again  very  fully  and  ably  Vanderhont 

fir  f^j% 

argued  on  the  secood  trial,  when  there  was  a  verdict  for  the  ^  ' 

plaintiffs  for  the  full  amount  of  their  demand,  on  the  ground  ^2!!S^*^ 
that  it  was  the  defendant's  own  fault  that  the  rice  had  not 
been  fully  examined  before  it  was  shipped,  and  that  by 
such  neglect  he  admitted  the  quality  of  the  rice  to  be  mer- 
chantable and  in  good  order  at  the  time  of  shipping,  as  it 
was  proved  that  he  had  only  two  casks  opened^  and  that  he 
was  so  well  satisfied  with  them,  that  he  went  without  further 
examination  and  made  the  purchase  of  the  whole. 


James  Wallace  &  Co.  against  Depait  &  Keri^.  Charleston^ 

CASE  on  a  policy  of  insurance.  Verdict  for  plaintiffs,  where  %  ves. 
Motion  for  anew  triaL  1^^^  ^J^-. 

This  was  an  aetion  on  a  policy  on  goods  shipped  at  Sa-  ^^J^  ^ 
vannah  in  fieorgioj  to  Savannah  Le  Mar  in  Jamakaj  on  aaiis,  witfaoot 
board  the  schooner  Thomas*  gale  of  vind 

From  the  captain's  protest  produced  on  the  trial,  it  ap-  so,"^it^  it*^ 
peared  that  the  vessel  sailed  from  Savannah  on  the  Mth  of  '^^^^  ^?e 
Aprils  1799;  that  on  the  following  day  she  proved  leaky,  JJJ|jJ°'^S^ 
which,  continued  to  increase  till  the  27tb,  when  they  were  vhe  auied. 
obliged  to  bear  away  for  Ifassau  in  New  Providence.    That 
after  they  had  borne  away  for  Nassau^  they  met  with  severe 
gales  of  wind,  and  on  the  8di  Miy  arrived  at  New  Fravi* 
dence^  with  two  feet  water  in  the  hold,  where  she  was  ex- 
amined, and  condemned  as  unfit  for  sea,  and  the  cargo  sold 
for  litde  or  nothing. 

The  defence,  set  up  by  defendants  was,  that  she  was  not 
seaworthy  at  the  time  of  sailing,  which  was  sufiicient  to 
vitiate  the  policy  of  insurance.  That  it  was  very  evident 
there  must  have  been  some  radical  defect  in  the  bottom  of 
the  vessel,*  as  the  leak  commenced  on  the  day  after  she  went 
over  the  bar,  and  continued  to  increase  till  the  27th  i  during 
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^■^  7*^'  which  time,  there  ivbb  fkie  weatfaer,  so  that  it  could  not  be 

laee  &  Co.  ,  ' 

attributed  to  the  gales  of  wind,  which  happened  after  Ait 
shaped  her  course  for  JJew  Providence^  which,  however, 
might  have  increased  her  leaky  condition  before  she  went 
into  port. 

For  ptainttflTs,  in  reply,  it  was  admitted,  that  if  a  vessd 
IS  not  seaworthy  at  the  time  of  sailing,  it  will  vitiate  the' 
policy.  But  it  was  insisted  that  a  vessel  might  become 
disabled  within  twenty-four  hours  alter  she  went  to  ses^ 
and  that  would  not  vitiate  the  policy,  and  that  it  was  owing 
to  the  heavy  gales  she  met  with  which  disabled  her. 

The  jury  to  whom  this  case  was  submitted,  found  a 
verdict  in  favour  of  the  platntiils  for  1,400  dollars,  the 
amount  of  the  sum  in  the  policy.  And  the  present  was  a 
motion  for  a  new  trial,  on  the  ground,  that  the  verdict  was 
against  the  weight  of  testimony,  and  the  strong  presump- 
tive evidence,  arising  out  of  the  circumstances  of  the  case. 

The  court  after  hearing  the  arguments,  was  of  i^inion, 
that  there  were  good  grounds  to  justify  a  new  trisd,  inasmuch 
as  the  presumption  was  exceedingly  strong  that  the  vessel 
was  not  seaworthy  when  she  sailed.  She  proved  leaky  the  day 
after  she  went  to  sea,  when  there  was  no  violent  or  tempes* 
tuous  weather  to  occasion  the  least  ix^ury,  and  the  leak 
continued  to  it^crease  till  the  2)^th,  when  the  captain  and 
mariners  were  obliged  to  bear  away  for  t^tw  Providence. 
If  the  gales  which  happened  afterwards,  had  taken  her  upon 
going  to  sea,  or  before  her  leaky  condition  was  discoveredi 
in  such  case,  there  might  have  been  some  reason  to  have 
concluded  that  she  might  have  been  injured  by  ihe  high 
winds  and  heavy  seas ;  but  on  the  contrary,  her  bad  con- 
dition was  discovered  before  the  stormy  weather  came  on. 
This  was  sufficient  to  raise  a  strong  and  violent  presumptioD, 
that  she  was  not  seaworthy  when  she  sailed,  and  whicli  pre- 
sumption has  not  been  rebutted  by  any  testimony. 

Role  for  new  trial  made  idbsolute* 

All  the  Judges  present^ 
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TuMvo  and  Cox  adf.  John  Sukelet*  iJKarieamu 

1803.    . 

SPECIAL  action  on  the  case  for  not  accepting  and  pay^  Whereamer* 

.  .,1      r  1  1  1    r      1       •      t      ■  •      chantappointi 

ing  a  bill  of  exchange  drawn  on  deiendants  by  captain  an  agent  for 
Docauy  at  SU  Domingo*    Verdict  for  plaintiff.     Motion  for  ^urpoae^*  as 

newtriaL  purchasing  a 

new  iriau  cargo,  and  au. 

Captain  Doanc  commanded  a  vessel  belonging  to  the  ^"^^  JiS 
house  of  the  defendants  in  Charleston,  and  was  specially  em-  ^    ^®  .  *^ 

,  "^  '  mount,      ace. 

ployed  by  them  to  proceed  to  St.  Domingo^  and  there  to  ftod  the  agent 
purchase  sugai",  cotton,  coifee,  and  other  We8t^In£a  pro-  him  to  draw 
duce,  and  to  draw  bills  on  them  for  the  amount.  ^er  pur]Mn^ 

While  at  the  Cape^  transacting  this  business,  Doane  got  e5m?t  hlunot 
into  a  law-suit  about  a  nesro  he  had  sold,  and  was  put  into  ^^^"^  ^^  *^ 
prison;  and  in  order  to  extricate  himself  from  gaol,  he  aochbiUi* 
drew  the  bill  in  question  on  the  defendants,  in  favour  of 
the  plaintiff,  who  knew  captain  Doane  had  a  credit  from  the 
house  in  Charleston* 

The  defendants,  however,  discovering  that  this  bill  was 
drawn  for  a  different  purpose  than  that  of  purchasing  West- 
India  produce  for  their  account,  agreeably  to  their  instruc- 
tions, refused  to  accept  or  pay  it.  Whereupon  plaintiff 
brought  his  action,  and  recovered  a  verdict  in  his  favour, 
upon  the  general  law  of  merchants,  that  principals  were 
bound  by  the  acts  of  their  agents  or  factors.  Sec. 

This  was,  therefore,  a  motion  for  a  new  trial,  on  the 
'  ground,  that  the  letter  of  instructions  given  by  defendants^ 
was  for  a  special  purpose,  to  wit,  that  of  purchasing  IVest^' 
India  produce,  and  no  other  j  and  that  as  Doane  had  taken 
upon  him  to'  draw  on  them  for  a  very  different  one,  on 
his  otvn  account,  and  not  on  theirs,  they  were  not  bound  to 
pay  it* 

The  Judges,  after  considering  this  case,  were  of  opinion 
woanimously,  that  the  Jury  had  found  a  verdict  against 

YouO.  as 
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Tanno&Coz  iht  hw  of  merchants,  and  the  tenor  of  the  inBknictiooft 
Sukeiey.     given  by  the  defendants  to  their  agent^  cq^tun  Dome* 

Rule  for  new  trial  made  absolvle. 


AH  the  judBta-pvestntb 


1803. 

Where    tfi*      DEBT  OD  bond.    Yenikt  fior  phdntSflE  in  feniyrtiwtfii 
Jrit^  to  t  diatriee.    Metimi  ibr  neir  triaL 

5L"nat^p  I«^  this  eaee  the  preaUins  Judge  (Bay)  piinnittedi  Urn 
t^ini^ng*  P>^»^ff  t^  V^^^  ^  htfidk^imting  o£  the  dfaligoc  (a  the 
T^  Uf£^  ^^^^  (under  the  late  ae(  for  ptiwannypntdes.  to:  jsan 
phiuuff  mtk  Qotes  and  bonds,  by  other  persons  hmmim§  Aeh  hanifc 
Lnd-writing  writings,  than  the  subser9^g  wittiesses,))  wiidioufc  paowng 
cr  mi^er  ^  the  hand-writings  of  the  witnesses  to  ike  eaacwtiiHi  o£  h ; 
•t^in^tib'J  when  a  verdict  was  fonnd  for  the  piaindC 
!kuUf  'tb^  '^'^^  ^"^>  therefore^  a  metim  lor  a  nptw  trial  on  the 
^'▼^^bondb  E^^^^  ^  ^^  mistake  of  the  Judge,  in  permitting  ddi 
or  notes  by  kind  of  testimony  to  be  given,  without  pvsraig  ths.  sqpoi* 

other  persons  r    %         • 

than  the  sub-  tures  oi  the  Witnesses. 

^a^  ^'        In  support  of  the  motion  it  was  urged,  that,  addioagfa.the 

act  intended  to  save  the  expense  and  trouble  of  witngaatsta 

bonds  and  notes  from  attending  in  att  cases  to  paove  the 

execution  of  them,  by  allowing  ether  persons  lia  paave 

them,  who  might  know  the  hand-writing  of  the  obligor  or 

GOi.  Law  of  P^^X  nixing  the  note,  ytt  k  did  not  destroy  the  coBNOon 

^;^*5w|;  'aw  rule  of  proving  die  hand-writings  of  the  witnesses,  i^ 

^^'  the  first  instance,  before  the  plaintiff  could  be  let  in  to  prove 

the  hand-writing  of  the  obUgor  or  maker  of  ft.notc^  is  the 

same  manner  as  if  such  mtnesaea  wcse  dnad,  oa  twioE  tlw 

jurisdiction  of  the  court. 


OF  XKrni  CABOUKJk,  IN  TUB  TEAR  )B08.  fQf 

Tltt  foiges,  after  hMiing  argwrncan^  were  of  opiAio%  "^^^ 
thtt,  alilicNigli  lli6  Ml  te  Bilenft  on  tb^  ftub|tct  of  proving  Meyen. 
the  hnod^ wi  Wnge  erf  the  witneeaee  to  m  bond  or  note^  it  wm 
'Mifeat  to  oonfonn  to  the  old  common  law  mles  of  evidence 
«pon  die  8ttb{ect)  and  prove  Aeir  aignaturea  in  the  first  iii* 


Ride  for  oew  trial  was  therefore  made  abeolute. 

N.  B.  The  Judges,  in  a  subsequent  case,  upon  recon*  The  etie  or 
aideratioti  of  this  point,  were  of  opinion  they  had  laid  j^^^  ^ 
down  the  rule  loo  strictly  in  the  above  dedaion,  as  incon-  ^^^  J>^^ 

overniied  hy 

sistent  with  the  spirit  of  the  act,  wliich  certainly  was  in-  thejodices^nd 
tended  to  remove,  as  fior  as  possiMe,  every  difllcnlty  out  proye  hu  ^ 
of  the  way,  in  proving  bonds  and  notes,  where  there  was  out  provU^ 
M>  allegation  of  Ibrgeiy,  duress,  or  the  like ;  and  thought  ^^^g^^''[h^ 
diat  the  proof  of  the  hand-wridnga  of  the  witnesses  might  ^i|°ti!elct^ 
be  &pensed  With ;  and  dial  proof  of  die  hand-writings  of  ^^^'*^* 
ofatigors  6r  parties  making  notes  was  suSdent,  without 
proving  the  names  of  the  witnesses. 


BlAGKLO€K  and  BOWSR  agfunat  JaMSS  GAiaDNXIt.         CharkiUn, 

^  ''  1803. 

CASE  on  attachment  issued  on  die  Ist  otyanuary^  1803,  Whereapiun. 
and  made  returnable  to  JKiy  court,  1803,  notwithstanding  tiontoiodgea 
Htyt  January  term,  1803,  intervened  between  the  teste  and  deJi^iXu'a& 

•.A*...^  t**"  the  return 

A  motion  was  made  during  die  yanuary  term,  1803,  be-  foJ^Jhe^g^ 
fore  the  presiding  Judge,  (Grxmke,)  to  quash  this  writ,  day  of  the  m^ 
for  the  irregularity  of  die  return,  being  to  a  second  court  court,  it  may 
next  after  the  teste  of  the  writ,  instead  of  the  next  succeed-  made'^return- 

able  to  the  Sd 
eourty   at    it 

wmild  be  Bagmtory  in  fhat  iaterral  to  make  it  retiim«ble  to  the  fint  ooart,  after  the  retain 

day  hadpaiifd. 
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Biackiodtand  ingcouit  after  4ssuiDg  it,  whid»^  it  waa  ftUeged,  was  coo* 

Bower  o  ^  ** 

V.  '  trary  to  all  common  law  rules  on  that  subject,  as  all  write 
]iir  ner.  ^^^  precepts  should  be  made  returnable  to  the  court  next 
after  issuing  them,  otherwbe  there  would  be  a  chasm  in 
the  proceedings,  by  leaving  out  a  link  in  the  chain  of  con- 
tinuances* which  would  vitiate  them,  or  amount  to,  a  di% 
continuance  ;  which  was  ordered  accordingly. 

And  now  it  was  mqyed  to  l^ve  tt\e  orc|ef-  of  the  circuit 
court,  in  January^  1803,  rescinded,  and  the  proceedings 
restored  to  their  original  order.  In  support  of  this  mo- 
tion it  was  urged,  that  the  act  of  1^92  had  altered  the 
common  law,  with  respect  to  the  return  of  Y^rits  and  pro- 
cesses in  our  courts  of  justice,  which  declares,  ^^  That  all 
writs  add  processes  lodged  after  the  return  c^y  of  any 
court,  and  before  the  first  day  of  the  sitting  thereof,  shaU 
fiot  be  void,'  but  shall  be  good  /or  the  second  courU^^  On 
the  construction  pf  this  clause  in  the  act,  it  was  said,  that 
If,  the  clause  of  the  act  under  consideration^  declared  that 
f|  writ  served  after  the  return  day  of  a  court,  and  before 
the  sitting  thereof,  should  not  be  void,  but  should  be  ^ood 
for  the  second  court,  it  would  not  be  straining  the  act  too  J 

far  to  say  it  might  (in  that  interval  bet\^een  the  return  day 
and  the  first  day  of  the  coqrt)  be  made  returnable  at  once 
to  the  second  court*  T^ere  could  be  no  error  in  making 
a  process  expressly  returnable  to  a  day  cenain,  which  was 
good  by  implication  or  construction.  This,  it  was  said,  , 
would  at  once  be  giving  the  act  its  true  and  legal  efficacy 
and  operation,  without  the  aid  of  implication. 

And  of  this  latter  opinion  were  all  the  Judges,  who 
observed,  that  this  construction  of  the  act  would,  in  fu- 
ture guard  against  a  failure  of  justice,  between  the  return 
day,  and  the  first  day  of  the  sitting  of  the  court  afterwards '; 
and  would,  at  the  same  time,  make  the  practice  more  liberal, 
agreeable  to  the  true  intent  and  meaning  of  the  act  of  1793, 
as  it  would  be  a  nugatory  act  to  make  it  returnable  to  the 
next  courts  after  the  return  day  was  past. 
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•    The  Older  for  qv^hiiig  the. proceedings  made  in  the  cir*  ^^'^J*"** 
cuit  court,  was  therefore  rei^cinded  and  set  aside,  and  the     _  .v. 

Gairdncr. 

writ  and  proceedings  .were  restored* 
AH  the  Judges  present* 


CoNKOLT  against  Stewart*  CAor&#/««L 

IfiUS. 

THIS  was  a  question  between  two  mortgages  of  the  xvijcrc  there 
vame  land,  to  determine  the  right  of  priority.  ^1^*7  ©"'il^ 

Cormoly  had  the  eldest  mortgage,  and  Stewart  the  "f"'*,^'*^**"* 
younger  one.  But  the  former  was  recorded  in  the  secre-  »•  reoorded  ia 
tary's  office,  and  the  latter  in  the  office  of  the  register  of  o^e,  andihe 
mesne  conveyances*  In  this  state,  both  the  mortgagees  KconTed  in 
remained  contented  and  satisfied,  till  an  execution  had  been  o^ce/the  utt 
lodged  in  die  hands  of  the  sheriff  of  Charleston  district,  Jf  pjfj^lJ^^J^ 
who  sold  the  land,  and  was  about  paying  over  the  money  '**^"!1,  **^ 
arising  from  the  sale,  and  as  there  was  not  a  sufficiency  to  thep)i>pero& 

fioe. 

pay  them  both,  as  well  as  judgment  on  which  the  execu- 
tion had  issued,  the  question  was,  who  should  have  the 
money  ? 

The  Judges  were  unanimously  of  opinion,  that  Stewart^ 
who  had  the  youngest  mortgage,  should  have  the  prefer- 
ence, because  he  had  recorded  his  mortgage  Jirst^  in  the 
proper  office  for  recording  deeds  y^r  landed  property  ^  which 
is  in  the  register's  office.  Whereas  the  prior  mortgagee, 
Connoly^,  had  recorded  his  mortgage  in  the  secretary's 
o^ce,  which  is  the  office  appointed  by  law  for  recording 
mortgages  and  deeds  for  negroes,  and  other  personal  pro- 
perty, and  not  real  property. 

The  act  for  preventing  deceits  by  doul)le  conveyances,  is 
very  explicit  and  express  upon  this  subject.  It  declares 
that;  ^*  that  tale,   conveyance  or  piortgage  of  lands  ^  and 
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Cin^f     tenemenu,  which  sh^  be  firat  reconkd  or  regiaMtcd  in 

Stewart,  the  register's  office,  Sec  shall  be  held  and  taken  to  be  the^nC 
sale,  conveyance  or  mortgage*'^  And  that  that  sale  or 
mortgage  of  negroes,  goods  or  chattels,  fcc.  first  recorded 
in  the  secretary's  office,  &c.  shall  be  held*  deemed  and  ta- 
ken, to  be  the  first  sale  or  mortgage,  &g*  in  all  courts  0/ 
judicature  in  South  Carolina.  Hence  it  was  most  evident^ 
that  the  act  contemplated  two  offices  for  the  recording  of 
deeds  of  conveyances,  &c«  the  one  for  real  or  landed  property^ 
and  the  other  for  chattels  or  personal  property  /  and  the 
man  who  is  so  incautious  us  to  record  ^  deed  in  either 
office^  which  should  be  recorded  in  the  other,  must  take 
the  consequences  upon  himself.  This  cpurt  has  no  power 
to  afford  him  relief;  the  Uw  is  imperious,  and  must  govern* 
The  recording  in  an  office  not  directed  by  law  for  the 
purpose,  is  tantamount  to  no  wcord  at  ally  as  to  oth^r 
persons  havmg  first  duly  recorded  their  deeds  for  the  same 
{woperty^  in  the  appn^Mriate  office  directed  by  hm  fior  that 
purpose. 


Rule  made  absolute,  and  the  sheriff  to  pay  the  moo^ 
wer  to  Stewart^  in  diachargp  of  hia  mortgagei  wUch  wa| 
firat  duly  recorded* 

An  the  Judges  present* 

jV.  S.  Divers  acts  of  assembly  have  consolidated  both 
these  offices  into  one,  in  most  of  the  country  districts ; 
but  they  are  still  disdnct  and  separate  offices  in  Charleston 
district. 
6 
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Saiujsi.  Mave&ics.  agamst  Thokab  Stokss.  cter&tiM, 

SPECIAL  action  on  the  case,  in  nature  of  a  writ  of  Where  a  ner 

rvQ  claims  hit 

ranshment  of  ward^.  to  try  the  freedom  of  a  negro  man|  freedom  from 

I    m^  >      f  *  A  person  resi- 

named  MtchaeL  dioginasiner 

In  support  of  thb  action,  seyeral  witnesses  were  called  bjr  !!^^rtmg^ 
the  plaintii^  who  deposed,  tfiat  they  had  known  the  faegro  ^n^ot*^|[: 
in  quesuon  at  Baltimore^  where  he  had  kept  a  cake  and  "^^"^  .  ^  * 

^  ^  '^  msnamissiOD» 

ide  house :  and  also  in  Wthmn^ton^  in  the  state  of  Delaware^  aithoagh  itap- 

pear  thatsufSB 

where  he  pursued  some  other  business ;  and  that  in  both  negro  may 
places  he  appeared  to  be  independent  of  any  master,  and  nutuxiio''^^ 
ijonducted  himself  like  a  bte  man.  for!hifawr^ 

la  farther  support  of  the  plaintiff's  case^  the  following  ^^^!^^, 
wrilleii  certificate  or  paper  was  produced,  (to  wit)  boumg  state. 

^^Thiaiato  certify  toidUwhomit  may  conceni,  that  JffcA<»r^ 
aneg^  about  5  iieet  9  inches  high,  21  years  of  age  in  Jbi* 
gmt  kst,  has  wuf  permission  to  go  about  his  lawfat  busi* 
aess ;  but  it  is  understood  that  thb  is  not  to  opcnue  as  a 
pass,  if  ever  tiie  said  Michael,  or  Peggtf  Burton  his  wife, 
ahottid  return  to  the  state  of  Mstryhnd,  but  that  he  shall 
be  liable  to  be  taken  up  and  treated  as  a  slave*" 

^^  Given  under  my  hand  at  the  city  of  Babimore,  this  se- 
cond day  of  April,  1799. 

(Signed,)  "  Thomta  RuUer.^ 

On  the  part  of  the  defendant  it  was  proved,  tliat  the  said 
aegro  Michael  did,  in  vicdation  of  the  condition  in  said 
,  certificate^  return  to  the  state  of  Maryland*  And  it  waa 
mutnally  agreed  upon  by  the  parties  to-  this  suit,  that  Ae 
sole  question  in  dus  case  should  be,  whether  the  ward  of 
the  pkdntsfF  was  firee  or  net  i  %aA  that  no  question  should 
be  made  as  to  defendant's  title,  or  how  he  came  by  him. 

Dessaussurcj  on  the  part  of  the  plaintiff,  contended^  that 
his  keeping  a  house,  and  dealing  for  himself  in  the  place 
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MaTerick  where  his  supposed  former  master  resided,  and  his  removal 
Stokat.  afterwards  to  the  state  of  Delaware^  and  carrying  on  busi« 
ness  there  for  himself,  as  if  he  had  been  a  free  man*,  were 
of  themselves  presumptive  evidence  that  he  must  have 
been  manumitted  and  set  at  liberty*  And  the  paper  pro- 
duced, it  was  contended,  operated  as  such  to  all  intents 
and  purposes ;  for  it  permitted  him  to  go  about  his  lawfid 
business.  This  lawful  business,  it  was  urged,  gave  him  his 
permission  to  go  where  he  pleased,  and  to  pursue  what  call- 
ing or  profession  he  pleased,  for  a  livelihood  ;  and  that  too 
without  limitation  of  time,  or  any  accountability  to  his  for- 
mer owner  whatever,  which  amounted  to  as  complete  ft 
manumission  as  well  could  be  framed ;  and  the  very  con- 
dition annexed  to  this  manumission  proved  it*  For  it 
says,  if  ever  he  should  return  to  the  state  of  Maryland^  or 
his  wife  Peggy  Burton^  then  he  should  he  liable  to  be  taken 
up^  and  treated  as  a  slave*  These  Isttter  words  prove  most 
clearly,  that  it '  was  the  intention  of  his  master  never  to 
consider  him  as  a  slave  again,  provided  he  did-not  retura 
to  the  state  of  Maryland.  Now  admitting  this  to  be  the 
fair  construction  of  this  instrument  of  writing,  that  he  was 
manumitted  and  set  at  liberty  by  it,  was  there  any  law,  it 
was  asked,  either  common  or  statutory',  either  in  Maryland^ 
or  any  other  of  the  stateSf  which  entailed  the  condition 
of  slavery  on  any  man  for  entering  inio  the  limits  of  that 
state,  who  was  once  set  at  liberty  I  it  was  assumed  as  a 
position,  there  was  none ;  and  if  none  such  was  produced, 
then  the  negro  in  question  was  clearly  entided  to  his  free- 
dom. The  mere  condition  annexed  by  the  former  mas- 
ter, was  an  arbitrary,  as  well  as  a  nugatory,  act ;  it  was 
ipso  facto  void  in  itself;  for  by  the  law  of  England^  which 
was  a  part  of  the  common  law  of  this  country,  a  deed  of 
emancipation  could  not  be  conditional,  between  a  lord  and 
his  villein.  Any  condition  in  such  a  deed,  restrictive 
of  liberty  on  certain  conditions,  w^^s  void  and  of  no 
effect. 
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Mr.  Cheves^  for  defendant,  argued,  that  notwithstanding  MaTerick 
all  that  had  been  urged  by  .the  plaintifTs  counsel  in  this  ^  Stokes, 
case,  there  was  no  proof  that  ever  this  negro  had  been 
manumitted  or  set  at  liberty;  for  although  several  wit- 
nesses had  seen  him  apparendy  working  for  himself,  and 
carrj'ing  on  business  as  if  he  had  beeix  free,  yet  it  was  no 
proof  of,  freedom,  as  it  was  not  an  uncommon  thing  for 
indulgent  masters  to  give  their  slaves  this  privilege  in 
the  northern  states.  And  as  to  the  paper  writing  which 
had  been  produced,  it  could  fairly  be  considered  as 
amounting  only  to  a  pass  from  his  master  or  owner, 
during  his  pleasure,  which  the  master  had  a  right,  at 
any  time,  to  countermand,  when  he  pleased.  He  next 
contended  that  a  master  has  such  an  absolute  command 
or  right  over  his  slave,  that  he  might  make,  or  impose 
what  conditions  he  pleased  upon  him,  and  there  was  no 
law  to  restrain  him  from  doing  so ;  tbat  the  paper  writing 
produced,  was  one  of  this  kind ;  it  gave  the  negro  permission 
to  pass  about  his  business,  that  is,  to  work  for  himself, 
until  he  thought  proper  to  withhold  this  permission.  Was 
there  any  thing  in  this  pass  which  restrained  him  from  the 
exercise  of  that  power  when  he  pleased  ?  None*  Then  as 
to  the  return  of  the  negro ;  he  was  in  that  event  to  be  con- 
sidered and  treated  as  a  slave.  Was  there  any  thing  in 
this  instrument  which  prevented  him  from  doing  so  before, 
if  he  thought  proper?  None.  In  fact  it  was  only  expres- 
sive of  the  master's  will  and  pleasure,  to  treat  him  like  a 
slave  upon  his  return ;  but  as  long  as  he  kept  away,  he 
would  not  exercise  that  power.  He  did  however  return^ 
and  thereby  forfeited  every  kind  of  pledge  which  the  mas- 
ter might  have  given  him  not  to  treat  him  as  a  slave; 
so  that  if  any  kind  of  conditional  contract  could  be  con- 
sidered as  ever  having  been  made  between  them,  it  wa$ 
broken  on  his  pait,  and  he  could  no  longer  claim  the  be* 
nefit  of  it. 

The  presiding  Judge,  (Grimxb,)  in  charging  the  jury 
Vo^.  II.  ST 


$14  CASESf  DETEItMIN^D  IN  THE  STATE,  let. 

Bfaveritk  icid  diem,  that  if  this  ptper  produced  could  be  coiw 
stdket.  sidered  as  a  contract  between  the  master  and  hia  senrant^ 
the  condidon  had  been  brpken  by*  the  plaintiff's  ward, 
the  servant,  and  consequently  that  such  contract  was*dis* 
solved.  It  therefore  followed  naturally  from  die  premises, 
that  the  plaintiff's  ward  had  failed  in  proving  himself  to 
be  a  free  man,  and  by  the  act  of  assembly  pf  our  s^te, 
the  burthen  of  the  proof  is  thrown  upon  the  shoulders 
of  the  party  claiming  his  emancipation.  But  the  jury, 
contrary  to  the  opinion  of  the  Judge,  found  for  (he  piainti£ 

This  was  then  a  moupn  for'  &  new  trhd  on  the  grounds, 

Ist.  That  the  paper  produced  in  evidence  as  proof  of  a 
manumission  of  the  ward  of  the  plaintiff,  was  only  a  pass 
from  a  master  to  his  slave. 

2dly.  That  if  the  same  could  be  considered  as  imi> 
porting  a  manumission,  the  condition  on  which  it  had 
been  granted  had  been  viohted,  and  liierefore  it  was  void. 

This  case  was  again  very  folly  argued  on  this  motion  for 
the  new  trial,  and  the  same  grounds  nearly  which  had  been 
taken  on  the  trial  of  die  issue  were  a^in  urged  on  this 
argument. 

The  Judgesj  after  fully  considering  the  casf;,  were  of 
opinion,  that  the  writing  given  in  evidence  on  the  tririi 
and  which  it  was  contended  amounted  to  a  manumissioB, 
was  nothing  more  than  a  pass  or  protection  against  others 
who  might  claim  the  slave,  and  did  not  amount  to  a  de» 
Teliction  of  such  slave,  or  a  renundatioa  of  the  mastcr^s 
right  to  him. 

The  temporary  indulgence  of  the  master,  that  his  slave 
should  or  might  work  for  bis  own  emolument,  could 
not  be  construed  to  amount  to  an  emancipation,  but  only 
a  temporary  suspension  of  his  claim  to  his  services. 

A  new  trial  was  therefore  ordered,  as  the  verdict 
was  against  law,  and  the  charge  of  the  presiding  Judge. 

Present,  Bay,  Johnson,  Trebsvant,  and  Br£va&1>. 


CASES 


ARGUED  AND  DETERMINfiX) 


IN  Tn£ 

CONSTITUTIONAL  COUBT  OF  APPEAfcft 


mW  TUB 


STATE  OP  SOUTH  CAROLINA, 


Of  TSB  TBA&   1804. 


AT  a  meeting  of  the  legialature,  in  the  month  of  Mayy  Jad^  Lei's 
1604,  (Mn  Justice  Johnson  having  been  appointed  one  of  ffSierSomof 
the  Judges  of  the  supreme  court  of  the  United  States j  in  J^tf  promo' 
the  room  of  Judge  Paterson,  deceased,)  the  Hon.  Jhe^wipreme 
Thomas  Lee  was  elected  one  of  the  associate  Judges  of  ft?***^!?*^** 
this  state^  in  the  place  of  Judge  Johnson,  promoted  to  the 
aupremejudiciaryof  the  United  Statesy  and  took  his  seat 
accordingly. 


Thohcas  Sumter  against  Wiuiam  BaACEt.  ^^^^^ 

TRESPASS  to  try  tides  to  land  in  Sumter  district  Where  mark- 

^  ed  line  tree# 

Verdict  for  plaintiff.     Motion  for  a  new  triaL  »nd,  corners 

*•  uttk  Ve  found. 

they  ought,  in 
all  eases  in  making  reiurveTS  of  land,  to  gorem ;  hut  vheoe  they  eaSnot  be  found*  tlMft 
ooursas  and  distances  are  to  be  resorted  to,  as  the  neit  hest  guides  m  surreying. 
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Soinicr  This  was  a  case  which  turned  upon  the  lines  of  the 

Bracej.       lands  in  ctispute,  and  more  particularly  one  Gne  of  the 
tract. 

It  appeared  from  the  plat  returned  by  the  surveyor  ap- 
pointed by  the  court,  with  the  assent  of  both  parties,  that 
a  line  of  marked  trees  which  had  been  made  on  the  original 
survey,  when  the  tract  had  been  run  out,  waa  founds  but 
it  did  not  correspond  exacdy  with  the  course  ami  distance 
laid  down  in  the  original  plat  annexed  to  the  grant,  nor  did 
the  comer  tree  which  was  found,  extend  out  as  far  as 
the  distance  called  for,  which  left  the  land  in  dispute  in  the 
plaintiff's  survey ;  and  the  question  was,  which  should  be 
the  true  rule^  the  line  and  corner  found,  or  the  course  and 
distance  ? 

When,  after  argument,  the  Judges  determined,  that 
in  all  cases  where  the  original  marked  trees  and  comers, 
or  natural  boundaries  can  be  found,  they  should  govern  in 
making  resurveys  of  lands,  whether  the  quantity  be  more 
or  less  than  is  mentioned  in  the  original  grant.  Because 
they  are  the  original  metes  and  bounds  fixed  by  the  grantee 
himself  or  his  agenty  as  well  as  by  the  state^  at  the  time  of 
nwking  the  original  survey  ;  and  it  will  not  be  permitted 
either  to  the  grantee  of  the  state,  afterwards  to  say  that 
they  will  not  be  bound  by  them ;  for  these  lines  are  gene* 
rally  notorious  in  the  neighbourhood,  and  the  surrounding 
'tracts  are  always  governed  and  bounded  by  those  that  arc 
older ;  and  unless  they  were  taken  to  be  the  true  lines,  it 
would  be  a  deception  and  fraud  on  all  the  younger  grantees. 
But  in  all  cases  where  no  lines  or  corners,  or  natural  bound- 
aries can  be  found,  then  courses  and  distances  must  be 
resorted  to,  as  the  next  best  rule  for  establishing  lines. 

New  trial  refused,  and  ride  discharged. 

Present,  Grimke,  W-aties,  Bay,  Brevakd  and  Lee. 
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Executors  of  John  Willson  a^.  Minor  Winn.  CcivmbiM^ 

1804. 

SPECIAL  action  on  the  case,  tried  in  Fairfield  dis-  ^  release  t* 

•  ,  •  ,  ,  one  GO-ohlieor 

trict.     Verdict  for  plaintiff.     Motion  for  new  trial.  to  a  bond,  ua 

This  action  was  founded  oh  the  special  guaranty  of  a  diwharge  10 
bond,  assigned  by  the  deceased  Willson  in  his  life-time,  to  Uienuandthe 
the  plaintiff  Minor  Winn,  It  appeared,*  that  in  the  year  JSJ!f**Jond^ 
1784,  the  bond  above  mentioned  was  giveti  by  Adam  (pot«>n«M«it 
Fowler   Brisbane^  John  Winn^  Hvgh  ]!iRllbw^  and  jfames  lease )may  re- 

-^  -  c»  o  ^  eover  the  ba- 

'Brown^  to  the  deceased  yohn  Willson^  for  435/.  sterling,  lanee  due  ok  ' 
Some  time  after  the  bond  became  due,  jfohn  Winuy  one  the  assignor, 
oF  the  obligors  setdcd  with  the  obligee  Willson,  for  his  r^^^nt^^ 
one-fourth  part  or  share  of  the  bond,  by  delivering'  him  a  ^®  paymeut. 
negro  and  a  horse,  which  Willson  accepted  of  for  his  full 
proportion  of  the  debt,   and  executed  a  release  in  due 
form,  for  his  share  of  the  principal  ahd  interest  due  on  the 
said  bond* 

This  bond  afterwards,  in  some  transaction  between 
Willson  and  the  plaintiff,  Minor  Winn,  was  assigned  over 
to  the  latter  ;  and  at  the  time  of  the  assignment,  Willson^ 
by  an  agreement  in  writing  under  his  hand,  agreed  to 
guaranty  the  payment  of  the  balance  due  on  the  said  bond* 
The  bond  was  afterwards  put  in  suit  against  the  other 
obligors,  but  nothing  could  be  recovered  from  them,  as 
they  pleaded  the  release  to  jfohn  Winn  in  bar  of  the  ob- 
ligation. In  the  mean  time,  Willson  died,  and  this  suit 
was  brought  against  his  executors,  upon  the  deceased's 
guaranty,  when  a  verdict  was  given  by  the  jury  for  the 
balance  of  principal  and  interest  due  on  it,  after  deducting 
the  payment  made  by  John  Winn. 

The  present  was  therefore  a  motion  for  a  new  trial, 
on  the  ground,  that  the  presiding  Judge  had  refused,  on 
the  trial,  to  let  the  defendants  go  into  proof,  in-order  to 
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Bkeraton  of  ^Iiqw  that  the  other  oUigors  were  UBy  abk  and  MdireDti 
adt.         and  could  have  paid  the  balance  due  on  the  bond,  if  due 
diligence  had  been  used,  and  that  it  was  the  piaiatiff 'a  own 
fault  that  the  money  had  not  been  recovered. 


For  the  plaintiff,  in  reply,  against  die  motion,  it  was  urged^ 
that  such  kind  of  teadmony  was  totally  irrekvant,  aa  it  was 
very  immaterial  whether  the  three  other  obligors  to  die  bond 
were  solvent  or  not,  as  the  release  to  one  of  the  oo^obiigors, 
yohn  Wirnij  was  a  release  to  the  whole,  if  they  chose  to 
take  advantage  of  it.  Consequcndy,  the  bond  had  been 
by  the  testator's  own  act,  cancelled  and  destroyed,  wUdi 
left  him  responsible  on  his  giaaran^* 


The  Judges,  after  hearing  counsel  on  both  «de^ 
were  unanimously  of  opbion,  that  the  release  of  one  co- 
Co.  LUt  8S3.  obligor  to  a  bond,  was  a  release  to  the  whole  of  them, 
^^A  '^*  and  operated  as  a  full  discharge  in  law,  of  the  money  doe 
thereon ;  consequently,  the  deceased  became  liaUe  to  «Bake 
good  to  the  assignee,  the  balance  due  upon  it,  upon  hia 
guaranty. 

New  trial  refused. 


Blandingj  for  plaintiff. 


£gan^  for  defendant. 


Present,  GaxNtKBi  Waties,  Bat»  Baav^RB  and  Lnx^ 

Judges. 
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JTbe  JupOKS  of  FAuatitLVb  Covjxvt  arainst  Phillips.      thbmkia, 

1804. 

DEBT  on  to  administration  bond.    Plea  in  i^tement,   -  .^«>^.  •^^ 

,  ,  ,  minutration 

that  there  were  no  such  officers  m  existence,  as  the  judges  bonds    were 
of  FmrfiM  county,  &c.  which  plea  was  sustained  by  the  to  the  {brmer 

•       '^         .^  judges  of  the 

Circuit  court*  county  coai1s» 

This  was  a  motion  in  arrest  of  judgment.  But  it  was  ^il^u^hcd Juie 
refused  by  the  Judges  unanimously,  as  they  were  of  opi-  jjjjjjj"  ^g"* 
liion,  that  since  the  abolition  of  the  county  court  system,  broaghtb  Ui* 

,  "^  "^  names  of  the 

ind  the  consequent  cessation  of  all  ttie  county  court  judges  ordinaries  qT 
from  office,  the  suit  should  have  been  brought  in  the  name  of  u  their  sao. 
the  oriSnary  of  the  £strict^  to  whom  the  jurisdiction  of  all  ^^  ** 
matters  rdative  to  the  probate  of  wills  and  testaments,  and 
granting  of  letters  of  administration  of  intestates^  estates,  &c. 
have  been  by  law  transferred,  and  to  whom  it  originally  be- 
longed, as  a  matter  peculiarly  belonging  and  appertaining 
to  his  office*     And  that  this  point  had  been  determined  is- 
ftcaaefix^m  ilMft^iAIr  district,  where  a  suit  had  been  brought 
in  the  name  of  the  county  court  judges  there^  against  Ste^^ 
fhen  BoMtwck*  ^ 

The  motion  was  therefore  refused,  and  the  decision  of 
the  circuit  court  confirmed* 


Present,  Orimke,  Watiss,  Fat,  Brevard  and  Lse, 
Judges. 
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Coiw^a,  xhc  State  against  Calsb  Jokea, 

and 
The  State  against  Thomas  M^Caetak. 

> 
Whcrea  jaiT       THESE  were  two  criminal  cases,  tried  in  Spartanlnirzh 
•ase  will  find  district,  in  which  the  defendants  were  convicted  of  larceny. 
trary  to,   or      Motions  for  new  trials* 

trithoat     evi- 
dtence,  as  well 

S^iuwlT"  ^o^f  J^^g®  Waties,  before  whom  the  defendants  were  tried 
tfie  presiding  ^xid  convicted,  in  hia  place  on  the  bench,  reported  to  the 
Mart  win,  np-  other  Judffes*  that  in  his  opinion,  there  was  no  evidence 

on    a    report  ^o?.  r  »t  ,^ 

«f  the  Judge  offered  in  these  cases,  sufficient  in  law  to  convict  either  oi 
cati»e,  ordera  the  defendants,  and  so  he  charged  the.  jury.     But  that  such 
•utarsument!  ^^^^  their  prejudices  against  the  defendants,  that  they  con* 
victed  them  both,  against  his  opinion  and  direction* 

Whereupon  the  court,  upon  his  report,  ordered  a  new 
trial,  without  hearing  argument. 

Present,  Grimke,  Waties,  Bay,  Brevard  and  Lee, 
Judges. 


C^itmbia  Melinus  C.  Levingsworth  ct  ah  ads.  John  Fox* 

1804. 

Wbcreajurr       TRESPASS  to  try  title  to  lands  in  -Ea^^^W  district, 
tbemicWM  w  Verdict  for  plaintiff.     Modon  for  a  new  triaL 
ii^re"none"il       ^****  ^^  ^^  action  of  trespass  to  try  tides  to  land  ou 
proved,    ihe  Savannah  river,  in  which  the  Jury  took  upon  them  to  find 

court     will  '  ... 

^rnnt  a  iiev  that  a  release  produced  and  given  in  evidence  j>y  defendant, 
dfte  execution  wos  fraudulent^  without  any  proof  of  its  being  so,  or  of 
pendstt^n^a  ^^Y  circuinstances  from   which  it  could  be  strongly  in- 

•trict      adhe-  r^-.-.^j 
rcnoe   to  the   »e"CO. 

rales   of  evi- 
dence. 
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Upon  diift  grouiid  the  court,  after  er^ment,  brdered  a  ^^fj^^ 
new  trial,  as  fraud  is  never  to  be  presumed,  uakss  the  tip-        ado.' 
cumstances  are  so  strong  as  to  leave  no  doubt  to  the  con- 


trary, as  was  determined  in  the  case  of  Rutherford  v.  The  See  the  case 
Sheriff  of  CharkaUm  District ^  in  1 801 ;  and  also  because  Tu  sLnffl/ 
otit  Rountree^  a  witness  produ*ced  by  the  plaintiff  on  the  nistncumU. 
trid,  appeared,  since  the  cause  was  tried,  to  be  deeply  in-  ^,?*ihat*^a 
terested  in  the  event  of  the  suit,  (having  a  claim  to  part  of  ^^^^^^^ 
the  same  lands  in  dispute.)  althoug^h  in  court  he  swore  was  deeply  in- 

»..».«•  .       •      4  .  .      terestcdinth* 

upon  his  votr  atre^  that  he  was  not  m  the  least  mterested  m  event   of   a 

^*  .         .  cause  after  it 

the  case,  one  way  or  the  other*  »  tried,  (al- 

though upoa 
his  voir  dir& 

Rule  for  new  trial  made  absolute*  liw  m)0  it*ia 

a  good  ground 
toorderaae^ 

Present^  Gkimke,  Wati£4,  BaV,  BrsVard  and  Lie,  uiaL 
Juc^es. 


Hane  and  BsKCit  id^inet  JoeP  GooDwtKk  CohmNify 

1804. 

A  CASE  from  Rkhkmd  district.  Motion  to  set  aside  where  there 
the  order  of  Ae  circuit  court  of  Richland  district,  itt  re-  jUd-ro^^J?'  w 
fusing  to  allow  the  defendant  leave  t»  plead  double*  danT^'iw^*^"* 

This  was  an  action  on  a  note  of  hand,  and  plaintiffs  had  ^f^^  to  act  it 

aside  on  mo* 

filed  their  declaration,  posted  their  rule  to  plead,  and  obtained  tion,  on  the 
a  judgment  by  default,  and  the  case  was  duly  placed  upon  ofinquirydoc- 
the  writ  of  inquiry  docket;  on  the  call  of  which,  in  iu  dar^of'^'^tJ? 
order,  agreeable  to  the  rule  of  court,  the  defendant's  attor-  ^rty  to  S^id 
ney,  Mr.  Starke^  moved  to  have  the  order  of  judgment  set  »ny  P'*?, };« 

^  I  may     thin* 

aside  on  payment  of  costs^  with  liberty  to  place  it  on  the  pro(>er. 
issue  docket,  and  to  plead  double,  (viz.)  mn  assumpsit^ 
and  non  assumpsit  infra  yuatuor  annos^  which  was  opposed 
by  the  pkuntiffs^  counsel)  on  the  ground  that  he  did  not 
Vol..  n.  3  u 
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HinelcBerek  Come  prepared  to  contradict  the  latter  plea,  although  hr 
Goodwyo*  was  ready  to  prove  the  note  s  and  that  if  the  motion  was 
^•^^"^^^^^^^  granted,  it  would  have  the  effect  of  putting  the  cause  oS  till 
anothercourt,  which  would  be  anunreasonabledeby,  contrary 
to  the  rules  of  court ;  that  it  was  a  surprise  on  the  ptaintiffSy 
who  only  came  prepared  to  prove  the  note,  and  not  to  take 
the  case  out  of  the  statute  of  imitations,  which  should 
have  been  pleaded  in  due  time,  that  the  plaintifis  mig^ 
have  had  an  opportunity  of  proving  a  subsequent  as- 
sumption, so  as  to  have  taken  the  case  out  of  the  statute. 
Upon  this  ground  the  presiding  judge  (Bat)  refused 
the  motion  to  plead  double,  and  upon  the  further  ground 
also,  that  if  this  doctrine  was  once  introduced,  of  pennk> 
ting  defendants  to  put  in  pleas  in  bar  instead  of  pleading 
issuably,  on  setting  aside  judgments  by  defiiult,  ^greeabty 
to  the  rules  of  court,  it  would .  almost  in  every  such  case, 
operate  as  a  postponement  of  the  cause  till  the  next  suc- 
ceeding court,  to  the  great  delay  of  justice,  and  contrary 
to  the  uniform  practice  of  our  courts*  The  plaintifis  then 
went  on,  and  proved  their  note  to  the  jury,  who  gave  a  ver- 
dict for  the  amount,  with  interest  and  costs. 

This,  therefore,  was  a  motion  to  set  aside  this  verdict, 
and  to  have  the  cause  placed  on  the  issue  docket,  with  leave 
to  plead  double,  as  above  mentioned. 

The  Judges,  after  hearing  counsel  in  this  case,  admitted 
that  the  practice  had  hitherto  been,  confbrmaUy  to  the 
English  mode  of  proceedings,  as  laid  down  by  the  presidmg 
^E  ^3M  J^^^K^  °°  ^^®  circuit.  But  the  alterations  made  by  different 
acts  of  our  legislature  in  this  country,  required  a  relaxation 
of  that  old  practice,  as  indispensably  necessary  for  the  due 
administration  of  justice,  more  e^ecially  in  the  country 
districts  ;  and  unless  the  indulgence  now  claimed  by  the 
defendant  .^as  allowed,  great  advantages  might  be  taken 
by  the  attorneys  of  each  other,  in  the  course  of  their  prac- 
tice,   where   those   practitioners    who  resided  near  the 
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oouit4iou8es,  or  in  die  viBagea  where  the  courts  were  held,  Hane&Bcrok 
were  in  the  habits  <^  posting  their  rules  to  plead  on  filing  Goociwyn. 
their  dedorations,  -  and  taking  judgment  by  default  at  the 
end  of  the  time  aUowed  for  that  purpose,  before  the  prac- 
titioners at  a  distance^  or  in  a  neighbouring  district,  could 
know  anything  about  it,  or  be  prepared  to  make  the  ne* 
cessary  defences  for  their  clients*  It  therefore  became  the 
duty  of  the  court  to  promote  a  liberality  of  practice  at  the 
bar,  so  as  to  prevent  those  advantages  from  being  taken, 
and  to  allow  an  importunity  to  every  man,  of  putting  in 
any  defence  which  the  law  allows  him ;  and  this  could  only 
be  done,  by  allowing  them  the  opportunity  of  setting  aside 
those  interfecutory  judgments,  and  permitting  them  to  plead 
issuably,'  or  to  file  any  other  plea  the  party  thought  proper ; 
and  that  the  proper  time  for  doing  so  was  on  the  call  of 
die  writ  of  inquiry  docket,  on  the  first  day  of  every  court 
in  each  drcuit* 

The  verdict  was  therefore  set  aside,  and  the  cause  or- 
dered to  be  placed  to  the  issue  docket,  with  leave  to  de- 
fendant to  plead  double. 

All  the  Judges  present. 

N»  B.  The  above  decision  may  be  considered  as  having 
altered  the  EngUsh  practice,  which  was  to  allow  the  defend* 
ant  lil)erty  of  setting  aside  a  judgment  by  default,  upon 
condition  of  paying  the  costs,  putting  in  an  issuable  plea 
only^  and  going  to  trial  instantrr^  i.  e.  the  same  term.  But 
by  the  above  decision,  the  defendant  may  have  one  court 
to  prepare  for  his  defence,  with  liberty  of  putting  in  any 
plea  he  may  think  proper. 
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whero    ft      TRESPASS  to  try  ude  to  Joid  in  C^'tfit  diatiiet. 
upon  him  to  ^ict  for  plaintiff*     Motion  for  new  tliaL 
^rtue'^f  an      '^he  plaintiff  in  this  action  claimed  under  a  deed  made 
execuUon,  af.  |,y  ^^^  ^f  ^^  sherifis  of  die  foro>or  diatriet  at  Nmeiy-Sau 

tcr  the   time      -^  ^  "^ 

$xed  for  tiie  The  deed  was  in  the  qsual  form,  i^nd  appeared  to  have  been 

return  haa  ex-  ^,.        •../*.!■  i. 

pii  ed,  and  to  duly  executed.     And  the  plamtiff  had  a  verdict. 
^r'  the^  Und,       But  upon  Comparing  the  date  of  the  deed,  which  was 
Tok^  ^^la^  admitted  to  have  been  on  the  day  the  aale  was  made,  with 
the  J?,  /a.  had  ihe  execution  or  Jf.  feu  under  whiph  the  land  VM  sold,  it 

been  duly  re»  •*      •/ 

neired.  appeared  that  the  land  was  sold,  and  the  deed  executed, 

several  months  alter  the  return  day  menttooed  in  the  ex* 
ecution* 

This,  therefore,  was  a  motion  for  a  new  trials  on  the 
ground  that  the  sheriff  had  no  authority  to  make  this 
sale* 


The  Judges,  after  hearing  argument,  were  all  pf  opi- 
nion, that  a  new  trial  should  be  granted  in  this  case.  For 
although  it  is  clear  that  the  seizing  and  levying  of  goods 
and  chattels  by  operation  of  law,  vests  die  property  in  the 
iheriff,  so  that  he  may  go  on  and  seD  them  at  any  time  af« 
terwards,  and  raise  the  money  mentioned  in  the  executioOi 
und  pay  it  over  to  die  plaintiff  in  the  acdon,  yet  it  is  veiy 
different  with  respiect  to  lands  or  re^  estates.  It  still  re* 
mains  the  property  of  the  defendant  io  the  suit,  till  actually 
eold.  It  is  not  the  execution  which  binds  the  land,  but 
the  judgment;  and  the  execution,  as  to  lands,  is  only  the 
authority  to  the  sheriff  to  go  on  and  sell  under  the  judg- 
ment by  which  they  had  been  previously  bound.  But  this 
power,  like  all  other  delegated  power  or  authority,  has  its 
bounds  and  limits.  The  execution  itself  (ixes  and  limits  this 
power,  both  as  to  Utit  quantum  of  money  to  be  raised  by  it, 
find  the  time  within  which  it  must  be  done  j  andvit  unnot 
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be  carried  further,  or  extended  beyond  the  time  limited  by 
law  for  die  return  of  the  execution*  Every  execution  has 
m  day  certain  for  its  return,  and  every  sale  under  it  must 
t)e  within  the  period  or  time  fixed  for  such  return,  as  the 
Uttthority  under  it  then  ceases ;  to  revive  which  authority, 
the  execution  must  be  regularly  renewed* 


Sims 

▼. 

RandalL 


Rule  for  new  trial  made  absolutes 


All  the  judges  present. 


Marane  against  Carroll. 

TRESPASS  to  try  tide  to  land  in  Abbeville  districu 
Nonsuit  ordered.     Motion  to  set  aside  the  nonsuit* 

On  the  trial  of  this  cause,  the  plaintiiF's  attorney  offered 
to  read  the  affidavit  of  the  plaintiff's  son,  shewing  the  loss 
of  the  original  grant  under  which  his  father  claimed,  in 
order  that  an  office  copy  of  it  from  the  records  might  be 
yead  in  evidence  to  the  jury,  (the  father  being  then  so  old 
and  infirm  as  not  to  be  able  to  attend  at  court,  for  the  pur- 
pose of  making  it  himself,)  agreeably  to  the  directions  of 
the  act  passed  in  1803*  But  the  presiding  Judge  (Grimkk) 
refused  to  admit  the  son's  affidavit,  as  the  act  required  that 
the  affidavit  to  prove  the  loss  of  the  original  grant  should 
be  made  by  the  plaintiff  in  the  action,  in  order  to  admit 
an  office  copy  in  evidence.  And  therefore  ordered  a  non- 
suit, on  the  ground  that  the  plaintiff  had  failed  in  making 
•ut  his  tide* 

This  was  -  a  motion  to  set  aside  this  nonsuit,  and  to 
have  the  cau^e  reinstated  9n  docket  fpr  trial  at  the  next 
court. 


Columbte^ 
1S()4. 


An  nffldarit  of 
the  lo!)8  of  an 
original  grant 
in  order  to 
permit  an  of- 
fice copy  of  it 
lo  be  g^tven  in 
evidi'ru'c  must 
be  nuiic  by 
tbc  pIuuiiifTii^ 
the  action,  a- 
sreeably  to 
the  words  ot 
the  act  of  1803, 
am]  n'»t  J>yany 
tliird  person. 
Where  the 
Judges  are  c- 
qiVi]iir  divided 
in  opnuon,thfl^ 
paitybrin^ing 
the  case  op, 
taken  nothing^ 
by  his  motiOR.  - 
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Marane  Jq  support  of  the  motion  it  was  contended)   that  the 

Carroll.  Spirit  and  intent  of  the  law  was  more  to  be  regarded  hi 
the  construction  of  statutes,  than  the  strict  letter.  That 
the  intent  and  meaning  of  the  act  was,  that  the  proof  of 
the  loss  of  the  original  grant  should  be  made,  before  an 
office  copy  should  be  received  in  evidence ;  and  it  was  not  of 
so  much  importance  by  whom  this  proof  was  to  be  made, 
as  that  the  fact  itself  should  be  established  before  the 
office  copy  should  be  allowed  to  be  given  in  evidence.  Be- 
sides, it  was  more  congenial  to  the  principles  of  the  com- 
mon law,  that  this  proof  should  be  made  by  a  third  person 
not  interested  in  the  cause,  than  by  the  party  himself  in 
his  own  case.  It  was  further  urged,  that  the  old  and  in- 
firm situation  of  the  plaintiff  in  the  action,  was  a  strong 
and  forcible  reason  why  the  court  should  have  relaxed  in 
a  rigid  and  literal  construction  of  the  act,  and  permitted 
the  son's  affidavit  to  have  been  received,  to  prove  the  loss 
of  the  grant. 

To  this  it  was  answered,  on  behalf  of  the  defend- 
ant, that  the  act  was  positive  that  the  affidavit  should 
be  made  by  the  plaintiff'  in  the  action^  in  order  to  make  an 
office  copy  admissible  evidence,  and  that  expressio  uniuB 
est  exclusio  alterius  ;  that  there  was  no  room  for  a  contraiy 
construction  in  this  case,  the  act  was  imperative.  It  was 
also  urged,  that  if  courts  of  justice  once  begin  to  make  the 
spirit  of  a  law  their  rule  of  action,  regardless  of  the  letter 
of  the  statute,  it  would  be  opening  :a  door  for  vague  con- 
struction without  end,  which  might  entirely  go  to  defeat 
the  purposes  of  the  law.  If  it  was  necessary  to  amend  the 
act  under  consideration,  the  wisdom  of  the  legislature 
would  correct  the  evil ;  but  until  that  is  done,  this  court 
has  no  right  to  say  that  such  affidavit  shall  or  may  be  made 
by  any  other  person  than  they  have  .declared  by  their  act, 
it  shall  be  made. 

The  Judges,  after  deliberating  on  the  proper  construe* 
tion  to  be  given  to  this  law,  differed  in  opinion  upon  it. 
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Watiss  and  Bay  held,  that,  as  this  act  of  1803  was  a 
remedial  law,  and  in  furtherance  of  justice,  it  should  have 
^  liberal  construction.  That  the  spirit  and  meaning  of  an 
act  was.  the  principal  thing  to  be  regarded,  and  wherever 
that  can  be  discovered,  it  should  be  the  governing  principle 
in  carrying  the  act  into  execution.  That  in  the  present 
case,  the  proof  of  the  loss  of  the  original  grant  was  the 
thing  to  be  regarded,  before  the  office  copy  could  be 
given  in  evidence.  And  whether  that  proof  was  made  by 
the  plaintiff  himself  in  the  action,  or  by  another  on  his  be* 
half,  it  equally  answered  the  end  and  design  of  the  act,  by 
establishing  the  loss  of  the  original.  The  main  fact  the 
law  had  in  contemplation  as  a  prerequisite  to  the  admission 
of  the  copy,  was  proof  of  the  loss  of  the  grant.  They 
therefore  thought  the\iffidavit  should  have  been  received  to 
prove  this  loss ;  consequently,  that  as  the  nonsuit  was  or- 
dered for  want  of  such  proof,  it  should  be  set  aside,  and 
the  cause  restored  to  the  docket. 

Brevard  and  Lee,  thought  they  were  bound  by  the 
terms  of  the  act,  that  "  the  oath  should  be  made  of  the  loss 
§f  the  original  by  the  plaint'tff  in  the  action*^  That  it 
might  have  a  dangerous  tendency,  to  open  a  door  for  con- 
struction, where  the  words  of  the  law  were  sufficiently  plain 
without  it.  In  doubtful  and  obscure  statutes,  they  ad- 
mitted the  principle,  that  the  spirit  and  meaning  should  be 
the  governing  rule  of  construction;  not  so,  where  the 
words  of  the  act  were  plain  and  explicit,  as  in  the  act 
under  consideration*  They  therefore  were  of  opinion, 
that  the  presiding  Judge  was  regular  in  rejecting  the 
affidavit  offered,  and  that  the  nonsuit  should  stand  con- 
firmed. 

As  the  presiding  Judge  (Grimke)  was  precluded  by 
law  from  giving  fny  opinion  on  any  point  which  he 
had  previously  decided,   the  other  Judges  were    equally 
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tfaraae      ^vided,  consequently  the  ptaiatiff  took  ]M>tlliiig  fay  his 


▼. 

Cnrrotl.        mOtlon* 


The  nonsuit,  therefore,  stood  confirmed* 


Coftimftia,     Abraham  Avaunt  and  Wife,  late  Mrs.  Ganey,  dgainst 

Anthony  Sweet,  Sen. 

Where  a  &•  TROVER  for  sundry  negroes,  tried  in  Marion  district, 
paroi'grftof  a  before  Tresevant,  J.    Verdict  for  plsuntifis.     Motion  for 

JX  Z^.  ^^^  trial. 

tcp    on   her      From  the  report  of  the  Judge  who  tried  this  cause,  it 

roarnase,  and  ■  i»       o  i 

sayt  he  will  appeared,  that  Sweet,  the  defendant,  who  was  the  father  of 

give  her  ano-         ..,,_, 

ther»  naming  plaintiff's  wife,  upon  her  first  marriage  with  one  Ganetj^ 
vardsactuaiiy  deceased,  gave  her  a  negro  wench  named  /%<r^,  by  taking 
other  on«,this  ^^^  by  the  hand  and  delivering  her  to  his  daughter,  and  at 
Iien^^  the  ^^  ^^^^  time  telling  her  he  would  give  her  another  girl 
gift  of  Uie  ae-  named  Peg  /   which  he  some  time  afterwards  sent  to  her, 

eond    wench.  **        ^  ' 

But  if  the  fa-  agreeably  to  his  promise.     It  appeared  further  from  the 

ther     after-       ^  ,  ,       r    ,  .  ,  „ 

wards  takes  report,  that  the  father,  by  some  means  or  other,  got  Peg 
wench  back  a-  back  from  his  daughter,  and  took  her  home  again  to  Uis 
her  to*n*son!  ^^^  house,  and  by  deed  of  gift  conveyed  her  to  his  son, 
■J5^y^^^'*'|^*yiA;/u*  Jwe^f,  which  deed  was  afterwards  duly  recorded, 
possession  and  And  this  wcnch  remained  10  years  in  the  possession  of 

the    husband  '  ^  ^    * 

and  wife  do  younc  SweeU  orhis  father  as  his  siiardian,  till  after  Galley's 

■otbringthcir  \       ^        .     '  ,  .  .  u    L  t  -     -/r 

acuon  to  re-  death,  and  her  second  marriage  with  the  present  plaintift, 

cover     her 

their  right  Abraham  Avaunty  when  this  suit  was  brought  for  re- 
by  the  stailue  covcry  of  Peg^  and  her  children  born  in  the  mean  time, 
of  limitations.  j^  f^^her  appeared  from  the  testimony,  that  soon  after 
the  defendant.  Sweety  got  Peg  back  into  his  possession, 
he  sent  a  shawl,  and  some  other  articles  to  his  daughter, 
Mrs.  Ganey ;  and  upon  some  uneasiness  being  esqiressed 
by  another  daughter,  he  told  her  these  articles  were  not 
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presents  to  Mrs.  Ganey^  but  for  Peg*s  wagea.     Upon  this    AwnnUnd 
testimony,  under  the  direction  of  the  Judge,  the  jury  found  » 

a  verdict  for  the  plaintiffs. 

This,  therefore,  was^  a  motion  for  a  new  trial,  on  the 
following  groumis:  1st.  That  there  never  was  any  valid 
gift  of  Peg^  by  the  father  to  his  daughter,  Mrs.  Ganey ; 
and,  2dly.  If  ever  there  i*:as,  the  right  to  her  was  after* 
wards  lost  or  barred,  by  the  statute  of  limitations. 

1st*  On  the  Hrst  ground  it  was  contended,  on  the  part 
of  defendant,  that  although  in  this  case  there  was  proof  of 
an  actual  gift  and  delivery  of  the  wench  Phoebe^  there  was 
none  of  the  girl  Peg*  It  did  not  appear  that  ever  the 
defendant  Swtet^  the  father,  had  parted  with  his  property 
in  her,  although  it  was  said  he  had  sent  her  to  his  daughter, 
who  had  had  the  use  of  her  for  some  time ;  but  it  was 
urged, 

2dly.  That  even  admitting  that  the  father  had  actually 
given  Peg  to  Mrs.  Ganey^  his  taking  her  back,  and  making 
a  deed  of  gift  of  her  to  his  son,  which  was  duly  recorded, 
and  keeping  her  10  years  after  as  the  property  of  his  son, 
gave  him  a  legal  title  to  her  under  the  statute  of  limita* 
tions ;  which  declares,  that  ^  four  year 8^  possession  of  a 
negro  or  other  chattel^  was  a  good  title  against  all  others 
claiming  such  property  i*^  so  that  Ganey  and  his  wife,  suf- 
fering the  wench  in  question  to  remain  so  long  in  the  peace- 
able  possession  of  the  defendant  Sweety  who  was  the 
guardian  of  his  son  Sihius^  was  an  actual  dereliction  of 
the  right  to  the  wench.  That  the  defendant  Sweet  could 
not  in  this  case  be  considered  as  the  trustee  of  his  daughter, 
Mrs.  Ganey^  after  he  had  made  a  deed  of  gift  to  tlie  son, 
which  had  been  duly  recorded ;  and  this,  it  was  contended, 
was  notice  to  all  the  world,  of  an  adverse  claim  absolutely 
on  the  part  of  the  son,  which  for  ever  barred  the  plaintiffs 
of  their  right  to  the  wench  Peg,  and  her  issue. 

On  the  part  of  the  plaintiffs,  in  reply,  it  was  argued,  that 

a  father's  suffering  property  to  go  over  tu  a  child  upon  mar- 
Vql.  Q.  '3  X 
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ATOTnt  gna    riage,  had  always  been  considere^i  as  a  gifti  or  part  of  her 
▼.  marriage^  portion;    and  our  courts  of  justice  had  ever 

supported  and  upheld  such  rights,  as  of  the  highest  nature 


8ce  the  eaMof  ]aioi;v'n  in  law  ;  and  a  great  variety  of  cases  have  been  de- 
henderwn  v,  termined  on  those  principles,  in  different  parts  of  the  state* 
1.  ^.  23i2.  At-  The  gift  therefore  was  complete  m  the  present  case,  by 
iia[*jv>l?/tf  t!  ^he  father's  saying,  when  he  gave  Phoebe^  he  would  give  his 
daughter  Peg  also,  and  his  actually  sending  her  home  to 
her,  agreeably  to  his  promise.  But  it  was  observed,  that 
the  defendant  Sweet  took  Peg  back  again.  To  this  it 
was  answered,  that  he  had  no  right  to  do  so,  for  having 
once  parted  with  his  right,  which  became  vested  in  the 
plaintiff's  wife,  it  was  gone  from  him  for  ever ;  and  it  was 
«n  unlawful  act  in  him  to  take  her  away  from  his  daughter, 
and  retain  her  so  long  in  his  possession.  And  as  to  the  deed 
of  gift  to  his  son  Sihius^  it  was  null  and  void,  for  be  had  pre* 
viously  given  her  away  to  his  daughter ;  consequently,  he 
had  no  right  to  make  such  deed.  It  is  true  that  the  wench 
did  remain  10  years  in  the  father's  possession  after  he  took 
her  back,  but  he  should  be  considered  in  the  nature  of  a  trus« 
tee  for  his  daughter  all  this  time  ;  as  it  would  have  been  a 
very  harsh  and  unnatural  thing,  for  a  child  to  have  sued  a 
father  for  a  property  he  had  given  her,  especially  at  his  ad- 
vanced period  of  life. 

In  this  case,  the  Judges  were  unanimous  in  opinion, 
with  respect  to  the  gift  of  the  wench  Peg  to  Mrs.  Ganey^ 
after  her  first  marriage,  from  the  father,  the  defendant 
Sweety  as  it  had  been  determined  over  and  over  again,  in 
a  great  variety  of  cases  in  this  country,  that  a  parent's  per- 
mitting negroes,  or  other  chattels,  to  go  over  to,  or  along 
with  a  child,  after  marriage,  was  a  good  transfer ;  and  it 
has  always  been  considered  as  a  gift,  or  part  of  the  qiar- 
riage  portion  to  such  child,  and  intended  as  a  provision  for 
his  or  her  advancement  in  life  ;  and  his  sending  the  wench 
home  to  her  after  she  had  gone  to  house-keeping,  was  the 
same  thing  as  if  he  sept  her  along  with  her,  when  she  left 
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his  housie.     But  upon  the  legal  effect  of  the  adverse  pos-    Avaantan^ 

Wife 

T. 

Sweet. 


Wife 

session  of  the  defendant  Sweety  after  he  took  the  wench  y. 


back  again^  there  was  a  difference  of  opinion.  Three  of 
them,  Waties,  Bat  and  Lee,  were  of  opinion,  that  the 
act  of  limitations  was  too  strong  and  imperious  to  be  got 
over  on  the  present  occasion*  Here  was  unquestionably 
flln  adverse  possession,  or  holding  over  against  the  right  of 
Ganey  and  wife ;  and  they  lay  by  all  that  time,  and  slept 
upon  their  rights,  without  pursuing  theii^  legal  remedy  to 
recover  them ;  and  this  is  precisely  the  kind  of  right  which 
the  statute  says  shall  be  for  ever  barred  and  taken  away. 
And  the  policy  of  this  act  was  to  make  men  vi^Iant  in 
pursuing  their  legal  rights,  and  to  prevent  old  dormant 
claims  from  rising  up  after  a  lapse  of  many  years*  If 
there  had  been  any  circumstances  in  this  case,  to  prove 
that  the  defendant  had  acted  as  a  trustee  for  his  daughter^ 
or  had  considered  himself  as  such,  that,  indeed,  might 
have  taken  the  case  out  of  the  statute*  But  so  far  from 
that  being  the  case,  he  took  upon  him  to  make  a  deed  of 
gift  of  the  wench,  after  he  took  her  back,  as  if  she  had 
been  his  own  property,  which  was  duly  recorded  ;  and  this 
was  notice  sufficiently  notorious,  that  he  did  not  mean  to 
hold  in  trust  for  his  daughter,  Mrs.  Ganey*  The  relation- 
ship between  the  parties,  and  the  forbearance  of  Ganey  and 
wife  on  that  account  to  pursue  their  rights  by  action  at 
law,  may,  and  really  does,  make  this  a  hard  case ;  but 
that  does  not  alter  the  rules  of  law,  or  the  positive  regu- 
lations of  the  statute  upon  the  doctrine  of  possession*  They 
were,  therefore,  for  a  new  trial* 

Griwke  and  Brevard,  were  of  a  contrary  opinion  ; 
they  thought  this  an  extreme  hard  case,  and  if  there  was 
any  thing  to  bear  them  out  in  it,  felt  themselves  disposed 
to  give  this  case  a  contrary  construction.  1  he  act  of  the 
defendant  himself,  after  he  had  taken  the  wench  away 
from  his  daughter,  appeared  to  them  sufficiently  strong 
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^^^f  *"*    ^^  jiistify  a  conclusion,  that  he  either   considered    himself 
V.  as  a  trustee  for  his  daughter,  Mrs.   Ganet/y  or  acknow- 

Sly  tf^tf^^- 

ledged  her  right  of  property,  by  paying  wages  for  her; 
for  it  must  be  recollected,  that  it  came  out  in  the  course 
of  the  evidence  reported  by  the  Judge  who  tried  the  cause, 
that  once  upon  an  occasion  when  another  daughter  com- 
plained of  the  partiality  probably  of  the  father,  in  send- 
ing a  shawl  and  some  other  articles  to  this  daughter 
Mrs.  Ganey^  that  he  said  ^^  they  were  not  preientSj  hut 
for  Peg^s  wage9*^^  Here  then  was  a  positive  declaradoa 
or  acknowledgment  of  his  paying  wages  for  the  use  atid 
labour  of  this  wench  on  the  part  of  the  defendant  himself 
notwithstanding  he  had  taken  upon  him  to  make  a  deed 
of  gift  of  her  to  his  son,  which  it  was  highly  presumable 
.  was  only  a  colourable  business. 

From  this  it  is  evident,  that  he  himself  considered  the 
property  of  the  wench  in  his  daughter,  notwithstanding 
he  had  so  detained  her  in  his  possession.  This  they  com- 
pared to  a  tenant  holding  land,  who  pays  rent  to  a  land- 
lord, in  which  case  he  never  can  gain  a  tide  by  possession, 
or  call  the  right  which  he  himself  acknowledges  to  be  in  the 
landlord,  in  question.  So  that  whether  in  this  case  the 
defendant  be  considered  as  a  trustee  for  the  use  of  the 
daughter,  or  as  hiring  the  wench  and  paying  wages  for  her, 
they  thought  the  right  of  property  in  the  plaintiffs,  and  that 
the  verdict  should  stand. 

Rule,  however,  for  a  new  trial  made  absolute. 
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SxMPsoH  and  Morrison  ads*  Robert  Oeddrs.  C^hmhUit 

1804. 

ASSUMPSIT^  tried  in  Laurens  district.    Verdict  for  Where    on6 

plamtiif*     Motion  for  new  trial.  pean,  unci  the 

The  declaration  in  this  case  contained  two  counts ;  defauit,thci%^ 

1st.  For  goods  sold  and  delivered  to  the  copartnership;  pjlj^hlgi^ 

__  J  for  Uie  pUin- 

*"°  tiff  to   ^   «HI 

2d.  Another  on  a  note  of  hand  endorsed  to  Ae  plain-  JJ'^*„pfoi"J|fj 
tiff,  by  the  executor  of  William  Gist,  deceased.  ^»?o»«  «le»>t  «. 

"^  ^  gainst  the  oue 

To  this  action,  one  of  the  defendants,  Mr.  Morrison^  appearing, 

•nd  to  execute 

appeared,  and  pleaded  separately  to  the  nrst  count,  non  his  writ  of  in« 
assumpsit;  the  other  made  default.  To  the  2d  count,  the  die  one  ma- 
copartner  who  appeared,  pleaded  the  same  plea  of  non  for  Oie  whole 
assumpsit^  and  the  odier  made  default,  in  like  manner  as  Abetter  writ- 
above,  ^'^y  ^"*  •^ 

^^^  partner  after 

thedisaolutioa 
of  (he  oopart- 

On  the  trial,  plaintiff 's  counsel  urged,  that  this  separate  J[„"J[j{^  .  ••* 
plea  of  one  copartner  to  a  joint  action,  was  an  evasion  of  a  the  iiwtnessoC 
just  demand  on  the  part  of  the  copartner  who  put  in  those  hindtheother. 

And  endorse- 

separate  pleas  to  a  joint  debt,  which  he  considered  as  tan-  mentofanote 

by  one  ezeeu« 

tamount  to  making  default ;  he  therefore  moved  for  leave  tor,  is  giood ; 

,  ,  .  •  t  t^     1  r  ^^  'f  •l»e  let- 

to  go  on  and  prove  his  case  agamst  them  both,  as  for  a  terstesumen- 

joint  mercantile  transaction,  which  was  granted.     He  then  foi^  the/muat 
produced  a  letter  from  one  of  the  copartners,  Mr.  Simpson^  ^  shew'^hb 
acknowledging  the  receipt  of  an  account  current  from  the  tSt'miroo^^ 
plaintiff,  and  that  the  balance  was  justly  due  to  the  plaintiff, 
as  therein  stated.     To  this  evidence,  Morrison^  the  other 
defendant,   took    an  exception,   alleging    that    this  letter 
did  not  bind  him,  as  it  was  written  since  the  dissolution 
ef  the  copartnership,  by  Simpson  the  other  copartner,  with- 
out his  knowledge  or  approbation.  But  the  presiding  Judge 
(Bay)  overruled  this  objection,  inasmuch  as  this  was  no 
new  contract  or  undertaking,    since  the  partnership  was 
dissolved;  but  the  acknowledgment  of  a  debt  contracted 
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SimpwQ  and  while  the  copartnership  existed,  which  was  banding  on  all 
ad*.         the  copartners.  It  was  therefore  permitted  to  go  to  die  jiuy 
x^PV'^^   as  evidence  against  ihem  both. 

To  support  the  second  count  in  the  declaration,  on  the 
endorsed  note  of  hand  given  by  the  defendants  to  the  de- 
ceased William  Gist^  and  negotiated  by  one  of  his  execu- 
tors after  his  death,  the  plaintiff's  attorney  then  called 
two  witnesses ;  one  to  prove  the  hand-writings  of  the  de- 
fendants to  the  note,  and  the  other  to  prove  the  endorsement 
of  the  note  by  one  of  WilUam  Gist's  executors,  transferring 
the  note  in  question*  Upon  which,  Morrison^s  attorney 
called  for  the  letters  testamentary  on  old  Gisfs  estate,  to 
show  that  the  execCitor  had  a  power  to  transfer  this  note* 
But  this  the  presiding  Judge  overruled,  as  there  was  no 
proft-rt  of  the  letters  testamentary  in  the  count  in  the  de* 
claration  on  the  note,  nor  was  oyer  of  them  denuMnded 
by  the  defendant,  Morrison^  when  he  filed  his  plea. 

The  plaintiff's  attorney  then  proved  the  note  and  ei>* 
dorsement,  and  had  a  general  verdict  on  both  counts  for  the 
whole  demand* 

This  was  amotion  for  a  new  trial,  on  the  several  grounds 
of  the  exceptions  taken  at  the  trial.  When,  after  hearing 
counsel  on  both  sides,  the  court  resolved,  that  the  Okoat  re« 
gular  mode  of  proceeding  in  a  case  like  the  present,  wheit 
one  copartner  appears,  and  the  other  makes  default^  is  for 
the  plaintiff  to  go  on  and  get  judgment  against  the  one  ap- 
Law  9/ Fart'  pearing  for  the  whole  amount,  and  to  execute  his  writ  of 
Tjhk^^.  5ii!  inquiry  for  the  whole  amount  against  the  one  making  d^ 
^'^  ^^'  £^ult,  by  which  means  both  will  be  bound  for  the  whole 
amount,  as  if  they  had  both  appeared,  or  both  made  de« 
fault.  But  as  no  injustice  has  been  done  the  defendant 
Morrison^  who  alone  contested  the  plaintiff's  claim^  and  aa 
he  has  had  every  advantage  of  his  pleaa  that  the  law  could 
aUow  him,  the  court  did  not  think  this  a  good  ground  for 
a  new  trial.  With  respect  to  the  testimony  offered  in  sup- 
port of  the  first  count,  they  had  no  doubt  but  it  was  regu* 
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lar  and  proper*     It  was  not  like  a  new  contract  made  since  SimnKm  mA 
the  dissolution  of  the  partnership,  but  onlv  evidence  of  one         ads. 

Geddes. 

made  and  fully  due  while  the  copartnership  existed,  and    \^^\^^^ 

the  acknowledgment  of  any  one  copartner  on  the  behalf  of 

the  others,  and  who  knows,  and  probably  has  been  most 

conusant  of  the  partnership  concerns,  will  bind  the  others,  i  SrOh.  iM.  i 

as  much  as  the  acceptance  of  a  bill  of  exchange  by  one  on 

behalf  of  the  whQle,  will  bind  the  rest* 

In  regard  to  the  second  count  in  the  declaration,  a  ma- 
jority of  the  judges,  Grimkr,  Waties  and  Lee,  were  of 
opinion,  that  the  letters  testamentary  should  have  been  pro- 
duced, to  show  the  power  of  the  executor  of  William  Gist 
to  transfer  the  note ;  and  that  there  should  be  a  new  trial, 
unless  the  plaintiiF  would  agree  to  release  as  much  of  the 
damages  as  the  note  and  interest  amounted  to,  which  would 
leave  the  note  out  of  the  question. 

Brevard,  contra,  was  of  opinion,  that  the  not  demand- 
ing oyer  of  the  letters  testamentary,  was  a  tacit  admission  i  Cromp.  iss. 
of  them,  and  that  it  was  too  late,  after  verdict,  to  take  ad- 
vantage of  the  party's  own  laches,  in  not  making  such  de-  See  aino  the 
mand,  if  he  was  doubtful  of  the  executor's  authority  to  «»» and  S^ 
negotiate  the  note.  Z^J^^!^ 


Keihfy  pott. 


Bat,  who  had  presided  at  the  trial,  and  who  had  over- 
ruled this  objection,  could  give  no  opinion  on  this  motion* 

There  was,  therefore,  a  rule  for  new  trial  nisi^  &c* 

JV*  8*  The  plaintiff's  attorney  afterwards  released  the  da- 
mages on  the  2d  count,  which  left  th^  verdict  on  die  1st 
•nr  unimpeached* 
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mSk  Abraham  Collins  against  James  Kincaios. 


Lnndi   which 

paMed  by  <!e-      TRESPASS  to  try  title  to  land  in  Tori  district.    Vcr- 

seent  from  mi  "^ 

ancestor  to  an  diet  for  defendant.    Motion  for  new  trial. 

heiratlaw»be-  ,..«....  ••  i-^i        r 

fore  the  |mim-  For  the  plaintiff  in  this  action  it  was  admitted,  that  the 
flication^Uv^  land  in  question  was  originally  granted  to  George  JulieiUi 
foTte?  ^  iti  ^^^  *^^  ^^  ^^^^  intestate  in  the  summer  of  the  }-ear  1781, 
ccVoTthed"  ^^^  ^^^  Jacob  JuRen  was  his  eldest  son  and  heir  at  lav, 
ceaaed  aneea-  who  was  an  infant  at  the  time  of  his  father^s  death. 

tor. 

The  confisea-  The  plaintiff  then  produced  a  deed  of  conveyance  of 
not  extend  to  this  land  from  yacob  Julien^  after  he  came  of  age,  to  one 
drenorfa^ert  Jeremiah  Cwoveti^  and  also  another  conveyance  of  the  pre- 
fbre  tiS*  act  ™'*^*  '''^"^  Croveti  to  himself,  which,  it  Was  alleged,  com- 
IMined,  decia-  pleted  his  tide  to  the  fee  of  the  land. 

nnR    the   of-  * 

feiiee^  and  in-  The  defendant  rested  his  claim  on  the  act  of  assembly, 
f«iniikmeot.  passed  in  1782,  commonly  called  the  confiscation  act,  ia 
which  the  lands  of  George  JuUen^  the  father,  are  confisea^ 
ted  to  the  use  of  the  state,  for  adhering  to  the  enemies  of. 
his  country.  Next,  a  tide  deed  from  the  commissionen 
of  forfeited  estates,  to  one  John  Moffat^  for  the  land  in 
dispute,  and  a  deed  of  conveyance  from  Moffaty  to  the  de- 
fendant, Kincaid* 

The  jury,  under  the  direcdon  of  the  presiding  Judge, 
(Waties,)  found  a  verdict  for  defendant ;  and  the  pie* 
sent  was  a  motion  for  a  new  trial,  as  a  verdict  agaunst 
law* 

In  favour  of  the  motion  it  was  urged,  that,  as  a  desoent 
was  cast  upon  the  heir  at  law,  young  Jacob  JuUen^  befiare 
the  act  passed,  a  law,  however  pepal  against  George  JnUen^ 
could  not  affect  his  title  or  interest.  That  la^  could  only 
affect  George  Julien,  if  he  had  been  living,  or  his  estate, 
if  he  had  died  after  the  act  passed.  But  by  no  possibility 
could  it  affect  the  right  of  an  unoffending  infant,  who  bad 
pome  legally,  by  descent,  into  the  right  of  the  estate,  be* 
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fore  it  was  possible  for  him  to  do  any  act  which  could  CoHkn 
amount  to  a  forfeiture  of  it.  His  name  is  not  mentioned  Kineaid. 
in  the  act ;  to  extend  the  operation  of  it,  therefore,  by  con- 
struction, to  the  innocent  infanty  would  be  subversive  of 
the  fundamental  principles  of  justice,  and  the  laws  and  con- 
stitution of  our  country. 

To  this  it  was  replied,  that  the  19th  clause  of  the  act 
of  confiscation  related  back  to  the  4th  of  July^  1776,  and 
declared,  that  all  the  real  and  personal  estates  which  the 
different  persons  named  in  the  list  attached  to  the  act,  (one 
•of  whom  George  JuUen  was,)  possessed  or  were  entitled  to, 
from  that  day  to  the  12th  May^  1780,  when  Charkftm  feU 
into  the  hands  of  the  enemy,  should  be  confiscated  to  the 
state.  And  that,  as  the  deceased  George  Julien  did,  in  his 
life-time,  between  those  two  periods,  actually  possess  the 
land  in  question,  it  became  forfeited  to  the  stsite ;  and  con- 
sequendy  the  titles  from  the  commissioners  appointed  by 
virtue  of  that,  act  to  a  bona  Jide  purchaser,  ivas  good  and 
valid  to  all  intents  and  purposes  whatsoever.  It  wiu  fur- 
ther urged,  that  although  there  are  no  express  words  in  the 
confiscation  act  to  cut  off  the  descent  from  ancestors  to 
.heirs,  in  the  intermediate  periods  from  1776  to  1782,  yet 
it  was  obviously  intended,  and  ought  to  have  a  construction 
to  that  effect ;  othenvise,  the  confiscation  act  might  be  ren- 
dered, in  a  great  degree,  a  dead  letter,  3S  not  embracing  one 
.half  of  the  objects  contemplated  by  it. 
♦ 

The  Judges  having  taken  time  to  consider  this  case,  a 
majority  of  them,  Grimke,  Bat  and  I^rezevant,  were 
of  opinion,  that  the  land  in  dbpute  could  not  be  affected 
by  the  confiscation  act,  as  it  had  gone  over  to,  and  vested 
•in,  young  Jacob  Julien^  the  infant  son,  before  the  act  pass- 
od.  That  all  acts  of  attainder,  before  trial  and  conviction 
of  offenders,  for  supposed  offences  against  a  state,  working 
a  corruption  of  blood,  and  cutting  oiT  the  inheritance  of 
y^L.  If.  3  Y 


r 
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CoHiM  children,  have  always  been  considered  by  the  wisest  ttid 
Kioeaid.  best  informed  men  of  every  age  and  country,  as  arbitrary 
and  unjust,  and  even  repugnant  to  the  feelings  of  humanity : 
for  which  reasons,  courts  of  justice  ought  to  give  them  a 
very  rigid  construction,  and  circumscribe  them  within  the 
narrowest  possible  bounds  and  limits. 

That  this  19th  clause  of  the  act  parucularly,  was  one  of 
this  description,  and  it  related  back  to  the  year  1776,  a 
period  of  more  than  five  years  previous  to  the  passing  of 
the  act  declaring  the  offence,  and  fixing  the  punishment  for 
the  commission  of  it*  In  this  respect,  it  was  an  ex  post 
facto  law,  little  congenial  with  the  principles  of  the  Ameri^ 
can  revolution  itself,  or  the  spirit  of  our  laws,  and  consti- 
tution of  our  government,  as  it  tended  to  punish  innocent 
and  unoffending  children,  for  the  supposed  offences  of  their 
fathers  against  the  state,  before  the  law  itself  passed,  cre- 
ating the  o£fence,  or  defining  the  punishment  for  it. 

That  in  the  present  case,  George  Julien^  the  father,  died 
in  1781,  a  year  before  the  confiscation  law  passed.  Upon 
the  death  of  the  father,  the  estate,  by  the  rules  of  the 
common  law,  went  over  to  the  son,  and  then  became  vested 
in  him. 

In  the  year  1782,  the  confiscation  law  passed,  which, 
among  other  ^ings,  declared  that  the  offence  of  adhering 
to  the  enemy,  should  work  a  forfeiture  of  the  estates  of 
those  who  did  adhere  to  the  enemy.  George  Julien  was 
not  then  in  existence;  he  could  not  therefore  be  said 
to  be  adhering  to  the  enemy ;  and  when  the  law  passed, 
the  father  had  no  estate  to  confiscate,  for  it  had  pre- 
viously gone  over  by  descent  to  his  infant  son,  whose  name 
Is  not  mentioned  in  (he  act  as  having  committed  any  o& 
fence  against  the  state  ;  it  would  therefore  be  against  every 
principle  of  law,  as  well  as  justice,  to  punish  him  by  for- 
feiture and  confiscation  of  his  estates.  They  were,  for 
these  reasons,  in  favour  of  a  new  trial. 
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Brevard  and  Lee,  contra.  They  thought  the  law  was 
express  and  positive  upon  the  subject,  and  there  was  no* 
thing  to  prevent  the  legislature  from  passing  it  at  the 
time ;'  they  were  not  circumscribed  by  a  constitution,  as  at 
present,  from  making  ex  post  facto  laws.  If  a  law  to  that 
effect  was  to  be  passed  by  the  legislature  at  this  day,  it 
would  be  void  and  nugator)',  because  our  present  constitu- 
tion  forbids  it.  Nothing  of  the  kind  stood  in  their  way  at 
that  day,  when,  perhaps,  the  policy  of  the  times  justified 
it.  But  that  was  not  a  matter  for  judicial  consideration ; 
the  only  point  for  their  consideration  was,  whether  that  law 
was  binding  or  not?  and  upon  this  point  they  had  no 
doubt.  They  were,  therefore,  for  confirming  the  ver- 
dict. 


CoUias 

V. 

Kincaid. 


Rule  for  new  trial  made  absolute. 


THOMAS    MiDDLETON   ods.   GeORGE    PeRRY. 


1804. 


TRESPASS  to  try  title  to  land  in  Lancaster  district,       ^^^  oint-ten- 

N.  B.  This  was  a  second  trial,  there  having  been  non-  «ntor  tenant  in 

suit  entered  into  in  the  first  one.     See  ante.  ■•  entiUed  to 

Verdict  for  plaintiff.     Motion  for  new  trial.  ofumds,  vho 

In  this  case,  the  plaintiff  was  only  entided  to  one  third  ^^  ^boimdi 

part  of  the  land  in  dispute,  as  a  tenant  in  common  with  two  JjJi^^roTO^er 

others.     He,  however,  brought  his  suit  for  the  whole  tract  ^^^     ^*"* 

of  323  acres,  by  metes  and  bounds,  and  had  a  verdict  for     I'^roi  tetti- 

mony   ihould 

the  whole,  although  he  had  only  proved  himself   entitled  be  permitted 

to  one  undivided  third  part.  i^gu\e  "in^n 

The  defendant,  however,  claimed  under  an  elder  grant  S[Jw  the  rc«i 

tiiujitioii  of 
land  to  be  on  one  water-coarse,  vUen  the  grant  calls  for  a  different  one,  and  tliat  the  land 
reaUy  and  truly  lies  upon  the  waters  of  the  Catawba  rivers  instead  uf  the  waters  of  Broad 
rirer. 
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Biiiddietxm  to  one  Uttlejohn^  for  480  acrea^  which,  it  was  contended^ 
Perry.  included  the  land  in  question,  which,  in  the  grant,  was 
^^^^^V'^  said  to  be  on  '*  Cedctr  creek^  waters  of  Broad  river^^  bat 
offerecTto  call  witnesses  to  prove  that  there  must  have  been 
a  mistake  made  by  the  surveyor  who  originally  surveyed 
the  land,  in  saying  the  land  lay  on  Cedar  creeky  ivalers  of 
Broad  river ^  when,  in  fact  and  in  truth,  it  lay  upon  Cedar 
creeks  waters  of  the  Catawba  river.  That  there  were  two 
creeks  of  the  same  name,  called  Cedar  creeky  one  of  which 
emptied  itself  into  Broad  river,  and  the  other  into  the  Ca-« 
tawba  river.  But  the  presiding  Judge  (Grimke)  refused  to 
suffer  witnesses  to  conti^adict  the  face  of  a  grant  under 
the  great  seal,  and  the  plaintiff  had  a  verdict  for  the 
whole* 

This  was  a  motion  for  a  new  trial,  on  two  grounds. 

1st.  That  the  plaintiff  had  got  a  general  verdict  for 
the  whole  tract,  when  he  was  only  entided  to  one  third  part 
of  it. 

2d.  That  defendant  should  have  been  let  into  parol 
proof  to  shew  the  mistake  of  the  surveyor,  and  that 
the  land  in  question  really  lay  on  the  waters  of  the 
Catawba  river,  instead  of  the  waters  of  Brood  riven 

In  support  of  the  motion  on  the  firsts  ground,  it  was 
laid  down  as  a  general  principle,  that  a  man  must  recover 
1  JhoTk  ssa  according  to  the  strength  of  his  title  ;  and  although  he  claim 
1  M»rg,  371.  njQj-e^  ytj^  [ie  can  never  recover  more  than  he  is  en- 
tided  to ;  he  may  recover  less  than  he  claims,  but  that 
recovery  must  be  according  to  the  strength  of  his  right  and 
tide,  and  no  more.  In  the  present  case,  it  was  said,  be 
had  recovered  a  verdict  for  the  whole,  which  was  more 
than  he  had  ^  right  to  \  consequendy,  unjust  and  against 
law. 

2.  On  the  second  ground,  it  was  admitted  as  a  general 
rule,  that  parol  evidence  should  not  be  admitted,  to  con- 
tradict, or  vary  the  face  of  a  grant  or  deed.  But  it  was 
urged,  that  it  was  every  day's  practice,  to  admit  parol 
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proof  to  e^Iain  any  ambiguity  or  mistake  in  it.  White  and  Middietoa 
Egan^sc^scjvoh  1.  p. 247.  (Riley's  edit.)  was  relied  on  as  in  Ptiry. 
point  to  this  purpose ;  also  Heifward^s  Reports^  23.  Besides, 
it  was  alleged,  that  in  a  thick  woody  country,  such  as  this 
was  when  the  survey  was  made,  before  the  geography  of  it 
was  properly  known,  it  was  no  uncommon  thing  for  survey- 
ors to  mistake  the  names  of  water-courses,  and  in  the  mean- 
derings  of  creeks  and  branches,  which  run  in  all  directions 
through  the  country,  to  suppose  that  some  of  them  run  into 
one  river,  which  in  fact  ran  into  the  other.  It  was  therefore 
absolutely  necessary  to  admit  of  parol  testimony  in  many 
cases,  to  correct  these  mistakes  ;  and  unless  this  was  done, 
in  order  to  shew  the  true  position  or  location  of  land,  and 
to  explain  its  real  situation,  it  would  be  cutting  off  claim* 
ants  to  lands  from  one  great  source  of  information,  essen- 
tially necessary  to  the  ends  of  justice. 

The  Judges,  having  considered  this  case  fully,  were  of 
€>pinion,  that  if  it  was  necessar}'  to  go  again  into  the  first 
ground  made  in  this  case,  that  it  should  be  governed  by 
the  principles  laid  down  in  the  case  of  M^Fadden  and  Wife 
v.  Haley^  ante^  and  in  this  case,  upon  a  former  mo- 
tion to  set  aside  a  nonsuit,  at  the  same  term,  antc^  but  as 
this  point  had  been  previously  settled  in  those  and  one  or 
two  other  cases,  they  did  not  think  it  now  necessary  to 
give  any  further  opinion  upon  it. 

Upon  the  second  ground,  however,  they  had  no  doubt 
but  a  new  trial  should  be  granted,  on  the  ground  that 
parol  testimony  should  have  been  admitted,  to  have  ex- 
plained any  mistake  in  the  location  of  the  land  mentioned 
in  the  grant  under  which  the  defendant  claimed  ;  and  that 
such  explanation  was  not  repugnant  to  the  statute  of  frauds, 
as  had  been  contended  for  by  the  plaintiff.  That  our  courts 
of  justice  had  frequently  permitted  witnesses  to  be  sworn, 
in  order  to  rectify  any  mistake  in  the  location  of  land,  or 
even  to  explain  deeds  in  cases  of  ambiguity  or  uncertainty, 
and  the  case  of  White  and  Egai^  quoted  in  the  argument. 
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^^ads  ^^     was  Strong  to  that  purpose*    Where  a  grant  called  for  a  ccr- 

Perry        tain  tract  of  land  on  the  souths  which  was  bounded  on  it  to 

the  north  ;  in  that  case,  witnesses  were  called  to  explain 

the  mistake  in  the  original  grant,  and  to  show  the  true 

fo."!?^-  J^^'r  situation  and  location  of  the  land  in  dispute.     And  the 

1249.  SVurnf,  ^  * 

&  Ea9t,  474.  authorities  in  the  books  are  numerous  on  that  Iiead. 

8  Mk,  98, 99. 
3  Mk.  389. 

Rule  for  new  trial  made  absolute. 


All  the  Judges  present. 


C^umhia,     The  ORDINARY  of  Kershaw  District  against  William 

Bracey  and  J.  Nourdin. 

Inanaetionof      DEBT  On  an  administration  bond.  Verdict  for  plaintiff. 

debt  00  an  ad-   « *     .        ^  •  « 

minUtratioD     Motion  for  a  new  trial. 

entitled  toa  In  this  case,  there  was  a  plea  of  performance  generally. 
Aare**of^the  '^^  ^his  plca  there  was  a  replication  that  the  administrator 
deeeased*8  e^-  y^^^  ^q^  made  a  just  and  true  inventory  of  the  deceased's 
recover  more  estate,  as  by  law  he  was  bound  to  do.  To  this  replicauon 
portion  of  da-  there  was  a  rejoinder,  that  he  had  never  been  called  upon, 
nr£oadaotm  Or  required  to  render  in  an  account,  till  a  day  therein  men* 
Srtin  no^  «I  tioned,  (8th  March,  1800,)  and  that  he  had  then  rendered  in 
*"™**|* *'."®  a  just  and  true  inventory ;  and  plaintiff  surrejoined,  and 
Tcntory.  defendant  demurred  to  it,  which  demurrer  was  overruled ; 

The    par^  . 

who  IB  entitled  whereupon  the  cause  went  to  the  jury,  who  gave  the  plain- 
is  not  a  com-  tiff  (who  was  entitled  to  one-sixth  of  the  deceased's  estate) 
topn^e  tbMe  ^^^   ^^^  distributive  share,  and  the  whole  amount  of  the 
damages.        value  of  that  part  of  the  estate  which  had  not  been  inclu- 
ded in  the  inventory,  by  way  of  damages ;  and  to  prove 
the  value  of  such  part  of  the  estate  as  was  not  included  in 
the  inventory,,  the  real  plaintiff,  who  was  a  minor  under 
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the  age  of  21  years,  and  lus  guardian,  were  permitted  to  Ordinary  of 

,  .  Kershaw 

be  sworn  as  witnesses.  ▼. 

This,  therefore,  ¥ras  a  motion  for  a  new  trial,  on  two     ^oS^\^ 
grounds.     1st..  Because  the  jury  had  given  more  than  the 
plaintiff  was  entided  to,  on  any  principle  of  law  and  justice ; 
and,  2dly.  That  that  verdict  was  obtained  on  improper  tes- 
timony. 

• 

The  Judges,  on  both  grounds,  had  no  hesitation  in 
ordering  a  new  trial,  as  the  plaintiff  for  whose  account  the 
suit  had  been  commenced  in  the  name  of  the  Ordinary^  on 
the  administration  bond,  could  not,  by  any  possibility,  be 
entided  to  more  than  his  one-sixth  part  of  the  amount  of  the 
deceased's  estate,  which  had  not  been  included  in  the  invento* 
ry,  in  addition  to  his  distribuuve  share  of  the  estate ;  and  that 
the  par^  entided  to  such  share,  should  not  have  been 
sworn  to  give  evidence  himself  of  the  amount  or  value 
thereof. 

Rule  for  new  trial  made  absolute. 
All  the  Judges  present. 


Andrew  Picxins  &  Co.  against  Stephen  Garnett.       Coiumdia, 

^  1804. 

CASE  on  a  demurrer,   from  Echefield  district,  which  Where     the 

',  <5  -^  '  names  of  the 

was  sustained  by  the  circuit  court.     Motion  to  reverse  this  wrvivin^  co» 

-     ,  .  partnert  onbf, 

decision.  arementioned 

This  was  an  action  of  assumpsit  for  goods  sold  and  de-  botthenamet 
livercd,  and  the  writ  was  for  defendant  to  answer  unto  ^^t^orth 

in  the  declara- 
tJofiy     it     it 

good,  as  the  deeUffalion  is  «i  enlargement  of  Ihe  original  writ    It  is  sufiieient  for  Che  eoart 

to  give  judgment  on>  which  is  aU  that  the  law  requires. 


I 

V. 
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Pickent&Co.  Andrew  IHcUna  <md  John  Owen,  mmfimg  .copartqor$  .rf 
GacnetL  Andrew  Picims  €sP  Co*  But  in  the  declaration  it  was  stated, 
that  defendant  was  attached  to  answer  UQto  Andrew  Picking 
find  John  Oweuj  who  had  survived  yahn.  Lewis  Gervais  and 
John'Rutledge^  called  and  known  by. the  name  of  Andrew 
Pkkina  &?  Co*   .       . 

To  this  declaration  there  was  a  plea  in  abatement,  on  ac* 
count  of  a  variance  between  the  writ  und  the  dcclarafton, 
and  for  want  of  ^  proper  names  of  persons  in  the  oi>* 
ginal  writ*  To  this  plea  tberp  was  a  demurrer,  which  was 
overruled  by  the  presiding  Judge,  (Bat,)  and  the  plea  in 
abatement  sustained.  • 

This  was  a  motion  to  set  aside  the  decision  of  the  cii^ 
euit  court  at  EdgtfieUL  on  the  demurrer,  and  to  overrule 
the  plensi.in  abatement,  and  to  permit  the  plainufis  to  go  on 
and  get.tbeir  judgment  on  their  writ  and  declaration* 

The  court,  after  hearing  arguments  for  and  against  the 
motion,  thought,  proper  to  set  asi^e  the  judgment  of  the 
circuit  court  on  the  demurrer,  and  to  overrule  the  plea  in 
abatement,  as  not  sufficient  in  law  to  destroy  the  plaintiffs* 
right,  of  action,  in  the  manner  and  form  as  set  forth  in  the 
pleadings* 

Inasmuch  as  the  names  of  the  two  copartners  in  esse^ 
are  named  in  the  writ  as  the  survivors  of  the  copartners  of 
the  late  copartnership,  and  the  whole  of  their  names  are 
mentioned  and  set  forth  in  the  declaration,  which  is  an  en- 
largement of  the  writ,  with  sufficient  certainty ;  so  that  it 
might  be  pleaded  in  bar  to  any  other  suit,  that  ever  might 
be  commenced  for  the  same  cause  of  action  against  the  de- 
fendant. The  addition  of  Andrew  Pickins  &f  Co.  in  the 
writy  shews  very  clearly,  that  the  suit  was  not  commenced 
for  the  use  and  behoof  of  Andrew  Pickins  and  John  Owen 
onhjy  but  for  the  use  and  behoof  of  Andrew  Pickins  and 
John  Owen^  and  others  who  had  been  connected  with  diem 
In  trade  and  commerce  ;  and  the  declaration  explains  fiijly 
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and  ckariy  ^Ato  those  others  ivete,  who  orig^aaQy  fonned  VfekemkCA 
the  coparmership.    So  that  in  fact  there  is  no  variance  be-     Oarnett. 
tween  the  writ  and  declaralioii,  the  latter  only  more  fully 
and  at  large  ezpbdns  who  the  parties  were  to  die  contract 
originally,  and  who  have  survived  to  maintain  the  suit. 

It  is  laid  down  by  die  best  expositors  of  the  law,  that 
the  declaration  is  an  esfdanation  of  the.  plaintiffs'  writ,  and 
ahewsmore  fully  the  foundation  of  the  swt;  and  all  that  the 
law  requires  is,  that  it  contatp  sufficient  certainty  for  the 
court  to  give  judgment  on.  Co*  JUtt.  17*  a.  dOS»  Plcrwd*  94. 
4  Bac^  Abn  8. 

In  2  Stra,  1232.  a  bill  of  Middlesex  was  to  answer  to 
^'  the  Weavers'  Company  y^  and  the  declaration  was  in  the 
name  of  the  company  qui  /am,  for  themselves  as  the  poor 
of  the  parish ;  and  this  was  held  good.  On  the  authority 
of  thb  case  in  Strange^  the  same  point  was  determined  in 
the  case  of  Lloyd  v.  WilHamSy  2  BL  Sep.  722.  the  capiat 
did  not  express  that  the  party  sued  qui  tamj  though  the 
'declaration  did.  And  this  was  likewise  held  good*  1 
W?/?.  392. 

Judgment  on  demurrer  in  the  circuit  court  set  aside. 

All  the  judges  present. 

Bawie^  for  plaintiffs. 

Goodunfliy  for  defendant. 


Vol.  II.  3  Vj 
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^1804,^'    jQitN  TsAst>ALE,  jmit  iuA»  GfiOAGE  Rba9o&ke,  Trustee 

for  Mrs.  OvRT. 


A  ToTantft.      TROVER  ioT  tondrjT  negroes^  tried  in  Skn^Ur  4ia<rict» 

IT  Mttteincnt 

ntde  for  the  Vercjict  for  plaintiC    MotuMl  for  new  triitU 

wifdAernar.      Thi*  wat  a  case  tried  befere  Mr<  Juslfee  Guimkb^  under 

be     deemed  whoM  directuNi  jdie  joTj  gftve  a  Terdkt  for' the  pldatUT* 

^^hh^^  The  case,  ao  j^speared  fiom  the  report  ot  the  presidi% 

S57 ttf* de!  J"^P»  '"^  euhstandally  as  foHows : 

£w  oPtTdT      ^^"  ifi/J*  Cjf!r^»  bthaig  about  to  toeny  Miss  Reaborne^ 

fraii4  credit  the  daughter  of  George  Reabome,  on  the  2d  JWary,  1799, 

Tel  if  tiiere  made  a  deed  of  trust  of  sundry  uegroes  therein  named,  to 

to  tBpreh!?nd  Ae  sitdr  Georgt  Reab^mti  for  the  ^^  of  his  daughter,  his 

wBi  gntBir'«  iatentsd  wife  and  her  children,  i]&  case  of  death  or  acci- 

S^  ^<Me  ^^ »  which  deed,  waa  didy  recorded  the  4th  May^  two 

cTm!  ***""  **y'  ^^^  ^  ^^^•^     ''^  marriage  soon  after  toot  cflect, 

and  the  parti^ft  Kved  together  for  some  time  after  in  mutual 

love  and  affection*    Unfortunately,   however,   in  process 

of  time,  they  quarrelled  and  separated ;  when  Opry^  the 

husband,  took  Upob  Uttr  to  sell  the  negroes  in  (question, 

which  he  had  settled  on  his   wife   before  marriage,   to 

John  Tea^dale  the  elder,  father  of  the  ipresent "  defendant^ 

for  600  dollars. 

The  bill  of  sale  was  dated  14th  Miy^  1000-;  part  of  the 
consideration  money,  396  dollars,  were  paid  down,  and  the 
rest,  as  was  alleged,  was  to  be  paid  wften  it  suited  TVai- 
dal^s  convenience. 

After  this  sale,  Tcasdale  took  the  negroes  into  posaesiaoDi 
and  kept  them  till  November^  1802,  when  they  ifrere  seized 
by  virtue  of  an  executiony  by  the  sheriff  of  SumpUr  dis- 
trict, and  sold  at  sheriff's  sale,  as  the  proper^  of  oU 
Teasdak.  At  which  sale  the  son,  John  Teasdak  the 
younger,  became  the  purchaser^  at  and  for  the  sum  of 
416  dollars.    After  this  sale^  the  younger  Teasdak  9oli 
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to  the  plaintiff  jReai^rney  one  of  those  negroes,  a  boy,  na-      Teftsdaift 

^  ads. 

med  Bab ;  but  he  very  soon  afterwards  returned  him  back,     Reaborne. 

sdleging  that  he  did  not  know  of  the  deed  of  trust  for  the 

use  of  his  daughter,  Mrs.  Opry;  (not  being  present  at  the 

time  of  the  execution  of  it,  or  when  it  was  delivered  into  the 

office  to  be  recorded  ;)  but  upon  being  informed  there  was 

such  a  deed,  and  finding  it  duly  recorded,  he  thought  it 

his  du^  to  recover  the  negroes  back  for  the  use  of  his 

daughter*  Upon  which  he  made  a  regular  demand  of  them,- 

but  defendant  refusing  to  deliver  them,  he  cominienced  this 

action,  and  had  a  verdict,  under  the  direction  of  the  Judge^ 

in  his  favour* 

This,  therefore,  was  a  motion  for  a  new  trial,  on  the 
ground  that  this  deed  for  the  use  of  the  wife,  was  frauduv 
lent  against  purchasers  for  bona  fide  considieration,  and  aba 
against  creditors. 

Falconer^  in  support  of  this  motion,  contended,  that  this 
deed  of  trust  was  fraudulent  against  purchasers,  as  well  as 
against  creditors ;  and  the  more  so,  as  both  Mrs.  Opry  and 
her  father  were  present  at  the  sheriff's  sale,  and  saw  the 
negroes  sold  to  young  Teasdale^  without  interposing  their 
claim,  or  forbidding  the  sale  ;  which,  it  was  urged,  wa^  i| 
waiver  of  her  right,  and  an  acquiescence  in  the  sale  to  yohn 
Tcasciak,  the  father  of  the  defendant,  as  well  as  in  th« 
right  and  claim  of  the  plaintiff  in  the  action,  at  whose  suit 
the  negroes  were  seized  and  sole}* 

It  was  further  contended,  and  not  denied,  that  Mrs. 
Opry  herself  had  said  that  the  deed  of  trust  was  a  sham, 
and  that  if  Teasdale  the  defendant  would  give  her  a  trifle, 
she  would  give  up  the  deed ;  and  that  she  actually  did  re* 
ceive  part  of  the  payments  from  old  Teasdale^  after  the 
bill  of  sale  was  made* 

It  was  further  stated  by  the  counsel  in  favour  of  this  mor 
tton,  that  Opry  himself  was  in  debt  at  the  time  he  made  the 
deed  of  settlentent,  and  therefore  that  it  was  void  as  against 
creditors,  as  well  as  against  bona  fide  purchasers*     It  was 
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Teaidiie     dierefore  argued,  that  the  cooit  ooj^t  to  gruit  a  nmr  trid^ 
Reaborne.     that  all  these  matters  might  be  more  fully  investigaised. 

In  further  support  of  thb  motion,  defendant's  coonad 
relied  on  the  following  authorities.  Roberta  on  FrauAtknt 
Sales^  66.  395.  403.  Also,  Esp.  K  P.  205.  3  Bac.  318. 
Cowp.  278. 

Bhn£ng  and  Richardson^  in  reply,  argued,  that  volun- 
tary conveyances  were  not  void  because  ^ey  are  voluntary  ; 
but  to  make  them  so,  they  must  be  made  with  intent  to 
deceive  ^cna^if/i? purchasers,  or  to  cheat  creditors;  that 
no  such  intention  had  been  proved  or  made  to  appear  in  the 
present  case.  Mr.  Opry  not  only  had  it  in  his  power  to 
make  a  comfortable  provision  for  his  intended  wife,  but 
actually  did  make  one ;  and  it  was  praiseworthy  and  ho- 
nourable in  him  to  do  so.  And  the  present  was  one  of  the 
many  instances  which  shews  the  wisdom  and  prbpriety  of 
such  a  measure.  When  this  deed  of  trust  was  made,  Opnf 
was  free  from  embarrassments ;  but,  like  a  prudent  man, 
foresaw  that  it  might  not  always  be  the  case,  and  therefore 
made  the  best  provision  in  his  power  for  the  support  of  his 
wife  and  family,  while  there  was  nothing  to  impeach  or  call 
It  in  question. 

Unfortunately^  however,  not  long  after  the  marriage 
an  unhappy  difference  took  place  between  them,  and  in  a 
fit  of  disgust  and  resentment,  he  made  a  kind  of  Uu^gain 
with  old  Tcasdak^  and  gave  him  a  bill  of  sale  for  die  vety 
negroes  he  had  aetded  on  his  wife ;  and  from  die  very  iuk 
ture  of  the  transacuon,  it  had  die  appearance  of  iniqnity 
stamped  upon  the  very  face  of  it,  and  as  if  it  had  been  done 
with  a  view  to  counteract  his  former  benevolent  intentions 
towards  the  womap  be  had  loved ;  but  the  leading  facts  m 
this  case  were  too  strong  to  be  gotten  over  by  vague  surmises 
and  conjectures.  In  the  first  place,  there  was  no  proof 
that  there  was  any  dishonest  intention  in  the  parties*  when 
the  trust  dcfed  was  executed ;  it  was  fair  and  honouraUe 
in  its  commencement,  and  made  for  the  most  valuable  con- 
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aidetatioQ  known  in  la^r^  tbat  of  marriage.    Besides^  it  is      Teasdnie 
a  well  ealiablished  maium  that  fraud  is  never  to  be  presumed ;     Heaborne. 
it  must  be  actually  proved.     Mrs*  HolnuxrCs  case  is  strong  voi.  i.  p.  17s. 
in  point :  there  a  deed  was  made,  in  order  to  reconcile  man  (^»^'«e«]k.) 

^      ^  '  See  also  rax 

and  wife  after  a  separation,  and  it  was  held  good   even  oat/  J^evSngt- 
against  creditors,  as  the  husband  had  more  than  sufficient  wite,  p.  521). 
to  pay  all  his  debts  at  the  time  of  making  the  deed,  ex- 
clusive of  the  property  then  setded  on  his  wife.     And  the 
proviso  in  the  act  made  to  prevent  fraudulent  conveyances, 
expressly  excepts  out  of  the  provisions  of  the  act  itself, 
all  deeds  made  upon  or  for  good  consideration,  and  bofia 
fide^  any  thing  in  the  said  act  to    the  contrary  notwith-  p^^i  2;^^^^ 
standing.     This  deed  therefore,  they  contended,  was  un-  ^^• 
questionably  out  of  the  statute  against  fraudulent  convey* 
^nqes. 

They  further  urged,  that  whatever  might  be  said  in  fa- 
vour of  purchasers  for  good  and  valuable  consideration  in 
other  a(ses,  very  litde  could  be  urged  in  favour  of  this 
9ale ;  because  it  appears,  from  the  perusal  of  the  bill  of  sale 
from  Opry  to  old  Teasdaky  that  six  valuable  negroes,  worth  ' 
at  least  1,600  or  1,700  dollars,  were  sold  for  the  small  sum 
of  600  dollars,  and  only  396  dollars  of  that  sum  paid 
down ;  the  rest  to  be  paid  as  it  suited  the  conveuience  of 
old  Teasdaie.  This,  they  contended,  at  the  first  blush, 
carried  suspicion  of  fraud  on  the  very  front  of  the  trans- 
action^  and  spoke  a  language  too  plain  to  be  misunderstood, 
that  there  must  have  been  some  secret  understanding  be- 
tween Opry  and  Teaadale.  The  time  too  when  it  was 
made  was  worthy  of  notice^  as  it  was  after  Opry  and  his 
.wife  had  quarrelled,  and  when  ht  was  publishing  her  all 
over  tb^  district,  for  incontinence,  and  unfaidifulness  to- 
wards him*' 

That  the  sheriff's  sale  was  another  feature  in  this  case, 
which  made  it. still  more  suspicious.  The  execution  was 
not  i^inst  Opry^  but  old  Teasdale;  and  his  son  was  the 
purchaser,  of  the  negroes,  at  416  dollars.  The  inadequacy 
of  price,  aod^'^  eriavionship  between  the  defendant  and 
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Teudiie     tfae  purchaser,  father  and  sqpi,  has  very  much  diet  appear- 

Reaborne.     ance  of  contrivance,  to  defeat,  if  possible,  the  opemtioD 
of  the  trust  deed  in  favour  of  Mrs.  Opry. 

But  admitting  the  demand  for  which  these  negroes  were 
sold  was  a  just  one,  and  that  Reabome  the  tnfttae^  and 
Mrs.  Opry  her&elf,  were  present  at  the  sale,  and  did  not 
forbid  the  sheriff  from  proceeding,  nothing  injurious  tolner 
just  right  ought  to  be  inferred  from  this  circumstance,  be*. 
cause  it  does  not  appear  that  Reabome^  the  trustee,  kneir 
of  the  trust  deed  at  that  time ;  on  the  contrary,  it  is  veiy 
evident  he  did  not,  from  his  purchasing  one  of  the  negroes 
sold,  a  boy,  from  young  Teasdale^  afterwards ;  and  his  return- 
ing him  again  as  soon  as  he  discovered  that  such  a  deed  had 
been  made  and  recorded.  And  as  to  the  loose  random  de« 
clarations  of  a  woman  in  distress,  not  conusant  of  her 
legal  rights,  they  were  too  light  and  trivial  to  be  regarded* 
At  any  rate,  she  could  do  no  act  to  defeat  the  trust  deed, 
without  the  assent  of  her  trustee,  and  the  consent  of  Oprtf 
himself,  who  made  it. 

That  as  to  Opn/^s  being  in  debt  at  the  time  the  deed  was 
made,  no  demand  or  debt  had  been  made  to  appear  agsunst 
him  existing  at  that  time,  but  3/.  sterling ;  and  from  his  tax 
return,  he  had  two  negroes  reserved  to  himself,  and  at  his 
own  absolute  disposal,  besides  the  negroes  included  in  the 
deed  of  trust  made  in  favour  of <Mrs.  Opry;  consequently, 
that  pretext  failed  the  defendant* 

The  Judges  were  all  dear  on  one  points  diat  wherever  a 
volunury  conveyance  is  made  for  the  use  of  a  man's  wife, 
or  intended  wife  and  family,  it  was  not  void,  because  it 
was  voluntary.  In  order  to  make  it  so,  it  must  be  made 
with  a  view  to  defeat  bona  Jide  purchasers,  or  to  defiraud 
creditors.  Mrs.  HolmarCs  case  was  full  to  this'point; ;  also^ 
Cowp.  708.  As  to  creditors,  they  appear  to  be  out  of  the 
question  in  the  present  case,  as  Opry  only  owed  3^  fitcxlipg 
when  the  settlement  was  made,  and  had  two  negroes  be- 
sides  those  named  in  the  instrument. 
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The  only  point  in  this  case  vfhichc^zStciz  bond  JiJe 
purchaser,  if  defendant  can  be  called  one,  is,  that  Reabome 
the  trustee,  and  Mrs.  Opry  were  both  present  at  the  sh^ 
riff's  sale,  and  did  not  forbid  it;  and  her  saying  the  deed 
of  trust  was  a  sham  deed,  and  her  receiving  money  from 
Teasdale^  in  part  satisfaction  of  her  claim.  ~  These  circum* 
stances,  they  thought,  created  some  suspicions  on  the  sub- 
ject, and  were  sufficient  to  justify  the  court  in  sending  the 
case  back  to  a  jury,  to  have  these  matters  more  fully  inves* 
tigated. 

Bat  and  Trezevant,  contra,  thought  there  were  no 
legal  grounds  to  impeach  this  verdict* 

Rule  for  new  trial  made  absolute* 

N.  B.  1^  case  was  tried  a  second  time,  when  the  jury 
found  again  in  favour  of  the  plaintiff* 
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Ttt8td«l6 

ads. 
Rmborne./ 


.«>' 


Richard  Bolan  against  WtLtiAMson  and  Chapman*      c^ivmHa^ 
SPECIAL  action  oa  the  case,  tried  m  Richland  district*  ^  pottmister 

is    liable   for 

Verdict  for  plaintiff.     Motion  for  new  trial.  money    eoo- 

Thts  was  a  specisd  action  on  die  case  against  defendants,  ter  lodged  in 
for  450  dollars,  lost  out  of  a  letter  lodged  in  the  post-of-  wwrhl^^^iS 
fitc  iii  the  town  df  Columbia,  addressed  to  a  mercantile  ^^JT^^^ 
house  in  Charleston*  Mr.  Williamson  was  postmaster  in  ^'^«"  *^«  ^^ 
Cokanbia,  and  Chapman  y^zB  his  deputy*  The  plaintiff  pro-  ^ot  if  raeh 
ved  on  the  trial,  the  lodging  of  the  letter  in  the  post-office  livered  to  hit 
on  the  inomittg  of  Ac  post  day,  by  a  witness  who  counted  shaU  b^'  lUUe 

for    hit   own 
^  .        .    .    ,      _,  ^  neclectt,  and 

not  thopnnoipal.     The  payment  «f  a  premium  b  not  necessary  to  make  either  of  them 
liable ;  the  geueral  nndertakiDg^  to  deliver  safely  is  a  tulBcient  cau^c  of  action. 
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'  ^<«& '      the  bank  bills,  and  saw  the  letter  folded  up  and  'sealed.    It 
WWi«mw»  h  was  further  proved,  that  the  letter  covering  these  bills  with 
i^^^^^r   the  post  marks  on  it,  duly  arrived  by  the  mail  in  Quirkston^ 
but  the  bank  bills  had  been  taken  out 

Upon  this  testimony  the  jury  gave  a  general  verdict  tor 
the  amount  of  the  money  lost,  against  the  postmaster  and 
his  deputy,  joindy*  It  however  came  out  from  the  wit«- 
nesses  who  were  present  when  the  letter  was  lodged  in  the 
post-office,  that  Williamson^  the  principal,  was  absent,  and 
that  Chapman  received  the  letter* 

In  support  of  this  motion,  it  was  argued,  on  the  part  of 
the  defendants,  that  the  postmaster  was  not  liaUe  as  the 
principal  in  the  office,  because  a  post-office  is  not  an  office 
f  SM.  17.  of  imurancey  but  an  oj^e  of  intelligence;  they  do  not 
know  the  contents  of  letters  and  packages  put  into  the  post* 
office,  nor  are  they  paid  like  common  carriers,  a  premium 
equal  to  the  risk.  The  duty  of  a  postmaster  is  to  con- 
vey intelligence  and  news  from  one  part  of  the  countiy  to 
another,  with  all  convenient  despatch,  and  that  too  through 
a  great  variety  of  hands  and  offices,  all  of  whom  are  equaDy 
concerned  in  like  manner  in  forwarding  this  intelligeno^ 
public  and  private,  over  which  he  has  no  controL  It  was  ad- 
mitted, that  if  any  person  having  the  inunediate  care  of  such 
an  office,  is  guilty  of  omission  or  neglect  in  the  office,  or  if 
due  care  is  not  taken  of  a  letter  or  packet,  such  person  is 
.  liable,  on  the  ground  that  every  man  who  undertakes  a 
public  trust,  ought  to  execute  it  faithfully ;  and  if  it  ap- 
pears that  he  does  not  exercise  due  care  and  diligence,  dien 
,  he  is  liable.  But  it  did  not  appear  in  the  present  case, 
.  whether  this  accident  happened  while  this  letter  lay  in  the 
post-office  at  Columbia  or  on  the  road,  or  in  any  other  post- 
office  or  place  after  the  mail  was  closed  at  Columbia.  The 
letter  itself  went  safe  and  in  due  time,  according  to  the  re- 
gulations of  the  post-office,  though  it  unfortunately  happen- 
ed the  money  or  contents  had  been  purloined  somewhere, 
but  where   was  the  question.    If  while  the  letter  lay  io 
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the  office  at  Columbia^  th^h  it  waft  admitted  Chapman  was       ^^^^^ 
liable ;  but  as  there  wai  do  proof  of  that  fkct.  it  was  said  he  Wiiihinnnn  k 

....  *^  Chapman. 

i^ad  ttot  Ii^Ie* 

Against  this  motion  it  ibcs  sttonj^y  ui^d,  that  the  of* 
flce  of  postmaster  was  an  o^e  of  high  trust  and  con* 
fidettce,  as  a  great  portioii  of  the  commerce  of  the  world 
was  tarried  on  dirough  the  medium  of  post-offices ;  and 
if  they  were  to  be  exempted  from  responsibility,  inm»mer»- 
ble  frauds  might  be  committed* 

They  have  the  appomtment  6f  all  their  own  dtputieft 
and  inferior  officers,  and  should  appoint  none  but  sach  as 
were  truat-^ worthy  i  and  if  they  turn  but  otherwise^  they 
are  answerable  for  it*  Every  principal  was  liable  for  the- 
misconduct  of  his  deputy,  in  every  public  departmenti 

In  answer  to  the  argument,  ^*  that  a  post*office  is  only 
an  office  of  intelligence^  and  not  of  insurance,  and  that  n6 
premium  was  paid,^^  it  was  said,  that  the  payment  of  sr 
premium  is  not  necessary  to  create  a  responsibtiity,  for  that 
every  man  who  undertakes  to  carry  goods  or  money,  waa 
liable  to  an  action,  be  he  common  carrier  or  noti  and 
whether  a  premium  is  paid  or  not.  And  the  reason  why 
the  law  makes  him  liable  is,  that  a  particular  trust  was 
reposed  in  him,  to  which  he  has  concurred  by  his  as- 
sumption, or  taking  upon  him  to  execute  it;  and  if  any 
Injury  arises  by  his  neglect,  he  is  liable  in  damages*  And 
for  this  purpose,  the  case  of  Cogg9  and  Barnard  was  re^  *  ^*  ^wn 
lied  pn  as  strong  in  point  \  where  it  was  held  by  all  the  447! 
Judges,  who  delivered  their  opinions  separatim^  that  if  a 
tnan  acts  by  commission  gratis^  and  in  the  execution  of  it 
behaves  himself  negligently,  he  is  answerable ;  as  he  puts 
ft  fraud  upon  the  plaintiff  by  being  negligent,  and  that  it 
Was  a  breach  of  trust  undertaken  voluntarily,  which  is  a 
good  ground  of  action. 

The  Judges,  after  considering  this  cas^,  felt  and  ac« 
knowledged  it  was  an  important  one  to  the  community* 
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B^n  That  a  post-olEce  was  an  office  of  great  trust  and  confidence, 
Wintamson  b  in  which  the  commercial  interests  of  the  union  were  deeply 
concerned ;  and  unless  great  punctuality  was  ob8er\'trd,  the 
inconveniences  and  injuries  to  the  public  would  be  be}'ond 
all  calculation.  But  important  as  the  case  was,  this  and 
every  other  of  the  like  kind  must  be  governed  by  its  own 
circumstances.  Wherever  a  postmaster  is  guilty  himself 
of  any  negligence  or  misbehaviour,  he  ought  to  be  made 
liable  in  damages  ;  but  it  would  be  hard  and  unreasonable 
to  make  him  responsible  further  than  for  his  own  miscon- 
duct, especially  where  such  a  number  of  persons  are  neces- 
sarily concerned  in  the  post>office  department. . 

In  the  present  case,  it  appears  from  the  evidence  oiTered, 
that  Williamson  was  from  home  when  the  letter  in  ques- 
tion was  lodged  in  the  post-office ;  that  he  knew  nothing 
about  it.  It  would  not,  therefore,  be  very  consistent  with 
jusuce  to  make  him  liable  for  a  thing  he  knew  nothing 
about,  or  had  no  knowledge  of.  The  letter  enclosing  the 
money  was  delivered  to  Chapman^  the  deputy  in  the  office, 
who  took  charge  of  it ;  and  it  has  not  appeared  that  the 
money  was  taken  out  of  the  letter  after  it  left  the  post- 
office  at  Cohimbia^  or  that  the  mail  was  robbed,  or  that  any 
accident  happened  on  the  road  to  Charleston. 

The  presumption  is,  therefore^  that  the  money  must 
have  been  taken  out  of  the  letter  by  some  one  who  had  ac* 
cess  to  the  office  before  the  mail  was  closed,  as  the  money 
was  not  in  the  letter  when  delivered  out  of  the  post-office 
in  Charleston  ;  and  sdthough  there  is  bo  imputation  against 
ChapmatCs  honesty,  yet  by  his  negligence  it  might  have 
been  lost  or  taken  out  by  some  dishonest  person  who.  got 
admission  by  some  means  into  the  post-office.  Deputy- 
postmasters  are  subsisting  substantial  officers,  and .  are 
liable  jbr  all  their  nonfejasancesy  and  misfeasances^  and  an 
action  may  be  maintained  against  them  for  all  omissions  and 
deglects  in  office.  And  the  case  cited  from  Salk.  17.  is  strong 
in  point  I  ^yhe^e  it  is  expressly  laid  down,  that  a  deputy  is 
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liable;  so  also  in  3  WiU.  447.  And  it  is  not  necesisaiy  that  B^'^i^ 
a  premium  should  be  paid  to  make  him  liable ;  for  whether  'Wiliiamfloii  tc 
it  be  paid  or  not,  the  law  will  charge  him,  upon  his  general 
undertaking  to  cany  it  safely,  as-  was  determined  in  2  Ld* 
Raym.  909*  after  solemn  argument,  by  all  the  Judges ; 
likewise,  3  IVilL  446.  They  were,  therefore,  all  of  opinion, 
there  was  no  evidence  in  this<  case  to  charge  Williamson^ 
the  principal  in  office,  but  there  was  nothing  to  prevent  the 
plaintiiF  from  going  on  against  Chapman^  the  deputy,  if  he 
thought  proper. 

Kale  for  new* trial  made  absolute. 

AH  the  Judges  present. 


Duncan  M'Farlane  against  William  Henet  Columbia, 

Harringtok.  **^ 


SPECIAL  action  on  the  case,  commenced  in  C/i^^^^r*  Where papcn 

Jleld  district,  for  causing  plaintiflF  to  be  imprisoned  an^  Cereeonhuind 

tried  for  murder,  without  probable  cause  of  prosecution,  in  ff^^SiJ^^^Jn 

North  Carolina.  ^JT't  ^'^^' 

na,  are  trans- 

To  this  declaration  there  was  a  plea  in 'bar,  setting  forth  "n»ttedw»7/j«M< 

*^  °  Mtf  teal  of  the 

that  there  was  a  suit  depending  in  North  Carolina^  by  the  court  in -which 

plaintiff  against  defendant,  for  the  same  cause  of  action,  dini^,  or  a  rer- 

which  was  still  undetermined;  and  in  support  of  this  plea,  ^ch^^  court 

sundry  papers  and  certificates,  purporting  to  be  the  record  f^ey  '*ciinnot 

of  the  proceedings  of  one  of  the  supreme  courts  of  reqord  i»e  «;««c*«ved  op 

in  that  state  in  the  said  cause,  were  produce^^od  offered  ^^'^  eouru  of 

t  mi  t  t'  -m.w       -w^  ,     'S?oii/A  Carols' 

to  the  court.     To  these  papers  and  proceedmgs,  Mr*  Fal-  ?ia. 

coner^  as  counsel  for  the  plabtiff,  took  several  exceptions,  of«  jSge  olfa 

and  contended  that  they  should  not  be  read,  as,  among  SppJjJ^pf  ^^ 

*  not     on    the 

proccediDgs  themselresy  is  irregular. 
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M'FarliM  otfaer  things,  they  were  not  oetti^cd  m  th«  mmofSf  ^ 
HariiDgtofi.  recl;ed  by  the  sict  of  congress,  in  that  c^^  made  a^4 
^^'"'^'^^    provided* 

Wh^n  the  preaadiog  Judge,  (Gftixfu^  having  great 
doubt9  upon  the  siibject^  directed  that  they  abould  all  b^ 
brought  up  to  this  courts  for  the  opoion  of  aH  the  Joilge^ 
on  the  point  of  their  regularity  and  fidnufsibiU^  in  tbf 
courts  in  this  state*  Wh|ch  being  inspected  and  ex9ii9ine<)» 
it  appeared  that  they  were  not  certifi^  tmdsr  ihf  9eal  ^fthn 
court  where  the  suit  was  depemding^  twr  vmxs  it  oertifie4 
that  such  court  was  withtmt  a  se^h  and  furtboTf  that  the 
certificate  of  the  Judge  xvas  not  ofi  the  procem^ngs  f^em^ 
selves^  giving  them  authenticity,  but  on  a  sefaraiefiece  oj 
paper ^  which  forii^ed  no  part  of  such  pi^ocfsifit^. 

,,j^'  "^^^  ^^^  defects  and  irreguboides,  di0  Judges  were 

y'y/''  unanimovLsly   of  opinion  they  could  no(  be  received  as 

^videnc^  of  the  commencement  and  existence  of  a  suit  be« 
tween  the  same  parties,  for  the  same  cnuse  of  action. 

But  in  Older  that  defendant  should  not  be  4Bpiived  of 
the  benefit  of  his  plea,  that  day  should  be  given,  and  time 
allowed  to  him,  to  send  for,  and  obtam  the  necessaiy 
documents  properly  ^uthen^catedt  agro^d^  to  the  act  <^ 
^ongrBs«. 


iVU  the  Judges  preseptf 


-^ 
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RoGEE  Swrm  qgmmt  Maw  Brmbake,  Executrix  of     ro&mAfo, 

ApAH  F.  Beis^ane.  ^^^' 

UPON  4ort  >w  to  rcYwe  judgment  itt  JLsrAau}  dit^    AmeoAneoe 

fyjlj^  itallovftblet* 

'•••'*•  otTcrt  an  ei^- 

Fle9%  irarinnec  betvreea  dbe  suit  and  the  orisinal  records  '^^^^  **^ 
Inasmudias  the  original  record  produced  was  against  Adean  %ku  flt.vA 
fmvkr  Bfiticmt^  executor  of  WURemi  BrMancy  deceased,  record,  •»  m 
'a»d.the  McipfOf  in  diis  case  was  against  M»y  BrUbant^  ex«  jMtiM  or  tii# 
ecntris  of  4dam  F.  Bridrngy  omitting  the  irords,  ^  who  ^^^e^^ 
vm  executrix  of  Wil^qm  Brishane^  demued."^  S^p^^S 

Whereupon  tlie  plaintiff  moved  the  court  for  leave  to  beainereHe* 
amend,  as  it  was  evideiitl]r  a  mere  clerical  mistake^  wbich 


aiaa  gfanted  hy  die  circiutcoortr 

.  The  piesenCy  theitfoce^  was  a  motion  to  set  aside  dris 
pfder  i^f  the  circuit  Qourt  to  amende 

Bsit  the  court  t)iQU|^  it  r^uhr  and  proper  to  give 
the  plaintiff  leave  t»  amend,  as  even  at  common  law,  any 
ofMsr  cmnmitted  in  the  pvoceedingB,  might  be  amended 
(Mfiore  jadgment*  See  Curm.  JiicU  tit.  Jbnindment.  3  Cro. 
§27*    Cro.  Car*  Sd. 

HotioQieiused. 

411  the  Jua^  prasent 
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Cohimbia^  ThOMAS  SuMTER  OgOinSt  JOHV  WSLSH. 

WheK  there      ASSUMPSIT  OH  a  note  of  band.    Verdict  for  defend* 
title  or  of  the  ^xxt  in  Lancaster  district.     Motion  for  new  triaL 
Smdl^^it  may      ^^^  ^^^^  ^^  which  this  actiou  was  commenced,  was 
^dfnwT  *a-*^  ^y^^  fo>^  the  consideration  money  of  a  tract  of  land,  2d3/. 

nintt   piftia-  loj.  gi/.  Sterling. 

tiff'ft  demand,  ^ 

upon  a  bond  Defendant  pleaded  in  discount,  under  the  terms  of  the 
given  for  the  dtscount  act.  Sundry  --payments,  and  abo  a  deficiency  of 
mone/^ore  ^^  actes  of  land,  part  of  the  tract  sold  him,  which  had 
An?  mnt  u-  ^^^  taken  away  from  him  by  an  elder  survey* 

keo  out  on  aa  .  • 
elder  turv^, 

^o^th  (S^  ^°  ^  ^^'^  ^  phuntiff  contended,  tliat  this  deficiency^ 
the  elder  rar-  or  the  Value  of  it,  could  not  be  regularly  set  off  or  given  in 
18  null  and  evidence  against  the  defendant's  note  of  hand  ;  for  that,  in 
min'?aa^1!n[  the  deed  he  had  executed  to  defendant,  there  was  a  general 
S*by"iaw^U)  warranty  of  title  ;  and  until  there  was  a  recovery  against 
^^ec^"^  Xh  ^^^^<^t  by  a  title  paramoant,  and  ad  eviction  in  conse- 
gra^after  he  quence  of  such  recovery,  he  was  not  liable  on  his  warranty. 

runs  it  oat. 

And  if  he  was  not  liable  on  this  warranty  until  eviction, 
then  it  could  not  be  set  off  against  his  demand  on  the  note, 
as  he  would  always  remain  answerable  on  his  covenant  in 
the  deed.  Plaintiff  further  argued,  that  the  grant  set  up 
in  opposition  to  his,  was  a  younger  grant ;  consequently  his 
was  the  preferable  claim  in  point  of  law,  agreeable  to  a 
well  known  maxim,  that  the  eldest  deed  and  last  will  are 
always  to  be  preferred. 

For  defendant,  in  reply,  it  was  admitted,  that  no  action 
of  covenant  would  lie  for  a  breach  of  warranty  in  the  deed, 
to  recover  back  the  conuderation  money  and  damages  for 
the  breach  of  it,  until  an  eviction  by  title  paramount*  Yet 
it  was  contended,  that  it  was  competent  and  legal  for  de- 
fendant to  defend  himself  against  any  demand  for  the  con- 
sideration money  which  the  plaintiff  might  make  against 
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him  for  the  value  of  the  land  he  had  lost,  on  the  ground 
that  the  consideration  itself  had  failed  for  which  his  obliga- 
tion was  given,  pro  tanto  ;  and  that  a  great  number  of  cases 
had  been  determined  on  these  principles  in  our  courts  of 
justice*  That  with  respect  to  the  plaintiff's  grant  being 
older  in  date  than  the  one  which  took  away  the  lands  sold 
to  defendant,  the  fact  was  also  admitted ;  but  it  was  located 
on  an  elder  survey,  and  the  time  for  taking  out  the  junior 
grant  had  not  expired,  before  the  plaintiff  had  intruded 
himself,  and  illegally  obtained  the  grant,  which  the  6rst 
survey  gave  to  the  |;rantee  who  took  away  the  land,  which 
were  matters  of  record,  and  apparent  on  the  face  of  the  grants, 
and  the  surveyor-generaVs  plats  and  certificates  anuMEed  to 
them  ;  so  that  even  if  eviction  had  been  necessary  in  a  case 
of  this  sort,  the  evidentia  ret  was  tantamount  to  an  eviction 
by  title  paramount. 

The  jury,  under  the  direction  of  the  presiding  Judge, 
(Grimke,)  after  making  the  allowances  for  the  different 
sums  paid  by  defendant  on  his  note,  and  also  for  the  value  of 
the  land  taken  away  by  a  prior  right,  gave  a  verdict  for  the 
defendant  for  '  dollars,  which  had  been  overpaid  by 
him,  after  making  what  they  conceived  the  fair  deduc- 
tions for  the  land  taken  away  at  a  pro  rata  valuation 
for  it. 

This  was  a  motion  for  a  new  trial ; 

When,  after  due  consideration,  the  Judges  refused  it  oh 
both  the  pnncipal  grounds  urged  by  the  defendant  for  it. 

1st.  Because  it  had  been  determined  over  and  over  again, 
that  wherever  there  has  been  an  evident  failure  in  quantity 
or  quality  of  lands  sold,  and  the  defendant  is  sued  for  the 
consideration  money,  he  may  defend  himself  against  such 
claims  before  eviction,  on  the  ground  that  the  consideration 
hasfaikd;  which  is  an  equitable  defence,  but  of  late  has 
been  permitted  in  our  common  law  courts,  as  well  as.  in 
a  court  of  equity,  in  order  to  prevent  a  circuity  of  actions, 
and  to  bring  about  speedy  justice  between  the  parties* 
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SiPATte 


Somter 

V. 

Welsh. 


id.  With  fespect  to  the  dates  of  the  two  graatft,  ibt  uti 
id  very  plain  and  explicit  on  this  head.  It  dedares  daft 
every  man  who  malces  a  survey^  shall  have  six  months  to 
take  out  and  perfect  his  grants  and  ttiat  any  other  grants 
(though  ddcr,)  tdoen  out  for  the  same  lahd  Witldli  thattime^ 
shall  be  considered  as  null  and  void» 


Rule  for  new  trial  dischax;ged. 
All  the  Judges  presents 


C^tumSia, 
ISOi. 

TheTftfoeofa 
lione  lent  to 
vtake  at  a  ga- 
miog-table, 
may  be  reoo- 
ynreA  hj  the 
lender  from 
the  horrowdk*, 
if  actaslly  do- 
Hvered  over, 
though  no  eon- 
traet  it  good 
lor  money  or 
other  proper- 
ty loit  at  play. 


Thomas  Carsak  against  Elijah  RAikBEar* 


CASE,  on  a  summary  ptocesBj  in  EdgefieU 
l>ecree  for  defendant.    Motion  to  set  aside  this  decree. 

This  was  a  case  in  ttie  summary  jurisdiction  of  the  court 
of  common  pleas,  for  the  value  of  a  horse,  70  dollars,  lent 
by  Carson^  at  a  tavern  where  gaming  was  going  forward, 
to  stake  on  a  game  of  cards*  The  defendant  lost  the  game, 
and  the  winner  took  the  horse  off,  by  the  consent  of  both  the 
parties  to  this  suit.  Sotne  time  aflerwardsj  the  plaintiff^ 
plied  to  defendant  for  payment  of  the  value  of  the  horse, 
which  he  estimated  at  70  doUars;  but  defendant  refused  to 
pay  it«  alleging  that  it  was  a  gaming  debt,  and  that  he  was 
not  bound  in  law  to  pay  it.  Whereupon  he  brought  this 
suit. 

.  Upon  the  trial,  all  the  facts  were  admitted,  and  the 
case  turned  upon  the  legal  responsibility  of  the  defendant  to 
pay  this  debt. 

For  the  defendant  it  was  said,  that  the  lender  was  pre- 
sent and  saw  the  game  going  forward,  and  lent  the  horse 
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fi>r  the  express  purpose  pf  stakiag  on  the  gamS}  ^s  idl  hii  Canm 
tnoney  was  gone ;  which  was  an  encouragement  to  the  de*  liambert. 
fendant  to  go  deeper  into  the  play,  and  therefore  that  thil 
ought  to  be  considered  as  a  gaming  debt|  and  put  upon  the 
footing  of  money  lost  at  play^  as  much  as  if  the  pUintiiPf 
had  won  so  much  from  the  defendant  himself*  And  it  is 
dear  that  all  contracts  and  securhies  for  money  lost  at  play^ 
were  void  both  by  the  British  statutes  made  o(  force  in  this 
itatC)  and  by  our  own  act  of  assembly* 

On  behidf  of  the  plaintiff  it  wns  said,  diat  this  was  nol 
only  a  very  dishonourable,  but  a  very  unjust,  conduct  on  thi^ 
part  of  the  defendant,  to  endeavour  to  defraud  the  plaintiff 
iOttt  of  property  he  had  generously  knt  ht^i,  to  eualpte  him  t^ 
tetrieve  his  losses  in  a  run  af  bad  luck  wl&ch  he  had  exp<« 
rieaccd  ii>  the  course  of  the  day  9  and  that  neither  the 
British  statutes,  nor  our  act  pf  .assembly,  ha4  any  bearing 
upon  a  loan  of  this  kind*  It  was  admitted  that  if  a  man 
loses  money  at  play^  and  does  not  stake  it  down,  or  deliver 
it  over  to  the  wiiiner,  or  if  he  stakes  at  hazard  any  pthef 
species  of  propetty  which  is  not  immediately  delive^d  up 
to  the  winning  party^  that  all  promises,  contracts,  agree- 
ments  and  securities,  inade  or  entered  into  for  payment  o^ 
delivery  of  the  same  at  aHy  future  time  or  period,  are 
made  absolutely  null  and  Void  by  the  statuteik  and  acta 
against  gaming }  so  that  no  actio^i  can  eycr  be  maintained 
on  them. 

But  if  such  money  is  actually  paid  or  delivered  up  at 
the  time  to  the  perspn  winnings  there  h  no  law  to  prevent 
him  from  taking  it  off;  nor  is  there  any  law  to  prevent  a 
.third  person  not  coticeme^  in  the  play,  frqm  lending  mxx* 
ney  to  either  of  the  gainesters,  at  the  time  and  place  of 
pb^«  That  this,  therefolie,  could  not  |^e  considered  aa^ft 
gpanm^  debt,  or  as  propertjr  lost  at  play,  but  a  loan  mad^ 
to  defendant  m  time  of  w^f  and  ip  the  hopr  of  4it^c\jixf^ 
YoL.  n.  A  9 


n 
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Ctmh  and  as  such,  he  odgbt  in  honour  and  good  conscience,  to 
Kambert     pay  the  plaintiif  the  value  of  the  horse  so  lent  him. 

The  presiding  Judge,  after  hearing  counsel,  thought  that 
this  was  a  case  which  came  under  our  act  of  assembly, 
passed  in  1 802,  which  declares  all  such  games  at  taverns, 
inns  and  public  houses,  &c.  unlawful ;  and  inflicts  a  fine  on 
persons  playing  and  betting,  and  on  the  tavem*keepers  per- 
mitting such  gam^s  to  be  played  in  their  houses.  And  it 
authorizes  and  enjoins  it  as  a  duty  on  all  magistrates,  to 
bind  over  atllsuch  parties  so  offending,  to  answer  for  such 
offences  against  the  public  morals,  at  the  next  court  of  ge- 
neral sessions  of  the  peace,  &c.  Viewing  it,  therefore,  as  a 
public  offence,  and  considering  the  plaintiff  as  participadng 
in  it  by  lending  proper^  to  bet  at  this  unlawful  game,  he 
gave  a  decree  for  the  defendant. 

This,  therefore,  was  a  motion  to  rescind  and  set  aside 
this  decree,  as  against  law. 

The  Judges,  having  maturely  considered  the  case,  were 
of  opinion,  that  the  decree  was  not  warranted  by  law,  and 
that  it  should  be  set  aside.  For  although  the  act  of  1802 
prohibits  gaming  at  taverns  and  inns,  &c.  and  inflicts  a 
penalty  on  the  parties  concerned  in  gaming  and  betting, 
as  well  as  on  the  tavern-keepers,  &c.  yet  it  is  silent  as  to 
all  contracts  made  by  other  persons,  though  at  the  time  and 
place  where  such  gambling  is  going  on.  If  then  there  was 
no  law  to  prohibit  the  plaintiff  (who  does  not  appear  to 
have  been  concerned  in  playing  or  betting)  froni  lending,  or 
the  defendant '  from  borrowing,  the  contract,  as  between 
them,  was  fair  and  binding  on  both  sides. 

The  British  statutes  made  of  force  in  this  country 
against  gaming,  and  our  own  act  of  the  legislature,  only 
declares  all  gaming  contracts,  and  securities  for  the  per- 
forming such  contracts  at  any  future  time,  void,  and  of 
none  effect.  They  are  all  silent  as  to  the  money  lost  or 
won  at  the  time,  which  is  delivered  to  the  winner;  and 


OF  SOUTH  CAROLINA,  IN  THE  YEAR  1804.  5^3 

also  as  to  money  lent  by  third  persons,  or  property 
loaned  to  either  of  the  parties,  though  at  the  time  and 
place  of  play. 

That  in  the  present  case,  tlie  horse  loaned  to  the  defendant 
might  well  be  compared  to  money  lent  to  play  with,  which, 
in  the  case  of  Robinson  and  Blandj  2  Burr.  1082.  was  de* 
termined  to  be  recoverable.  They  said  they  could  see  no 
difference  between  the  two  cases. 

Rule  for  setting  aside  the  decree,  and  for.  a  new  trial, 
made  absolute. 

All  the  judges  present. 


The  ^TATE  against  Augustine  Buyck.  Coiumbiq, 

SUSPICION  of  forgery.  Richland  district.  Motion  A  perwn  i^ 
to  reverse  decision  of  circuit  court.  ^jy,  and  ad* 

The  defendant  had  been  arrested  and  taken  up  on  sus-  notenUtiedto 
picion  of  forgery,  at  the  instance  of  the  comptroller-ge*  ander  the^ 
neral,  on  behalf  of  the  state ;  but  was  admitted  to  bail  on  ^^ from'u!!!^ 
his  recognisance,  with  securities  to  appear  and  answer  at  [Si^'^coui^ 
the  then  next  court  of  general  sessions  of  the  peace,  to  be  ^t*u*''crS 
held  in  Richland  district,  to  the  charge  made  against  him.  ^"0"?"^?°^ • 
No  bill  of  indictment  was  found  against  him,  either  at  the  ^ad  beea  eon. 

*  ,  fined   in    pri. 

£rst  or  second  court  after  he  was  bound  to  answer,  owing,  sou,  the  eoait 

^    ,  .  woaW      have 

as  was  alleged,  to  the  non-attendance  of  the  witnesses  on  admitted  bin 
the  part  of  the  state.     On  the  last  day  of  the  second  court,  biu  had  beeS 
a  motion  was  made  for  his  discharge  from  the  prosecution,  hi,^,    •«•»•* 
and  that  his  recognisance,  and  that  of  his  sureties,  might 
be  delivered  up  and  cancelled.     When,  after  argument, 
the  presiding  Juds;e  (Bay)  refused  to  discharge  him  fram 
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*(*^  the  prosecutton ;  obserring,  tt  the  same  time,  that  if  Im  had- 
Biiy«ic.  been  in  confinement  in  prison,  he  would  not  hav«  hesitated, 
under  the  7 A  clause  of  the  habeas  corpus  act,  to  have  dis- 
charged lum  on  bail*  And  as  die  witneasea  for  die  state 
bad  not  appeared  at  the  second  court,  he  ordered  the  case 
to  be  continued  over  dll  the  nexA  (erm« 

The  present  was  therefore  a  motion  to  reverse  the  deciaioA 
of  the  circuit  court,  and  to  order  the  defendant  to  be  dia^ 
charged ;  but  the  judges,  afier  due  con^idera^on,  refuaed 
die  motioq,  on  the  ground  that  a  defendant  is  not  enthled, 
as  a  matter  of  right,  to  his  discharge  from  a  criming  prose- 
cudon,  if  he  is  not  indicted  and  tried  at  die  second  court 
after  his  commitment*  The  7th  danse  of  the  hcAeas  cor^ 
pus  act  evidently  aQuded  to  persons  who  were  within  the 
four  walls  of  a  prison,  diat  tiet/  should  be  discharged  from 
their  confinement  on  bail,  or  on  their  own  recognisances,  ac- 
cording to  the  nature  and  circumstance  of  evety  case*  That 
this  clause  did  not  relate  to  persons  who  were  not  actuallf 
in  custody  or  imprisoned,  or  who  were  out  on  bail. 

With  respect  to  continuing  causes,  the  court*  observed, 
diat  in  many  cases  where  the  witnesses  for  the  state  could 
iaot  attend  at  the  first  or  second  court,  there  might  be  a  fiul- 
we  of  public  justice,  if  this  was  not  done:  and  far  da* 
reason  it  bad  been  the  constant  practice  to  do  ao ;  4Mit  at 
die  same  time  it  was  the  duty  of  the  court  to  take  care  that 
erinunal  causes  should  not  be  unreasonably  {Mrotracled  or  d5» 
layed* 

Rule  to  reverse  the  decisKm  of  the  circuit  court  dii^ 
charged. 
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Txs  State. 

r 

THIS  wai  a  case  upon  aruk  on  the  sbcriff  of  Ormgt''  J^  ^^^^ 
far^  .dbtIk^  to  ahtw  cftMe  why  he  bad  aot  {Mid  ovserthe  ^ffl  not  dis. 
nw)ict]r  of  afbelar  Jd0kigaiiegrohyafidi]ecarreetioii9S5J»  moietj  or  a 
i(e»iiDg  to  the .  Manner  who  earned  on  the  proaeeatioa  kSun^  wE!£ 
agMam  a  d^ndaat^.ooe  ^mM  *e%,  who  had  been  wo>^  SS«S,  *5u 
victedoftheofTeaee.  ^t^^ 

in  this  c«e  the  defimdaot  KtUv  had  been  Cflnvicted  of  ^'^^  ^^h 

^  goes    to    t)i# 

die  aboiMe  ofEmoe  bgr  a  Jury  of  Qrangtburgk  dbtrict,  and  itate. 

fined  by  the  couit  50^  iteribg,  agnteaUy  to  the  ttrmt 

<af  the  negro  act;  one  aMNoty  adKtaef  goes  to  dheatattw 

and  the  other  to  the  prosecutor  or  informer*    The  solicitor, 

Mr.  CokBck^  had  direbled  the  olerk  "of  the  discrkt  court 

to  isaoe  an  fnaroattrMi  to  the  sheriff,  for  levying  ai^'cotted^ 

iag  ddb  £oe,  together  with  the  coals  of  the  prosaoutioo^ 

The  sheriff  iqpon  being  caUed  upoa  hf  this  nik  to  shew 

cause  why  the  money  had  not  been  coUeclcd  aadpaid  over 

ioii  the  use  of  the  state,  and  also  to  the  informer,  agreeably 

to  the  act,  {irodaced  the  gavemor'a  pardoa  &r  the  whole, 

as  well  for  the  share  or  moiefey  wluchvMot  to  the  infonncat 

as  for  the  other  aacnety^  which  weaft  ever  to  the  atate;  when 

the  preaidiag  Judge  (Bat)  onade  the  rale  ahaohito  agaiaat 

ihe  sherifl^  as  to  ^  moie^  whidi  weat  to  the  iafaraur, 

and  all  the  costs  and  charges,  on  the  ground  that  the  g^ 

yemor  had  no  right  to  intermeddle  with  the  moiety  which 

went  to  the  prosecutor,  any  mor^  than  he  had  to  release 

money  received  on  a  bond  or  note,  by  a  third  person,  in  die 

court  of  common  pleas* 

'  This  was  therefore  a  motion  to  reverse  die  decision  of  die 

circuit  court  at  Orangeburghy  and  todischaige  the  rule  against 

the  sheriff.   Yl^cn,  after  due  consideradon,  the  judges  were 

unanimously  of  opinion,  that  the  governor  had  no  right  to 

V  remit  any  fine  or  forfeiture  specifically  appropriated,  oy 


S66  CASES  DETERMINED,  &c. 

otherwise  directed  by  lav.  That  the  7th  section  of  the  2d  ar- 
ticle of  the  constitution  of  the  state,  was  express  and  positive 
on  the  subject.  The  words  are,  ^^  he  shall  have  power  to  grant 
reprieves  and  pardons,  &c«  &c.  and  to  remit  fines  and  forfeit- 
ures, unless  otherwise  directed  In/  lawJ^  These  latter  words 
are  restrictive  of  the  powers  given  to  the  governor  on  this 
head,  and  interdict  him  from  remitting  or  interfering  with  any 
fine  or  forfeiture  whatever,  given  by  law,  or  iq[>propriated  ok 
set  apart  for  any  specific  purpose  whatever ;  but  they  leave 
him  at  liberty  to  remit  and  discharge  ail  unappropriated 
fines  and  forfeitures  which  he  may  think  proper* 

"Wtth  regard  to  the  fees  due  to  the  officers  of  the  court, 
diey  were  vested  rights  by  law,  as  much'  as  the  moiety  of 
the  fine  to  die  informer  or  prosecutor,  and  equally  beyond 
the  reach  of  the  govemor^s  power  of  remissbn  or  releasing* 

The  rule  to  reverse  the  decision  of  the  circuit  court  was 
therefore  discharged,  and  the  rule  agsdnst  the  sheriff  of 
Orangehtrgh  confirmed,  to  pay  over  the  moiety  of  the  fine, 
2SL  sterling  to  the  prosecutor,  and  all  the  costs  of  the  pro- 
secution to  the  officers  of  the  court* 

« 

N«  B.  This  article  in  our  ccmstitution  is  conformable  to 
the  old  principles  of  the  common  law,  which  allows  the  king 
the  right  of  pardoning  f<»feitures,  &c  but  sot  so  as  to  af- 
fect private  ri^ts  properly  vested  in  third  persons  by  law. 
The  crown  cannot  defeat  an  interest  legally  created*  2  Durm 
&  East  J  569. 
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PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOUJMK. 


ABANDONMENT. 

The  insured  have  a  rig^ht  to  abandon  ship 
and  cargo  upon  capture,  though  not 
obliged  to  do  so  immediately  after, 
if  there  is  any  probability  of  recover- 
ing the  property  from  the  captors, 
it  is  not  too  late  for  the  owners  to 
make  their  election,  after  a  decision 
in  a  court  of  admirahy,  on  the  sub- 
ject of  prize  or  no  prize.  Where  an 
appeal  is  made  by  captors,  from  a 
decree  for  restoration  of  ship  and 
cargo  to  claimants,  on  giving  secu- 
rity for  the  appraised  VMue  Uiereof, 
this  is  not  to  be  considere'd  as  a  final 
decision  in  regard  to  the  property, 
only  an  interlocutory  decree,  which 
may  be  compared  to  property  seized 
for  rent,  at  common  law,  and  reple- 
vied. '  The  delay  and  uncertainty  of 
final  decision,  are  riska  nnithin  the 
meaning  of  thepUicy^  307 

ACKNOWLEDGMENT. 

The  bare  acknowledgment  of  the  juat- 
neaa   of  a  debt   by  %  defcnoantf 


where  no  sum  is  mentioned,  is  not 
BufBcient  to  warrant  a  jury  in  findinfc 
any  specific  mm,  412 

ACTION. 


1.  Erery  man  is  entitled,  as  a  matter 
of  right,  to  a  2d  action  to  try  title  to 
land,  if  such  2d  action  is  commenced 
within  two  years  after  the  deter- 
mination of  the  1st ;  but  not  after- 
wards, lis 

3.  In  a  special  action  on  the  case,  a  de- 
fendant shall  be  answerable  for  the 
price  of  a  negro  boy  killed  in  ridinn^ 
ahorse  race,  where  the  master  or 
owner's  consent  is  not  previously  ob^ 
Uined,      .  464 

3.  An  action  of  lutumftit,  for  money 
had  and  received,  wmI  lie  by  a  mort- 
gagee, for  monev  paid  over  by  the 
sheriflf  to  a  judgment  creditor  by 
mistake,  not  knowing  of  the  prior 
mortgage  on  the  land  sold  to  raise 
tlie  money. 
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ADMINISTRATOR. 

Aa  administrator's  sale  of  any  part  of 
the  goods  and  chattels  of  the  intes- 
tate, for  payment  of  debts,  ficc.  is 
good  and  valid,  althoug'h  such  ad- 
ministrator may  not  have  obtained 
the  permission  or  order  of  the  or- 
dinaiy»  to  make  such  sale*  321 

ADMINISTRATION  BOND. 

1.  Where  an  administration  bond  has  - 
been  made  payable  U>  the  judges  of 
a  county  court,  (  which  has  been  abo- 
tished,)  the  suit  should  be  in  the 
name  of  the  ordinary  of  the  district, 
who  has  succeeded  to  the  office  of 
ordinary,  and  not  in  the  name  of  of- 
ficers not  in  existence,  5 19 

3.  In  debt  upon  an  adminislraition  bond, 
aparty  entitled  to  adistribatiTe  share 
of  an  intestate's  estate,  cannot  re- 
cover mere  than  his  proportion  of  the 
proceeds  of  the  estate  returned  in 
the  inventory,  and  sold,  Mid  his  pro- 
portion of  damages  for  the  vslue  of 
such  parts  as  were  omitted  to  be 
inserted  in  the  inventory  by  the  ad* 
niiustrator»  548 

AGENT. 

A  mere  agent,  who  receives  and  pays 
awa^  money  to  his  principal,  or 
to  his  use,  witiioiit  nottoe,  is  not  lia- 
Ue  in  an  action  for  money  had  and 
received  to  plaintiff  *s  use,  although 
the  principal  himself  might  be  made 
responsible  to  a  third  person,  who 
was  entitled  to  the  money,      84    86 

See  Principal  St  Factor. 

ALIEN. 

If  an  alien  \m  drawn  'to  serve  as  a 
juror  in  a  case  for  murder,  it  is  a 
rood  cause  of  challenge  before  trial  ( 
Sut  if  he  be  permitted  to  be  sworn 
by  the  prisoner,  it  is  too  late,  after 
trial  and  conviction,  to  make  it  a 
groimdforaneirtrial,  150 

APPEAL. 


ANCESTOR  AND  HEIR. 

Where  an  ancestor  dies,  after  a  sop' 
pesed  offence  against  the  state*  and 
before  the  act  of  confiscation,  his 
heir  at  law  shall  take  by  descent, 
notwithstanding  the  confiscation  act« 
vesting  the  ancestor's  land  in  the 
state,  53fi 

See  Heir  at  Law ;  also*  Confiscation  Act 

ARBITRATORS. 

1-  Where  arbitrators  take  upon  tbem« 
selves  to  make  an  award  on  other 
matters  than  those  submitted  to 
them,  it  is  a  good  ground  to  set  aade 
such  sMrard.  No  parol  testimony 
should  be  allowed  to  vary  or  alter 
the  import  of  the  terms  of  submission* 

94 
See  Award ;  also,  p.  379. 

3.  Arbitrators  not  guilty  of  misconduct, 
their  award  not  to  be  impeached^ 

450 

ARREST  OF  JUDGMENT. 

No  motion  vrill  be  heard  in  arrest  at 
judgment  in  a  criminal  case,  after 
conviction,  where  a  defendant  has 
been  bailed,  in  which  corporal  pu- 
nishment is  either  certain  or  proba- 
ble, uoleas  he  be  personally  m^sent 
in  court,  ready  to  hear  the  judgment 
of  the  court,  and  to  be  taken  iaio 
the  custody  by  the  sherifl^,  in  order 
to  receive  the  punishment  to  be  in* 
flicted*  fi>r  the  ofiTence*  34 

AltSAULT. 

1.  Ut>on  not  guilty  pleaded  to  an  indict- 
ment for  an  assault,  it  is  irregular  to 
permit  extenuating  circumstances  to 
be  given  in  evidence  to  a  jurv ;  they 
ought  to  be  submitted,  on  amdavits, 
to  the  court,  63- 

2.  Witn^ses  may  be  compelled  to  come 
forward  by  eubpmtuu  on  the  sentence 
day,  to  give  testimony,  as  well  as  on 
the  trial  before  a  juiy,  IB^ 

See  Witnesses. 


ATTACHMENT. 


All    appeals   must    be    made    to   the 
constitutional  court  eAal^ished  for    . 
that  purpose ;  which  court  has  no     i.  The  first  writ  of  stUchmcnt  lodged 
ofiguial  junsdietion,  407    Jn  the  sheriff's  office,  is  entitled  to  a  pri - 
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miiy  of  lien  on  the  absent  dehtor^s 
w  good*,  thoufch  Miother  writ  m  first 
■eryed  on  a  garnishee.  Where  pri- 
ority of  action  becomes  necessary  to 
give  a  right  to  the  |>arty»  the  very 
our  of  the  4lay»  or  even  minute, 
may  be  shewn.  The  writ  is  consi- 
dered as  the  commencement  of  the 
suit,  and  the  delivery  to  the  sheriflT 
as  the  time  of  the  commencement 
of  it,  8 

%  Attachments  issned  by  magistrates, 
under  the  act  of  1788,  are  to  be  re- 
turned to  the  prothonotan-'s  office, 
and  proceeded  in,  agreeably  to  the 
old  attachment  act,  1^ 

3.  Under  the    attachment  act,  the  con* 

signee  of  a  ship  has  a  right  to  retain, 
as  creditor  in  possession,  for  the 
amount  of  Ms  demand*,  224 

See  Consignee. 

4.  It  is  the  writ  of  attachment,  and  not 

the  judgment  obtained  upon  it,  which 
gives  ttw  lien  on  the  absent  debtor's 

/)roperty,  272 

a  declaration  in  attachment  is  filed 
ai^er  the  expiration  of  the  two  months 
mentioned  in  the  act,  and  before  the 
end  of  the  year  and  day,  it  will  pre- 
serve the  first  attaching  creditor's 
lien,  although  another  creditor  gets 
the  first  jucQ^ent,  279 

$,  A  judge's  order  for  the  substitution  of 
a  new  writ  of  attachment  in  lieu  of 
an  old  one  lost  or  mislaid,  is  tanta- 
mount to  an  order  for  further  time  to 
declare,  i6, 

AWARD. 

Where  arbitrators  have  been  guilty  of  no 
misconduct,  not  committed  any  great 
mistake,  the  court  will  not  open  the 
award,  but  hold  the  parties  to  their 
decision,  450 


B 


BAIL: 

1.  Bail  IS  not  allowable  in  any  case  af^r 

conviction  for  an  ofll^nee  which  sub-  2. 
jeets  the  ofiRmder  to  coiporal  pu- 
nishment, 34 

See  Contempt ;  also  Babeae  Corpue- 

2.  A  man  committed  on  a  charge  of  for- 

Vol.  II.  4  C 


gery,  is  entitled  to  bail  at  the  second 
court,  under  the  habeat  eorfme  aet, 
thougii  not  entitled  to  a  discharge 
from  the  prosecution,  563 

BILL  OF  EXCHANGE. 

L  Where  a  man  draws  a  bill  of  exchange 
on  himself,  no  damages  are  recovera- 
ble. It  is  like  a  note  of  hand  after 
he  accepts  it,  "  Z77 

3.  Where  the  original  of  a  bill  of  ex-  ' 
change,  which  has  been  duly  protest- 
,.  ed,  is  lost,  proof  of  its  existence  and 
loss  will  Justify  the  oourt  in  permit- 
ting a  notarial  copy  to  be  given  in' 
evidence,  495 

BLOCKADE. 

L  A  breach  of  blockade  under  the  treaty 
with  Great  Britain^  must  consist  in  a 
second  attempt  to  enter  a  blockaded 
port*  after  being  duly  warned  away. 
The  parol  declaration  of  a  captain, 
that  he  intended  to  enter,  u  not  suf- 
ficient ground  of  capture,  without  an 
actual  attempt  for  that  purpose,  v88 

BOND. 

1.  Where  a  bond  is  given  for  a  considenu 

tion  which  fails,  auch  want  of  consi- 
deration or  failure  may  be  given  in 
evidence  in  a  court  of  conmon  law, 
to  defeat  the  bond,  76 

2.  A  bond  given  to  a  sherifT,  to  indemni- 

ty him  for  not  returning  an  execu- 
tion, is  void,  67 
3«  A  bond  of  indemnity  may  be  pot  in 
suit  by  the  obligee,  the  moment 
the  breach  happens  in  not  perform* 
ing  the  condition  of  the  bond^  who  it 
not  obliged  to  wait  till  he  is  sued  and 
compelled  to  fiay  the  money*        145 


BOOKS  OF  ACCOUNT. 

Merchants*  and  tradesmen's  books  of 
original  entries,  are  good  evidence  to 
prove  an  open  account  to  a  jury,  un- 
der the  county  and  precinct  court  act, 

172 
And  such  proof  may  be  made  by  the 
merchant  or  tradesman  himself,  by 
swearing  that  the  bookao  produced^ 
contains  the  original  entries;  but 
the  entries  are  the  evidcncei  of  the 
items  in  the  accouotf   '  M. 
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CAVEAT  EMPTOR, 

Is  a  good  general  rule  at  aheriffs*  aalea. 
The  chance  of  a  wife's  dower  after 
her  husband's  death,  or  of  her  sur- 
viving him,  is  no  good  reason  why  a 
purchaser  should  not  pay  the  pur- 
chase-money bid  fur  a  nouse  and  lot 
at  a  sheriiTs  sale,  who  sdls  only  the 
Tiffht  of  the  defendant  in  the  action, 
^  169 

5««  Sheriffs'  Sales. 


CHALLENGE. 

^here  a  prisoner  or  defendant  has  a  good 
cause  of  challenge  to  a  juror  before 
trial,  and  will  not  avail  himself  of  that 
privilege  before  he  is  sworn,  it  is  too 
late  after  trial  and  CDnvictton  to  make 
it  a  ground  for  a  new  trial,  or  in  ar- 
rest of  judgment,  153 

^         Sec  Alien  i  also.  Juror. 


COMMISSIONS    TO  EXAMINE 

WITNESSES. 

Where  ths  examination  of  witnesses  un- 
der, commissions  sent  abroad,  are 
transmitted  through  the  channels  of 
the  post-offices  without  any  suspicions 
of  fraud  about  them,  they  ought  to 
be  opened  and  read  in  evidence,  al- 
though there  be  no  indorsement  on 
them  of  the  delivery  into  the  post- 
office  in  another  state  or  county,  by 
one  of  the  commissioners  who  took 
the  ezaminationst  on  the  ground 
that  fraud  shall  not  be  presumed 
in  the,  executfen  of  a  trust  by  men 
in  whom  all  the  parties  had  confi- 
dence, and  who  had  no  interest 
in  the  question,  one  way  or  the  other. 
On  the  contrary,  it  is  fair  to  presume 
that  aU  has  been  done  which  ouj^t 
to  have  been  done  on  such  occasions, 

312 

CONnSCATlON  ACT. 

TiuB  act  does  not  affect  the  right  of  an 
heir  at  law,  who  took  by  descent. 


after  his  ancestor's  death,  befoce  the 
passing  of  the  act,  S36 

See  Ancestor,  and  Heir  at  Law. 

CONSIDERATION. 

1.  Failure  of  consideration  in  totot  is  a  good 

ground  for  a  recision  of  a  contract. 
But  if  the  injury  be  only  putial,  then 
for  an  abatement  in  price,  in  propor- 
tion to  the  nature  of  the  injury.       76 

2.  Failure  of  consideration  is  a  good  de- 

fence against  abond^ven  f^rbnd, 
without  eviction  by  title  paramount, 
if  a  better  title  is  shewn  to  be  in  a 
third  person,  <A. 

3.  It  is  a  good  discount  against  a  note  of 

hand  where  part  of  a  tract  of  land 
is  taken  off,  by  an  elder  aurvey,  to 
the  amount  of  the  value  of  the  land 
•0  taken  away,  S5^ 

See  Contract. 
CONSIGNOR  AND  CONSIGNEE. 

A  consignee  of  a  ship  and  cargo  has  a 
qualified  property  in  both,  and  a  con- 
structive possession  in  law,  the  mo- 
ment she  comes  into  port ;  and  has  a 
right  to  retain,  as  creditor  in  posaes* 
sion,  under  the  attachment  act,  for 
aU  his  just  claims  and  demands,  224 

CONSTITUTION, 

On  a  fair  construction  of  the  3d  section 
of  the  10th  article  of  the  constitutioa 
of  the  state  of  Sviah  Carolina^  it  has 
been  determined  that  all  pointa  of 
law,  arising  in  the  upper  division  of 
the  state,  should  be  ai^ed  and  de- 
termined in  the  court  of  appeals  at 
Colvmhiag  and  all  points  of  law,  &c 
arising  in  the  lower  division  of  the 
states  should  be  ai^ued  and  determi- 
ned in  the  court  ofappeals  at  CharUt^ 
tvng  and  that  parties  should  not 
have  it  in  their  option  to  harass  each 
other,  by  taking  their  cases  to  the 
one  or  other  of  these  tribunals,  as 
they  might  think  proper.  3</  teeu 
CoJMt  XOth  art    See  also,  page    4/ST 

&ff  Courts. 

%  In  the  exercise  of  the  right  of  con- 
struing laws,  conformably  to  the 
terms  of  the  constitution,  tiie  judges 
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daim  no  judicial  Mipreniacy ;  they 
only  act  as  the  adminiatratora  of  the 
viU  of  the  pecfpiei  who  framed  the 
constitution,  and  whb  have  thought 
proper  to  limit  the  iegifllative  powers, 
which  will,  so  expressed,  ti  paro' 
mount  to  that  of  their  re^eentatives, 
esEpressed  in  any  iav),  61,  63 

See  Judge. 

CONTEMPT. 

1.  A  justice  of  the  peace,  sitting  in  his 
judicial  capacity,  has  a  right  to  com* 
mit  a  man  for  a  contempt  of  his  of« 
fice  or  authority,  offered  in  his  pre- 
sence, and  his  warrant  of  commit- 
ment, under  his  hand  and  seal,  is  tte 
highest  evidence  of  such  contempt,  I 

See  Witness. 

A  justice  of  the  peace  sitting  and 
acting  in  his  judicial  capacity,  forms 
a  court,  and  it  is  an  incident  to  all 
courts,  to  C9mmit  for  contempts,     7 

See  Justice  of  the  Peace/ 

%  A  person  taken  on  an  attachment,  for  a 
emoemptt  out  of  the  court  of  chancery, 
is  not  bailable  under  the  habeat  cor^ 
pu  act,  183 

See  tit  Bail;  also  Mabeae  Corpue* 
CONTRACT. 

1.  Misrepresentation  in  any  essential  part 

of  a  contract*  will  defeat  it ;  as  where 
a  fine  stream  o/ water  and  mill-seat, 
were  represented  on  a  plot,  at  the 
sale  of  lands,  in  the  midst  of  a  fine 
timbered  country,  which  in  fact, 
turned  out  to  be  a  di^  gully,  three 
fburths  of  the  year,  1 1 

2.  All  contracts  must  be  good  or  bad  at 
■  their  original  creation,  and  must  not 

depend  upon  subsequent  contingen- 
cies; as  where  services  were  per- 
formed gratuitously  at  first,  they 
shall  not  afterwards  be  converted  in- 
to a  charges  upon  a  difference  be- 
tween the  parties,  101 

3.  A  contract  made  in  a  foreign  country, 

is  to  be  governed  by  the  lex  iod,  if  it 
was  made  with  a  view  of  being  per- 
fbrmed  there  ;   but  if  made    with 


a  view  of  its  being  performed  in 
another  country,  then  the  law  of  the 
country  where  it  is  to  be  performed 
should  be  the  rule,  377 

4.  In  all  contracts,  it  is  a  good  general 

rule,  that  soundness  of  price  war* 
rants  a  sound  commodity ;  but  where 
a  purchaser  is  fully  and  fairly  inform- 
ed of  all  the  circumstances,  and  has 
a  proper  opportunity  of  gaining  in- 
formation^  he  shall  be  held  to  his 
bargain,  though  it  turn  out  to  be  a 
losing  one,  380 

Inadequacy  of  price  or  considera* 
tion,  is  not  a  ground  of  itself,  for  re- 
scinding a  contract,  ib, 

5.  On  a  contract  for  building  a  house,  at 

a  nim  certain,  where  additions  and 
alterations  are  made  in  the  original 
plan,  the  contract  shall  not  be  set^ 
afloat  on  that  account ;  but  the  sum 
fixed  by  tlie  contract,  shall  form  the 
basis  of  the  charge,  and  the  addi- 
tions and  alterations  shall  form  extra 
charges,  at  a  reasonable  valuation, 

401 

6.  On  a  contract  for  the  sale  of  rice, 

which  turned  out  to  be  damaged 
when  examined  at  a  foreign  port ;  it 
was  determined  that  it  should  have 
been  examined  in  Charletton,  before 
it  was  shipped  on  board  of  the  vessel, 
and  that  the  quality  of  such  a  valua- 
ble staple  commodity  should  not  de- 
pend upon  an  examination  in  a  foreign 
country,  but  at  the  place  of  shipment, 

498 
A  merehant  who  ships  rice  with- 
out examination,  takes  the  quality 
upon  himself*  and  runs  all  risks,  ih. 

CONVOY. 

A  warranty  of  sailing  with  convoy,  in  a 
policy  of  insurance,  means  sailing  ail 
the  way  with  convoy,  unless  compel- 
led by  stress  of  weather,  or  una* 
voidable  accident,  to  deviate  from 
the  true  course  of  the  voyage,      337 

See  Warranty. 
COPARTNER. 


1.  The  private  debt  of  one  copartner, 
cannot  be  set  off  against  the  demand 
of  the  copartnership,  146 

3.  The  acknowled^pient,  by  one  copart- 
ner, of  the  receipt  of  an  account  cor- 
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nntaf[*MA8t  the  copaetnerghipf  uid 
of  the  justnesa  of  the  balance  due,  is 
binding^  on  the  other  copartners,  al- 
though it  be  after  the  dissolution  of 
the  partnership ;  it  not  being  a  new 
contract,  but  only  evidence  of  a  sub- 
sisting ^^^^  against  the  former  copart< 
nership,  while  it  existed. 

See  Merchants  and  Copartners. 
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CORPORATION. 

1.  A  corporation  cannot  make  a  return  to 
a  writ  of  attachment  on  oath ;  it  must 
be  made  under  the  corporate  seal, 
and  signed  by  the  intendant  or  chief 
na^strate  of  the  city  or  other  body 
politic*  10 

5L  A  member  of  a  corporation  may  main- 
tain his  action  against  the  corporate 
body  for  a  just  demand,  109 

COSTS. 

1.  Where  executors  or  administrators 
sue  in  right  of  their  testators  or  in- 
testates»,  they  pay  no  costs ;  but 
^ere  they  are  defendants,  they  are 
liable,  and  judgment  shall  be  de  bonis 
tCMtaiorUt  166 

3.  No  costs  are  allowed  against  an  in- 
former or  prosecutor  in  a  qui  tarn  ac- 
tion or  prosecution  on  behalf  of  the 
public,  323 

3.  No  costs  are  allowed  against  an  execu- 
tor or  administrator  on  a  nonsuit, 
though  they  may  be  liable  in  some 
eases  on  a  non  pro».  wliere  delay  or 
laehet  is  imputable  to  them,        399 

See  Executors. 

They  may  even  discontinue  with- 
out costs,  if  they  discover,  after  the 
suit  is  commenced,  that  they  cannot 
maintain  their  action,  ib. 

4  Where  costs  are  ordered  by  the  court 
to  be  paid  by  either  party,  while  a 
cause  is  in  transitu,  the  paity  wiio  is 
to  pay,  ought  to  call  on  the  opposite 
party^s  attorney,/and  demand  a  bill 
and  tender  the  money  But  if  the 
party  who  is  to  receive,  is  not  ready 
with  his  bill,  then  it  is  the  duty  of 
the  opponent's  attorney  to  go  and 
tender  his  bill  and  demand  the  mo- 
ney.   Calling  at  the  clerk's  office  is 


not  sufficient*  becaasa  the  attofneya 
on  lecord  represent  the  parties,  431 
5.  In  an  action  or  atmm^iit  where  a  par- 
ty  plaiatiif  recovers  lese  than  30/. 
sterling,  he  shall  have  no  more  eosta 
than  are  allowed  oa  a  summary  pro- 
cess, unless  the  demand  be  reduced 
by  discounts ;  as  the  defendant,  if 
he  pleases,  may  resort  to  his  crocs 
action,  433 

All  payments  made  in  cotton  or 
other  produce  of  the  eountiy,  shall 
be  credited  at  the  current  value  in 
the  (tistricts  where  the  party  livea  on 
the  day  of  delivery,  which  are  not  to 
be  considered  as  discounts  or  mutual 
debts,  but  payments /ro  tatUo,      434 

COVERTURE. 

Coverture  should  be  pleaded  in  abate- 
ment :  it  is  too  late  to  take  advantage 
of  it,  in  order  to  set  aside  a  judg- 
ment of  several  years  standing,  where 
a  woman  carried  on  business  in  her 
own  name,  and  on  her  own  account 
for  a  number  of  years  as  a  sole  tn^ 
der,  333 

See  Sole  Trader ;  also  Judgment. 
COVENANTS. 

1.  In  mutual  covenants,  payment  or  ]>er. 
formance  by  one  party  raises  an  ob- 
ligation on  the  other  party,  to  per- 
form those  on  his  part,  without  a  de- 
mand for  that  purpose,  91 

3.  An  instrument  in  the  form  of  a  penal 
bond,  for  76  ncf^rroes,  conditioned  for 
the  delivery  of  38  negroes,  to  be  ccm- 
strued  into  a  covenant  to  deliver  38 
negroes,  and  a  jury  may  give  dama- 
ges equal  to  tlieir  value,  108 

COURTS. 

1.  County  courts  abolished  in  Smtth  Caro- 

lina, and  supreme  courts  of  Judica- 
ture in  every  district,  created  in  Keu 
ofthem,  235 

2.  A  justice  of  the  peace,  sitting  in  his 

judicial  capacity,  constitutes  a  court 
of  inferior  jurisdiction,  and  he  may 
commit  for  contempts  offered  to  his 
authority,  g 

See  Contempts. 
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Si  Courts  of  appeal  are  estabfithed  in  this 
state  by  the  constitution,  and  are  to 
sit  alternately  at  Columbia  and 
Chariettofif  twice  in  every  year  at 
the  conclusion  of  the  circuit  courts, 
in  order  to  hear  and  determine  all 
points  of  law,  lie.  &c.  coming  up 
from  the  circuit  courts,  &c.         467 

See  Constitutioa. 

They  have  no  original  jurisdiction. 


DAMAGES. 

1.  Upon  the  execution  of  a  writ  of  in- 

quiry, some  damages,  however  small, 
must  be  given  by  the  jury,  405 

.  See  Writ  of  Inquiry. 

2.  Damages,  although  high,  not  a  ground 

for  a  new  trial,  in  violent  assaults, 

416 
See  New  Trial. 

3.  Damages*  where  they  are  trifling,  in 

a  most  outrageous  assault,  the  court 
will,  in  such  a  case,  gp*ant  a  new 
trial  in  its  discretion,  although  it  is 
not  usual  to  grant  new  trials  for 
smallness  of  damages,  466 

4.  In  slander  cases,  the  court  will    very 

rarely  grant  new  trials  fur  high  da- 
mages, unless  they  are  far  beyond 
the  bounds  of  mo(feratioo»  304 

See  Slander. 
DEBTOR  INSOLVENT. 

1«  Where  a  man  takes  the  benefit  of  the 
insolvent  debtor's  act,  in  the  inferior 
court  of  the  city  of  Charietton,  it  en* 
titles  him  to  a  discharge  from  his  su- 
ing creditors^  in  the  court  of  com- 
mon pleas,  104 

3.  An  insolvent  debtor  not  to  be  dischar- 

S:d  where  fraud  is  suggested,  until 
at  point  is  determin^  either  by 
the  court  or  jury,  147 

3.  Mere  allegations  of  fraud  are  not  siif- 
ficient  to  deprive  a  man  of  the  bene- 
fit  of  the  act.  Affidavits  containing 
the  facts  must  be  filed,  r'^. 


In  cases  not  complicated  in  theff 
nature,  the  court  will  determine  on 
the  affidavit  or  suggestions  in  a  sum- 
mary manner,  147 
But  where  they  are  intricate  or 
difficult,  the  court  will  send  them  to 
a  July  to  be  tried, .  H, 

DECLARATIONS. 

1.  In  a  declaratien  of  slander,  if  some 
counts  are  good,  and  others  bad,  • 
general  finding  will  support  the 
good  counts,  304 

3.  If  a  declaration  is  filed  by  the  plaintiff 
within  a  year  and  day  from  its 
return,  it  is  good;  but  not  after- 
wards, as  the  writ,  after  that  time, 
becomes  discontinued,  414 

See  Practice. 
DECREE. 

1.  A  decree  or  sentence  in  a  foreign 

court  of  admiralty,  as  lanfiti  prize 
or  as  cnem/tf«'  property^  is  conclusive 
against  all  the  world,  363.  367 

2.  Where  a  decree  is  doubtful  or  of  an 

ambiguous  or  uncertain  nature,  or 
where  the. libel  is  on  one  ground,  and 
decree  on  another,  or  the  like,  it 
will  justify  the  couK  in  opening  the 
proceedings,  and  permitting  evidence 
on  botli  sides,  363 

See  also  388. ' 

DEED. 

A  deed  not  recorded  within  six  monthe 
after  its  date,  does  not  lose  its  priori- 
ty to  a  subsequent  judgment,  in  dis- 
tricts where  county  courts  were  ne- 
ver established,  ^ 

See  Mortgage. 

DIES  DOMINICUS. 

The  Lord's  da^,  commonly  called  Sundaj, 
not  a  day  m  law  ;  non  ett  dies  juridi' 
CU9.  If  a  verdict  be  delivered  in  on 
Sunday  morning,  after  12  o'clock  on 
Saturday  night,  it  will  be  A  good 
ground  for  a  ne  w  trial,  233 
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DISCOUNT. 

)•  Torta  and  trespasses.  Sec.  are  not  dis- 
coantable  unde^  the  discount  act; 
only  BBoney  transactions  or  mutual 
debts*  accounts,  or  other  matter 
arising  ex  eontractUt  and  not  ex  deiiaot 

351 

S:  hi  an  action  on  a  bond  against  one  joint 
obligor,  any  fair  discounts, 'whicn  the 
the  other  co-obligor  may  haTe  against 
the  plaintifT,  may  be  set  off  against 
the  bond,  475 

3.  An  aasigned  bond  is  a  fP^  discount 
against  another ;  but  tf  the  pluntiff 
can  shew  that  the  bond  so  assigned 
over  haa  been  paid  off  by  a  receipt, 
the  statute  of  limitationa  will  not 
run  against  such  receipt,  481 

See  SUtute  of  Limitations. 

DISTRIBUTION. 

The  distribution  of  intestates'  estates 
among  collateral  relations,  is  not  to 
be  carried  down  further,  by  the  act 
of  179i,  abolishinr  the  rights  of  pri- 
mogeniture, kc.  than  the  children  of 
the  brothersand  sisters  of  the  intes- 
tatet  393 

DOWER. 

1.  The  widow  of  a  man  whose  estate 
has  been  confiscated,  is  notwith- 
standing entitled  to  her  dower  in  hia 
lands,  20 

%  Where  the  copimissioners  in  a  writ  of 
dower,  aasign  to  a  widow  more  than 
by  any  known  rule  of  law  she  is  en* 
titled  to,  the  proceedings  will  be  set 
aside,  449 

DURESS. 

Duress  of  goods,  under  some  circum- 
stances of  hardship,  will  avoid  a  bond 
given  to  procure  their  release,  or 
to  gain  a  repossession  of  them,  211 


pensation   to  the  lot   owners  over 
which  it  runs,  3S 

See  Highways. 


EJECTMENT. 

The  old  action  of  ejectment  changed  in- 
to the  action  of  trespass,  or  rather 
the  action  of  trespass  to  try  title  to 
land,  substituted  in  the  room  of  the 
old  action  of  ejectment,  in  which  the 
plaintiff  can  recover  mesne  profits  in 
addition  to  his  right  to  the  land,  115 
See  also,  p.  134. 

ESCAPE. 

Upon  an  action  for  a  negligent  escape,  no 
the  part  of  the  sheriff  ^s  deputy,  who 
had  taken  a  defendant  on  a  co.  to. 
the  debt  becomea  the  debt  of  the 
sheriff;  but  if  the  defendant  is  taken 
on  mesne  process,  where  damages 
are  unascertained,  the  jury  mav  give 
whateyer  sum  they  may  think  rea- 
sonsble,  or  they  may  take  the  insol- 
vency of  the  debtor  into  considera- 
tion, 395 

EXECUTION. 

1.  The  time  fi>r  renewing  an  execution,  or 

the  vear  and  day,  so  as  to  render  a 
ed.jO'  unnecessary*  is  to  be  compu- 
ted, not  from  the  time  the  first  one 
was  lodged  in  the  sheriff's  oflSce, 
but  firom  the  last  day  it  had  to  run  in 
court,  126 

See  Tear  and  Day. 

2.  Where  a  levy  has  been  msde  by  a  she- 

riff^ by  virtue  of  an  execution  f^fjl.fa* 
within  the  year  and  day,  he  may  sell 
personal  goods  or  chattels  after  the 
expiration  of  that  period,  or  even  af- 
ter he  is  out  of  office,  12& 

See  Sheriff 
EXECUTOR. 


Mwt  Bay  Street,  in  the  city  of  Ckarleeton, 
autborixed  to  be  laid  off  by  act   of 
^mbly,  without  making  any  com- 

1 


1.  An  executor  is  liable  to  pay  back  mo- 
ney received  by  him  from  a  sberifH 
through  mistake,  for  the  use  of  tes- 
tator's estate*  where  it  is  paid  by 
the  sheriff  under  a  judgment  and  ex- 
ecution, not  knowing  a  mortgage  on 
the  premises  prior  to  the  judgment, 

H5 
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S«  Where  executors  or  administratorB  aae 
in  right  of  their  testators  or  intes- 
tates, they  pay  no  costs ;  but  where 
they  are  defendantSt  theyi  are  liable 
de  bonis  testatoru,  or  out  of  the  eflecta 
of  the  intestate^  166 

If,  however,  executors  or  adminis- 
trators sue  for  a  trespass  or  conver- 
sion, after  the  death  of  the  testator  or 
intestate,  where  they  need  not  name 
themselves  as  executors  or  adminis- 
trators! or  for  a  cause  of  action  of 
which  the  testator  or  intestate,  was 
not  conusant;  in  such  cases  they 
shall  be  liable  for  costs  if  they  fail  in 
their  actions,  or  become  nonsuited. 

See  Costs. 

3.  Executors  not  liable  for  coats  on  a  non- 
suit, (though  they  may  be  liable  on  a 
nott  prof  where  delay  is  imputable  to 
them.)  Th^y  may  even  discontinue 
without  costs,  if  they  discover  that 
they  cannot  maintain  their  action,  399 

EQUITY  COURT. 

A  court  of  equity  citn  never  be  consider- 
ed as  extinct,  as  long  as  there  is  one 
chancellor  surviving,  capable  of  per- 
forming any  of  the  duties  of  such 
court,  182 


the  obligor,  or  maker  of  tiie  note  or 
bond  is  proved,  50€ 

Sed  S^.?  A  subsequent  decision  ^un- 
•  der  the  act  of  1803,  has  altered 
the  above.  See  the  case  poet,  iik 
which  it  was  determined  that  it  was 
not  previously  necessary  to  prove 
the  hand-wi'itings  of  the  witnesses. 

5.  Where  a  jury,  in  a  criminal  case,  find 
without,  or  contrary  to  evidence,  and 
convict  a  man  of  an  offence  which 
may  subject  him  to  corporal  punish- 
ment, the  court  will,  upon  the  report 
of  the  judge  who  tried  the  cause* 
without  further  argument,  order  & 
new  trial,  520 

See  New  Trial. 

6k  Parol  evidence  may  be  admitted  on  m 
trial  to  show  the  real  situation  of 
lands,  or  to  explain  a  mistake  in  the 
grant ;  as  where  lands  were  said  tft 
fie  on  the  waters  of  Broad  JRiver,  in- 
stead of  laying  on  the  waters  of  the 
Catanba  River,  539 

Set  Sening    &  Murford*e  Virgkua  Me* 
porUf  Ist  vol.  p.  \77, 


FACTOR. 


EVIDENCE. 

1.  Circumstantial  evidence,  or  a  well 
connected  train  of  circumstances 
proved  by  clear  and  unequivocal  tes- 
timony, may  be  given  in_  proof  to  a 
jury,  as  presumptive  eviaence  of  a 
fact,  which  could  not  have  happen- 
ed, unless  such  fact  bad  pre-existed, 

190 

X  The  discovery  of  new  evidence  after 
trial  and  conviction,  not  a  good 
ground  for  a  new  trial,  267 


See  New  Trial. 


1.  A  factor  has  no  riffht  to  take  up  jKOods 

hi  the  name  of  bia  principal  mm  a 
merchant,  without  a  special  order 
for  that  purpose,  so  as  to  charge  the 
principal  with  the  amount,  S69 

The  mere  act  of  the  principal  or  plant- 
er, of  sending  him  rice  for  sale,  givee 
him  no  such  authority;  the  merchant 
in  such  case  must  look  to  the  factor 
for  his  money,  371 

2.  Where  a  merchant  employs  a  fiictor 

or  agent  abroad  for  a  special  purpose* 
he  shall  not  be  answerable  for  the 
acts  of  the  agent  further  than  he  acts 
within  the  powers,  and  for  the  pur- 
poses for  which  he  was  constituted, 

505 


FEE  CONDITIONAL. 


3.  Newspaper  advertisements  not  proper 

evidence  to  be  sent  to  a  jury,  unless 

in  cases  of  slander,  libels,   or  the 

like,  492    Where  a  father  gives  land  to  his  son,  and 

4s.  Where  there  is  a  witness  to  a  bond  or  the .  heirs  or  his  body,  which  woidd 

note,  his  hand- writing  ought  to  be  create  an  estate-tail  in  England^  the 

proved,  befdre  the  band-writing  of         marriage  of  such  son,  and  hsriog 
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ittnsi  will  mtkB  the  etUte  a  oondU 
tional  fee ;  tnd  his  alteration  of  it 
afterwirdi,  daring  the  life  of  saeh 
i88tie»  will  constitute  a  fee-simple  in 
the  purchaser,  so  as  to  bar  the  re- 
Buunder-maa,  397 

FEME  COVERT. 

A  fime  tovertf  although  a  sole  dealer, 
h  not  liable  on  a  bond  given  by  her 
and  her  husband,  ■  unless  she  is  spe- 
cially mentioned  as  such,  and  so 
stated  in  tiie  pleadings,  1 12 

And  if  after  mdement  agunst  her  on 
auch  bond,  she  be  taken  on  a  ca.  «a. 
she  is  entitled  to  her  discharge  ;  as 
all  the  proceedings,  as  to  her,  are 
Bot  onlv  voidable,  out  absolutely  void 
«pon  tM  fiu^e  of  the  proceedings, 

ih. 

riERI  FACIA9. 

fiirifactat  not  essentially  necessary  to  be 
produced  with  sheriff's  deed  on  a 
trial  of  title  to  land,  449 

FINES  AND  FORFEITURES. 

1.  There  is  no  forfeiture  at  common  law 
for  treason  till  after  conviction  and 
sentence  \  no  bill  of  attainder,  or 
confiscation  act,  will  deprive  a  widow 
of  her  dower,  21 

)L  All  prosecutions  for  fines  and  forfeitures, 
and  penalties,  tinder  any  of  the  acts 
of  the  state,  must  be  commenced  or 
prosecuted  within  six  months  after 
they  are  incurred,  •  otherwise  they 
are  for  ever  barred,  215 

Sane  point  determined*  p.  96 

FORCIBLE  ENTRY  AND 
DETAINER. 


FORGERY. 

1.  Fbrglnr  an  order  for  delivery  of  goodv 
is  a  felony  within  the  meaning  of  the 
•tatute.  There  are  no  precise  words 
or  forms  necessary  to  make  such  or- 
'  der  the  subject  of  forgery.  It-  ia  si^ 
ficient  if  calculated  to  deceive  and 
defraud,  262 

%  Bat  if  an  indictment  states  the  offence 
to  be  against  a  Brituk  statute,  made 
of  fbrce  in  this  statot  (when  in  fact 
there  is  no  such  statute  made  of 
force,)  instead  of  stating  the  offence 
to  be  against  air  act  of  the  legislature 
of  the  state,  it  is  bad,  and  will  be  a 
good  ground    to    arrest  the  judgw 


ment. 


See  Indictment.    ^ 


FRAUD. 


Fraud  is  not  to  be  presumed,  and  where 
a  jury  take  upon  thera  to  presume 
fraud^  where  none  is  provei^  the 
court  wiU^rant  anew  trials         520 

See  pebtors  Insolvent 

See  New  Trial. 


GAMING. 

The  value  of  a  horse  lent  to  stake  at  a 
learning  house,  may  t>e>  recovered  by 
the  lender  from  the  gambler,  if  ac- 
tually delivered  over,  tliough  all  con- 
tracts for  money  lost  at  play  are  ab- 
solutely void,  .         — 


An  indictment  will  lay  for  a  forcible  en-    '       GEORGETOWN  STREETS. 

try  and  detainer  against  a  third  per- 
son who  intrudes  himself  on  land,  or 
enters  after  judgment  against  a 
former  intruder;  and  tlie  sheriff*, 
who  has  the  writ  of  restitution,  may 
«Iawfiilly  tivn  him  out  of  possession, 
as  well  as  he  might  have  done  the  1.  Where  a  father  makes  a  parol  gift  of  a 
original  intruder,  bad  he  fiuund  him  negro  girl  to  his  daughter  on  mar- 

la  poesession  of  the  premises^      355  riage»  and  says  he  would  give  her 


See  Highway. 
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twHher,  and  dflerwtrds  actuailv 
sends  that  other ;  this  is  a  good  gpft 
in  law,  so  as  to  Test  the  propertf  in 
the  baaband,  538 

9.  But  if  after  all  this,  the  fmther  takes 
back  one  of  tliose  negr«  girls,  and 
gives-  her  by  deed  of  gift  to  a  son, 
who  l^eps  possession  of  her  for  10 
years,  this  will  bar  the  husband's 
right  by  the  statnte  of  limitationsy  i6. 

See  Limitation  Act. 


GOVERNOR. 

A  pardon  from  the  executive  will  not  dis- 
charge the  moiety  of  a  fine,  which 
goes  to  the  informer  or  prosecutor  in 
a  criminal  prosecution,  nor  exonerate 
the  sheriff  on  a  rule  to  bring  the 
money  into  court,  565 

See  Pardon. 


lowed  5  years  after  he  conies  of  age 
to  prosecute  his  right  to  the  land,  487 

See  Limitation  Act 

4.  The  loss  of  a  grant,  in  order  to  the 

admission  of  a  copy  in  evidence  un- 
der the  act  of  1803,  must  be  made 
by  the  plaintiff  himself,  and  not  by 
»  third  peraon,  525 

5.  By  the  land  act  six  months  are  allowed 

to  every  grantee  to  take  out  or  per- 
fect his  grant,  afler  a  return  of  the 
plat  and  survey  into  tlie  surveyor-ge- 
neraVs  office ;  and  any  other  grant 
taken  out  for  the  same  land  within 
that  time,  or  any  part  thereof,  in 
iptofaeto  void,  55S 


H 


HABEAS  CORPUS: 

A  man  admitted  to  bail  on  suspieion  nf 
forgery,  is  not  entitled  to  his  dis- 
charge, under  the  habeae  corpus  act» 
from  the  prosecution,  at  the  second 
court,  if  the  witnesses  for  the  state 
do  not  attend  ;  though  if  he  had  been 
confined  in  gaol,  and  no  bill  of  in- 
dictment had  been  found  against 
him,  he  would  then  of  right  be  en- 
titled to  bul,  563 

See  Bail. 

HEIR  AT  LAW. 

and  the  merits  have  been  determined 

by  a  court  of  ceneatt,  %  common  law    An  heir  at  law  shsll  not  be  deprived  of 


GRANT. 

1.  Where  theiv  are  two  grants  for  the 
same  land,  the  eldest  shall  always 

{prevail,  (unless  it  is  taken  out  on 
and  surveyed  for  another  within  the 
6ix  months  allowed  by  law  to  gran- 
tees for  perfecting  their  grants,)  and 
Ihe  merits  of  contending  parties  pre- 
vious to  the  obtaining  the  grant,  are 
matters  for  the  court  of  caveats,  and 
not  for  this  court,  except  in  the  in- 
stance above  mentioned,  426 
5.  So  where  there  have  been  contending 
cUirfiants  for  a  grant  of  vacant  lands. 


3. 


court  will  never  suifer  the  merits  to 
be  again  opened,  or  any  evidence  to 
be  offered  about  such  claim,  previous 
to  the  date  of  the  grant,  454 

A  copy  of  an  old  grant  from  the  re- 
cords, is  presumptive  evidence  that 
a  grant  once  existed :  and  a  great 
number  of  years  having  elapsed,  is 
also  presumptive  evidence  that  it 
has  b^en  lost  by  time  or  accident ; 
especially  where  the  grantee  is  dead, 
and  all  the  witnesses  who  could  have 
provc^  the  fact,  have  died,  487 

A  person  under  21  years  of  age  claim- 
ing under  such  grant,  ahall  be   al- 

VoL.  11  4 


his  right  of  inheritance  by  the  con- 
fiscation act,  where  his  ancestor  died 
between  the  supposed  commission  of 
the  oftence,  and  the  passing  of  the 
act,  536 

HIGHW.A^?- 

1.  A  highway  or  street  may  be  laid  oflT  by 
the  legislature,  without  makii^  com- 
pensation to  the  owners  of  land 
through  which  it  may  run,  38 


D 


See  Mast- Bay  street^  Charietton. 
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2.  To  constitute  a  public  street  or  hfgh- 

way»  it  is  necessary  it  should  not 
only  be  laid  ofH  but  used  as  such  by 
the  public,  282 

But  nonuser  for  a  great  number  of 
years,  will  forfeit  a  right  to  a  high- 
way or  street,  286 

See  Georgetown. 

3.  The  remedy  for  obstructing  a  sh'eet  or 

highway  is  by  indictment,  and  not 
by  a  civil  suit  or  action  of  trespass, 

292 

HUSBAND  AND  WIFE. 

Where  a  husband  is  absent  from  his  wife 
seven  years  or  upwards,  without  her 
hearing  from  him  during  that  time, 
it  will  excuse  her  in  marrying  a  se- 
cond husband,  on  the  ground  or  pre- 
sumption that  her  first  husband  was 
dead ;  and  she  shall  liave  her  share 
or  distribution  of  her  second  hus- 
band^f  effects,  although  it  may  still 
be  dcKibtful  whether  the  first  husband 
be  dead  or  iiot>  476 
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IMPARLANCE. 

1.  In  all  misdemeanors  of  every  degree, 
the  defendant  is  entitled  to  an  im- 
parlance as  a  matter  of  right,  till  the 
next  succeeding  court,  96 

3.  An  imparlance  is  not  allowed  on  a  sum- 
mary process,  unless  on  good  CMUse 
shown,  327 

INDEMNITY. 

Upon  a  bond  of  indemnity,  the  obligee  is 
not  obliged  to  wait  till  he  is  com- 
pelled to  pay  before  he  sues  ;  he 
may  bring  his  suit  on  his  bond,  the 
moment  after  the  first  breach  happens 
in  not  performing  the  condition,   145 

INDICTMENT. 

1.  Where  time  and  place  are  set  forth  in 
the  caption  of  an  indictment,  with 
sufficient  certainty  to  a  common  iu- 


tei»t,  legal  lubtlettes  and  aicetiee  are 
to  be  disregarded,  451 

2.  In  all  prosecutions,  on  the  part  of  the 

state,  where  a  defendant  or  prisoner 
calls  no  witnesses,  his  counsel  shall 
have  the  privilege  of  concluding  to 
the  jury,  notwithstanding  the  former 
practice  to  the  contrary,  ib. 

3.  If  an  indictment  states  an  offence  to  be 

against  a  Brithk  act  of  parliament, 
made  of  force  in  this  state,  (when 
in  fact  there  is  no  such  act  made  of 
force,)  it  is  bad,  and  will  be  a  good 
ground  in  arrest  of  judgment,      263. 

See  YoT^tf' 

INDORSOR  AND  INDORSEE. 

1.  The  indorsee  of  a  note  originally  usa* 
rjotts,  cannot  recover  on  it,  tboagh  it 
come  into  his  hands  for  valuable  con- 
sideration, in  the  way  of  trade,  33 
Dut  he  may  recover  against  the  in- 
dorsor,  on  a  count  for  money  had  and 
received,  31 

3.  The  indorsee  of  a  note  is  bound  to  use 

all  due  diligence  to  get  payment 
from  the  maker,  and  if  he  fiiils,  he  is 
bound  to  give  due  notice  to  the  in- 
*  dorsor,  before  he  can  maintain  his 
suit,  2ir 

But  a  constructive  or  presumptive 
notice,  arising  from  the  insolvency  of 
the  maker  of  the  note,  is  not  sufli> 
cient.  Actual  notice  must  be  given 
by  protest,  or  otherwise,  ib, 

3*  indorsement  of  a  note  in  partt  snd  af- 
terwards an  indorsement  of /Ac  rrn- 
flfii«,  is  bad,  and  will  not  charge  the 
indorsor,  nor  can  the  holder  of  it  re- 
cover against  the  maker,  324 

4.  It  is  not  necessary  t))at  an  indorsor  of 

a  note,  or  an  inland  bill  of  exchanffe» 
sliould,  in  all  cases,  have  notice  Dy\ 
protest,  of  non-payment  by  the  maker 
or  drawer  ;  any  other  good  and  rea- 
•onable  notice  is  sufficient,  374 

INFORMATION. 

Public  prosecutions  by  informations  have 
been  abolished  by  the  constitution  of 
South  Carolina^  as  inconsistent  with 
the  true  spirit  of  liberty;  and  all 
prosecutions  for  crimes  and  offences, 
are  to  be  carried  on  by  indictments 
through  the  medium  of  the  gi*and  ju- 
ries of  the  countr}'. 
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INTEREST. 

1.  Interest  not  to  be  allowed  on  any  judg- 
ment founded  on  tort  or  tretpats,  be- 
ing ftctions  entirely  sounding  in  da- 
mages, and  not  on  contract  express 
or  implied,  193 

d.  Interest  Is  not  recoverable  upon  open  or 
book  accounts,  or  on  any  unliquidated 
demand,  previous  to  the  finding  of 
the  jury,  233 

3.  Interest  is  not  recoverable  on  a  reple- 
vin bond. 

See  Replevin. 

JOINT.TENANTS   AND  TENANTS 
IN  COMMON. 

If  one  joint-tenant  or  tenant  in  common, 
sues  for  the  whole  land,  and  only 
proves  himself  entitled  to  one  third 
part  of  it,  he  shall  not  be  nonsuited 
on  that  account,  but  shall  have  his 
verdict  for  that  part  which  he  is  en- 
titled to,  and  the  judgment  shall  be 
moulded,  so  as  to  answer  the  ends  of 
jaatice»  457 

Same;  point  determined,  page      539 


JUDGE. 

A  judge  is  not  liable  to  an  action  for  da- 
mages on  account  of  any  opinion  de- 
termined by  him  as  such,  though 
impeachable  for  misconduct,  69 

JUDGMENT. 

1.  A  judgment  is  not  to  be  set  aside  after 

several  years  standing  for  any  error 
or  omission,  which  might  have  been 
taken  advantage  of  in  pleading,  while 
the  cause  was  in  traneitu,  or  by  mo- 
tion in  arrest  of  judgment,  or  for 
new  trial,  before  final  judgment,  333 

2.  A  judgment  loses  its  lien  on  land  after 

five  years'  actual  possession  by  a  third 
person,  who  is  atl  actual  occupant 
subsequent  to  the  judgment,  al- 
though as  between  plaintiff  and  de- 
fendant it  binds  without  limitation  of 
time,  338 

See  Lien ;  also^  Possession. 


3.  An  exemplification  of  a  judgment  from 
another  state  sufficient  to  establish 
the  freedom  of  a  negro  in  South  Ca- 
rolina, 485 

JUROR  AND  JURY. 

1.  Where  a  jury  take  upon  themselves  to 

examine  a  witness  afler  they  retire 
into  their  room  to  consider  of  their 
verdict,  it  is  a  good  ground  for  a 
new  trial,  £)4 

2.  If  an  alien  be  dravn  as  a  juror  in  a  case 

of  murder,  it  Is  a  good  cause  of  chal- 
lenge before  trial ;  but  if  the  prison- 
er allow  him  to  be  sworn,  it  is  too 
late  afler  conviction  to  make  it  a 
ground  for  new  trial,  153 

See  tit  Alien. 

3.  Where  a  juror  who  sits  and  finds  a  bill 

as  a  grand  juror  at  a  former  term,  is 
drawn  to  serve  as  a  petit  juror  at  the 
next  succeeding  term,  and  is  permit- 
ted to  be  sworn  ;  it  is  too  late  after 
conviction  to  make  it  a  ground  for  a 
new  trial,  or  in  arrest  of  judgment, 

153 

4.  The  integrity  or  good  conduct  of  a  Ju- 

ror, shall  never  be  called  in  question 
in  any  cause,  unless  it  be  upon  affi- 
davit made  of  such  misconduct  on 
his  part,  a  copy  of  which  mu«t  be 
duly  served  oA  him,  before  the  ri- 
sing of  the  courti  in  order  that  he 
may  have  an  opportunitpr  of  exculpa- 
ting himself  Qo  oatb«  i/^the  charge  it 
unfounded,  267 

See  also  same  point  determined^  p*  315. 
JUS  POSTLIMINIUM.    . 

Negroes  or  other  property  taken  hj  an 
enemy,  and  returning  again  within 
the  limits  of  the  country  belonging 
to  the  former  sovereign,  is  to  be  re- 
stored to  the  former  proprietor,  and 
is  secured  to  him  by  th^  jut  pottlimi- 
niuTTit  which  is  a  part  of  the  national 
'  law,  paramount  to  municipal  regula- 
tions of  any  individual  state,  229 

JUSTICE  OF  THE  PEACE. 

1.  A  justice  of  the  peace  may  commit  for 
a  contempt  offered  in  his  presence ; 


A  TABLE  OF  TH£  PRINCIPAL  MAT1%R8. 


md  bis  "vTArnrnt  of  comtnitinefit  un- 
der his  hand  and  seal,  ia  the  bif^iest 
evidence  of  such  contempt,  1 

He  is  not  lisbie  in  a  special  actkm 
for  damages,  for  what  he  does  in  his 
judicial  capacity,  6 

2.  A  justice  ot  the  peace  is  not  punisha- 
ble by  indictment  for  any  act  done 
by  him  in  bis  judicial  capacity,  unless 
be  acts  oppressively  in  his  office, 

385 

Set  Magistrate- 


LEGACY  AND  LI^GATSE. 

Wbefe  lands  arr  specifically  Revised  by  a 
testator,  and  the  executor  does  not  file 
htspleaof  ^•raeac/fmnitlrovff,  in  order 
to  shew  that  personal  assets  are  ex- 
hausted, or  |>roduce  personal  property 
to  satisfy  t^  judgipent  creditor,  such 
land  may  be  sold  by  the  sheriflT,  not- 
'withstandinr  the  specific  devise  in  sa- 
tisfaction of  the  ji^lgment«  and  the 
purchaser  at  such  sale  will  be  secure 
m  his  purchase ;  and  the  legatee  must 
look  to  the  executor  for  bis  neglect 
in  suffering  the  land  to  be  sold,    o39 

LIEN, 

The  lica  which  a  judgment  gives  on  a  de- 
fendant's lands,  is  lost  by  5  years* 
peaceable  possession  of  a  bona  Jlde 
{mrchaser  from  the  defendant, 
though  subsequent  to  the  judgment. 
But  as  between  plaintiif  and  defend- 
ant, it  will  remain  \\'Ilhout  Un^itation 
of  time,  339 

$fe€  Mortgage. 
LEX  LOCL 

The  law  of  the  country  whei'e  a  contract  is 
made,  is  to  govern  the  contract  where 
it  is  to  be  performed  in  such  country ) 
but  if  made  with  a  view  of  its  being 
perforined  in  another  countrv,  then 
the  law  of  the  place  where  it  is  to  be 
performedy   is    the   governing  rule, 

3rr 


LIMITATION. 

t.  Where  a  writ  is  taken  out  againstone 
executor  or  administrator^  where  se- 
reral  are  qualified,  it  vrill  not  pre- 
vent the  act  of  limitations  from  run- 
ning against  a  debt  or  demand,  be- 
cause such  suit  is  quati  no  suit,  and 
a  second  writ  against  all  the  execu- 
tors or  administrators*  will  not  cure 
the  defect,  where  the  statute  has  mn 
out  before  it  was  sued  out,  194 

9*  A'release,  a  receipt,  or  acquittance  of 
any  kind,  is  not  within  the  meaning 
or  intent  of  the  statute  of  limitations, 
for  they  go  to  extinguish  a  debt  or 
demand  pro  t/tnto,  which  probably 
might  be  barred  by  ^le  statute,  481 

3.  Persons  under  21  years  pf  age   have^ 

five  veurs  af\er  attHining  that  a^^ 
the  riglit  of  prosecuting  their  claini 
for  lands,  4^ 

4.  The  act  of  limitations  will  bar  the  right 

of  a  husband  from  recovering  a  ne- 
gro, given  hi?  wife  on  marriage, 
where  the  f\ither  takes  her  back  and 
gives  her  to  a  son,  unless  he  brings 
his  action  to  recover  her  within  four 
years  aflcr  she  is  taken  away,      528 

5.  A  limitation  of  negroes  in  a  marriage 

settlement  to  a  daughter,  and  after 
her  death  to  the  heirs  of  her  body,  U 
too  remote ;  it  vests  in  tlie  first  ta- 
ker, and  will  be  liable  to  the  bus- 
band's  debts,  4^1 

Sett  Marriage  Settlement. 
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MAGISTRATE. 

A  magistrate  is  not  liable  to  be  punished 
by  indictment,  unless  he  acts  op* 
pi^ssively  in  his  .office.  He  may- 
commit  disorderly  persons  for  con- 
tempts offered  him  while  in  the  exe- 
cution of  his  office,  and  for  that  pur- 
pose may  make  himself  a  judge  in 

{lis  own  causff  1 

Also,  38^. 

MAIDENS.     ^ 

The  seducing  and  deflowering  a  inaid« 
under  16  years  of  age»  without  thp 
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cMfent  of  her  pftrentt  or  guardians, 
iubjects  the  seducer  to  five  years'  im- 
prison Qient,  under  the  statute  of 
JPhilip  ^  Mary^  made  of  force  in 
South  Carotinat  418 

MANDAMUS. 

1.  A  mandamut  will  lie  to  compel  a  cor- 
poration to  malLe  an  assessment  on 
the  inhabitants  of  a  city,  to  pay  for  a 
house  pulled  down  to  open  a  street 
through  it,  for  general  use  and  con- 
venience, 63 

3.  A  mandamut  will  He  to  the  commis- 
sioners of  the  tobacco  inspection,  to 
restore  an  inspector  of  tobacco  for 
supposed  misconduct,  unless  the 
specific  charges  have  been  furnished 
him  in  writing,  in  a  reasonable  time  to 
make  his  defence,  and  unless  also, 
the  witnesses  against  him  be  examin- 
ed on  oath,  and  their  testimony  redu- 
ced to  writing,  so  that  the  court 
may  judge  of  the  reasonableness  of 
such  removal*  105 

MARKIAOE  SETTLEMENT. 

Where  a  settlement  is  made  by  a  father 
on  his  daughter,  on  her  marriage, 
and  he  gives  her,  during  life,  sundry 
negroes,  and  after  her  death,  to  the 
heirs  of  her  botfyg  this  limitation, 
which  would  create  a  perpetuity  in  a 
*  chattel,  is  too .  remote,  and  will  vest 
the  whole  in  the  first  taker,  so  as  to 
make  them  liable  to  the  husband^s 
debts,  4ri 

MASTER  AND  SERVANT. 

1.  A  master  is  not  liable  in  damages  for  the 
Unauthorized  acts  of  bis  negroes  and 
servants,  done  without  bis  knowledge 
or  approbation,  except  it  be  in  the 
way  of  trade,  or  in  the  exercise  of 
tome  public  employment  or  trust,  345 

2*  A  master  may  maintain  his  action 
against  another  for  beating  his  sUve, 

rd 

MECHANICS'  BOOKS. 

Mechanics'  books  of  account  are  good  evi- 
dences to  prove  their  accounts  to  a 


jnryt  in  the  tame  maADcr  as  iBerchants' 
books,  963 

See  Tradesmen's  Books. 


MERCHANTS  AND  COPARTNERS. 


1.  The  acknowledgment  of  one  copartner 
of  the  justness  of  an  account  current 
transmitted  against  the  copartnership, 
will  bind  the  others,  tlmugh  it  be  afr 
ter  the  dissolution  of  the  copartner- 
ship ;  for  it  is  not  in  the  nature  of  a 
now  contract,  but  the  recognition  of 
an  old  one,  made  while  the  copart- 
nership existed,  5ZZ 

See  Partners. 

3.  Where  a  suit  is  brought  against  the 
surviving  copartners,  and  the  n;;mes 
of  the  survivors  only  are  nariiecl  in 
the  writ,  but  the  names  of  the  wliole 
are  set  forth  in  the  declaration,  it  is 
good*  as  the  declaration  is  an  enlarge- 
ment of  the  original  writ,  543 


MORTGAGE  AND  MORTGAGEE. 


1.  A  mortgage  does  not  lose  its   lien  by^ 

not  being  recorded.  Any  judgment 
afterwards,  must  be  subject  to  this 
prior  encumbrance,  80 

2.  A  mortgagee  has  his  choice  of  two  re- 

medies, where  the  mortgaged  lands 
have  been  sold  by  a  sheriff,  under  a 
judgment  subsequent  to  such  mort- 
gage, and  the  money  paid  over  by  the 
sheriff  to  the  judgment  creditor  «  he 
may  either  go  on  in  equity,  and  fore- 
close his  mortgage,  and  resell  the 
premises,  or  he  may  relinquish  his 
lien  cm  the  land,  and  go  on  against 
the  creditor  who  received  the  price 
of  the  land,  as  for  money  paid  and 
received  to  his  use,  82 

3.  Where  lands  have  been  mortgaged  by 

a  testator  in  his  life-time,  and  there 
are  some  judgments  againat  him 
prior  to  such  mortgagCf  and  some 
after,  any  moneys  coming  into  the 
hands  of  a  sheriff,  from  any  execu- 
tions arising  from  the  sale  of  negroes 
or  other  personal  property,^der  the 
junior  judgments,  shall  be  appropria- 
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ted  ilrflt  to  the  payment  of  the  elder 
judgments,  so  as  to  leave  -the  mort- 
gaged premises  clear  and  unencum- 
bered, to  pay  and  satisfy  the  mort- 
gagee, agreeable  to  the  order  in 
which  it  really  stood  at  the  time  of 
tKe  transaction,  86 

4.  Where  there  are  two  moKgagpes  of  the 
same  lands,  and  the  elder  mortgage 
is  recorded  in  the  ncretary**  officct 
and  the  younger  recorded  in  tlie  re- 
gUter't  office  ojf  mesne  conveyancee^  the 
younger  mortgage  shall  have  a  pre- 
ference, undt!r  the  act  to  prevent 
double  mortgages  from  the  same 
person,  inasmuch  as  this  younger 
mortgagee  was  recorded  in  the  proper 
office,  appointed'  by  law  for  reccifd- 
ing  mortgages  on  lands,  and  the 
former  not,  509 


N 


NEGROES. 

1.  The  unauthorized  acts  of  negroes,  done 
witboot  the  master  or  owner's  orders 
or  consent,  wiU  not  subject  the  mas- 
ter to  daroag«:s,  unless  in«the  way  of 
trade,  or  a  public  employment,    Z^ 

Set  Master  and  Servant 

%  A  negro  dealing  with  a  clerk  of  a  shop- 
keeper without  a  ticket  from  his 
master  or  employer,  is  not  suffi- 
cient to  charge  such  shop-keeper  on 
an  indictment  under  the  act,  unless 
the  knowledge  of  the  fact  was 
brought  home  to  him,  360 

3.  In  an  action  to  try  the  freedom  of  a 
negro,  an  order  for  security  on  the 
part  of  the  defendant,  for  his  forth- 
coming and  good  treatment,  may  be 
made  at  any  time  during  the  pen- 
dency of  the  suit,  as  well  as  at  its 
commencement,  4^ 

4^  The  beating  of  a  negro  is  actionable 
on  the  part  of  the  master,  as  he  has 
no  other  protector  than  him,  and 
poasesses  no  civil  rights  himself,    70 

See  Master  and  Servant. 

s 


NEWSPAPERS. 


Advertisements  in  a  newspaper,  not  pro* 

oniess 
or  the 


per  evidence  to  go  to  a  iury, 
in  cases  of  slander  or  libels,' 


like. 


492 


See  Evidence. 


NEW  TRIAL, 


1.  In  intricate  cases  of  a  doubtful  nature, 
the  court  will  exercise  its  discre- 
tion in  granting  or  refusing  a  new 
trial,  the  better  to  answer  the  ends 
of  justice,  1^ 

%  Where  a  third  trial  is  moved  for,  afler 
two  concurring  verdicts,  tbe  court 
will  very  rarel^r  grant  a  new  trial,  un- 
less some  plain  rule  of  law  is  viola- 
ted, 153 

3.  The  court  wiU  very  seldom  grant  a  new 

trial  in  slander,  unless  the  damages 
are  outragpeoucly  high,  304 

4.  The  diacovery  of  evidence  no    ground 

for  a  new  trial,  after  trial  and  con- 
viction, SNiT 

5.  In  violent   and   unprovoked  masaults, 

the  court  will  not  grant  a  new  trial 
on  account  of  heavy  damages  ;  but  Let 
violent  and  turbulent  men  take  the 
consequences  of  their  rude  and  of- 
fensive behaviour,  416 
6k  The  court  will  order  a  new  trial  in  all 
criminal  cases,  where  the  presiding 
judge  ahall  report  that-  tbe  conric* 
tion  was  without,  or  contraiy  to 
evidence,  530 

7.  The    court    will  direct  a  new  trial, 

where  a  jury  take  upon  thena  to  pre- 
sume fraudi,  where  none  is  proved, 

I*. 

8.  But  in  some  cases,  where  tkere  are 

very  strong  grounds  to  presume 
A'aud,  in  making  a  marriage  settle- 
ment, the  court  will  order  a  new 
trial,  in  order  to  hare  the  point  mors 
fully  cleared  op,  546 

See  Marriage  Settlement. 

9.  Court  will  not  grant  a  new  trial  for  a 

mistake  in  a  jury  in  point  of  law, 
upon  a  summary  process,  where  the 
party  takes  the  case  from  the  court 
and  sends  it  to  the  jury,  101 

See  Summary  Process. 
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KOVSUIT. 

1.  Where  tbere  isa&iiiireofcsrideneeto 

support  the  suit,  or  maintain  the  ac* 
,  tioQ^  the  premding  judge  ought  to  or- 
der  a  nonsuit ;  as  it  would  be  a  nu- 
gatory act,  to  send  such  unsupported 
cause  to  a  jury ;  but  where  there  is 
testimony,  thou^  of  a  doubtful  na^ 
ture,  or  depending  only  on  a  long 
train  of  circumstances,  or  on  facts 
contradictory  in  tliemseWes,  the 
court  should  send  the  case  to  a  ju- 
ry, to  determine  between  the  parties, 
and  not  cut  the  plaintifl'  off  from  a 
chance  of  justice,  126 

Also,  page  445 

2>  A  nonsuit  does  not  make  executors  lia- 
ble for  costs,  399 

3.  A  nonsuit  set  aside  for  refusing  to  let 
a  cause  go  to  the  jur^',  wheie  there 
were  strong  presumptive  circumstan- 
ces in  favour  of  the  execution  of  a 
deed  under  wlioro  the  plaintiff  claim- 
,  ed,  though  the  actual  proof  of  its  ex- 
ecution by  one  of  the  grantors,  was 
not  made,  which  should  have  been 
submitted  to  a  jury  under  all  the 
circumstances  of  tite  case,    189.  192 

4:  Nonsuit  set  aside,  because  it  appeared 
plaintiff  was  prevented  fy  accident 
from  attending  on  his  cause  at  the 
call  of  the  docket,  and  that  his  wit- 
nesses did  not  attend  according  to 
promise,  owing  to  high  freshes  in  the 
water-':ourses,  &c.  417 

5.  Nonsuit  set  aside,  because  the  judge 
who  presided,  ruled  that  tkfi.fa,  was 
an  essential  link  of  title  where  a 
plaintifFclainis  under  a  sheriflT's  deed, 
and  that  it  should  be  produced,  or 
its  loss  satisfactorily  accounted  for, 

441 


O 


OBLIGOR  AND  OBLIGATION. 

1.  Where  one  joint  obligor  to  a  bond  is 
entitled  to  privilege  on  account  of  his 
being  a  member  of  the  legislature,  it 
shall  not  protect  his  co-obligor  from 
an  arrest,  406 


obligor  to  m  hood*  it  it«ffcleMe  to  the 

Sir 

*%ee  ReLease. 


obliiEor 
wfckole. 


See    Privilege. 


PARDON. 

A  pardon  from  the  goremor,  of  an  offend- 
er, (convicted  of  an  offence  whore  a 
fine  is  imposed,  one  half  of  which  i« 
given  by  law  to  a  prosecutor,)  will 
not  discharge  the  moiety  which  goes 
to  the  prosecutor,  ^lor  will  it  excuse 
the  sheriff,  on  a  rule  upon  him  to  pay 
the  money  into  court,  with  the  costs 
of  prosecution,  565 

PAROL  TESTIMONY. 

Parol  testimony  nay  be  admitted 'to  shew 
the  real  situatioii  of  land  mentioned 
in  a  i^ant,  and  to  explain  any  mis- 
take m  such  grant,  539 

PARTNERS. 

1.  The  acknowledgment  of  one  copart- 

ner of  a  mercantile  house,  of  the  just- 
ness of  an  account  current  transmit- 
ted, and  of  the  balance  due,  shall 
bind  the  other  copartners,  though  It 
be  after  the  dissolution  of  the  co» 
partnership ;  for  it  is  not  in  nature  of 
a  new  contract,  but  the  recognition  of 
an  old  oneV  made  while  the  partner- 
ship  existed,  5dS 

See  Merchants. 

2.  Where  the  naihes  of  thd  sorriTorfe  of  a 

partnership  only,  are  mentioned  in 
the  writ,  but  the  whole  of  them  are 
set  forth  in  the  declaration,  who  com* 
posed  such  copartnership  whSe  alive^ 
it  is  good,  because  the  declaration  is 
only  an  enlargement  of  the  writ,  and 
because  it  might  be  pleaded  in  bar 
to  any  other  possible  suit  for  the 
same  demand,  54S 

PLEAS  AND  PLEADINGS. 


2.  Where  a  release  is  given  to  one  joint-    1.  Where  there  are  seyeral  counts  in  a 
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deekntion*  aoine  good  and  others 
bad,  a  gpeneral  finding  by  a  jory  will 
support  the  good  counts,  304 

2.  All  motions  for  leave  to  plead  double 
must  be  made  in  court,  and  not  in 
chambers,  407 

PLENE  ADMINISTRAVIT. 

The  omission  of  an  executor  to  ^nit  in  his 
plea,  of  piene  {tdminittravitf  in  order 
to  shew  that  all  the  personal  assets 
of  the  esute  were  exhausted,  will 
not  deprive  a  judgment  creditor  of 
his  right  to  sell  any  of  the  lands  of  the 
testator,  (although  they  may  be  spe- 
cificallv  devised  away,)  in  order  to 
satisfy  his  judgment :  nor  will  a  bona 
fide  purchaser's  title  be  affected  by 
any  such  omission,  339 

Set  Legacy  and  Legatee. 
POLICY  OF  INSURANCE. 

1.  In  the  constniction  of  a  policy  of  insu- 
rance, the  intent  and  meaning  of  the 
parties  ought  to  govern.  The  privi- 
lege of  calling  at  an  intermediate 
port  on  a  voyage,  ought  not  to  be 
construed  into  an  obligation  to  do 
so,  unless  circumstances  should  make 
it  necessary,  230 

It  is  no  deviation,  therefore,  within 
the  meaning  of  Hie  policy,  not  to  call 
at  snch  inteiwiediate  port,  ib- 

%  A  ship  parting  from  convoy  by  stress 
of  weather,  will  not  vitiate  the  pcdicy 
so  as  to  exonerate  the  underwriters, 

237 

See  Convoy ;  also.  Warranty,  Protest,  &c. 

t 
POSSESSION. 

1,  Four  years*  peaceable  and  uninter- 
rupted possession  of  negroes  or 
«lher  chattels,  gives  a  good  title 
to  the  possessor  under  tlie  act  of 
limitations,  ^25 

Where  a  defendant  sells  negroes  to  a 
bona  fide  purch  aser  for  a  valuable  consi- 
deration, when  these  is  an  execution 
in  the  sheriff's  office  a^inst  him,  the 
sheriff  has  no  right,  (after  four  years' 
peaceable  possession  by  the  purcha- 
ser,) under  a  renewed  execution,  to 
seize  and  sell  them,  under  pretence 
that  they  were  bound  by  a  former 
execution  *^ 


And  twapiit  will  lie  ag«i«ttft8he« 

riff  who  may  attempt  to  take  them 
into  his  custody,  after  s«ch  poaiet- 
sion,  155 

See  a]io»  page  435, 

2.  Five  years'  peaceable  and  unintemipt- 
ed  possession  of  land  gives  a  good 
title  under  the  act  of  limitations  to 
the  possessor  s  so  that  a  sale  made 
by  a  defendant  who  had  a  judgment 
against  him,  to  a  bona  fide  purchaser 
vtho  held  five  year^t  was  held    good 

'  notwithstanding  such  jud^ent,  539 

3.  A  judgment  creditor,  laymg  by  five 
years  without  renewing  his  judg- 
ment, and  taking  out  Jiiis  execution, 
and  selling  the  defendant's  land,  lo- 
ses his  lien  on  the  land  as  against  a 
bona  fide  purchaser,  by  the  operation 
of  the  statute  of  limitation ;  although 
as  between  plaintiff  *and  defendant* 
the  judgment  would  have  bound  the 
land  without  limitation  of  time*   34S 

4.  Four  years'  peaceable  possession  of  a 
negro,  pr  other  chattel,  even  if  such 
possession  was  tortious  in  tlie  origin, 
is  a  good  title  under  the  act  of  limit- 
-ations,  425 

5.  Five  years'  possession  of  land,  where  a 
party  purchases  under  a  defective  ti* 
tie,  (knowing  of  the  defect,)  is  a 
good  title ;  for  the  part?  roav  rely  on 
which  title  he  pleases?  and  his  pos- 
sessorv  right  will  bear  him  out,  even 
if  Uke  other  fails,  439 

PRACTICE. 

No  declaration  can  be  filed  in  any  cause, 
after  the  expiration  of  the  year  and 
day  from  the  return  of  the  writ,  414 

Set  Declaration. 


PRESUMPTION. 

* 

Presumptive  evidence  may  in  some  spe- 
cial cases  be  allowed,  to  prove  fscts 
from  circumstances  which  could  not 
have  happened,  unless  such  fscts 
had  pre-existed^  139 

PRICE. 

A   sound  price  deserves  a  sonnd  commo-  ^ 
ditv,  and  a  full  o^  valuable  considers-  ' 
tion      raises     in    law    an     implied   • 
warranty  against  all  faults    kno^ni 
and  unknown  to  the  seller,  in  case 
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-    muAkwmimM^tan»  ent  to  be  un- 
MMiMl  «t  the  time  of  sate,      19.  380 

FKIMOGEmTURE. 

Tlie  act  for  abolishing  the  right  of  primo- 
geniture»  and  for  the  more  equal  di»> 
tribution  of  intestates' estates,  does 
not  carry  down  the  distribution  fur* 
Iher  among  collateral  relations^  than 
broken'  and  sisters'  children,     293 

PRISON  BOUNDS. 

Where  a  bond  is  given  for  remaining 
within  the  prison  bounds,  and  the 
defendant  ttUrwards  goes  without 
the  limits,  8cc-  and  the  plaintiff  after- 
wards suet  out  a  second  execution 
for  an  escape,  and  imnrisons  the  de- 
fendant, he  shall  not  afterwards  have 
his  action  on  his  bond,  against  the 
defendant's  security,  because  he  has 
made  his  election,  and  obtained  the 
highest  satisfaction  in  hiw,  the  body 
oftbe  defendant,  208 

PRIVILEGE. 

The  privilege  of  one  co-obligor  to  a  bond, 
as  a  member  of  the  legislature,  will 
not  excuse  the  other  obligor  from  an 
arrest  who  is  not  privileged,        406 

PROCESS  SUAffMART  * 

1.  In  a  case  on  summary  process,  where 
a  party  takes  it^  fhom  the  court  and 
sends  it  to  a  jur>',  and  chooses  to 
rely  on  their  verdict,  he  shaU  be 
bound  by  it,  as  much  so  as  if  he  had 
submitted  his  case  to  arbitrators. 
They  are  to  be  considered  as  judges 
and  jurors  of  his  own  choosing,  and 


the  eoun  will  not  grant  a  new  trial 
for  any  mistake  in  point  of  law,  10  i 

See  New  Trial. 

2.  In  the  summary  jurisdiction  of  the 
court  of  common  pleas,  where  the 
defendant  wishes  to  have  the  benefit 
of  the  plaintiff's  answer  on  oath,  to 
any  material  point  in  the  case,  he 
roust  give  notice  in  writing,  specify- 
ing the  points  particularly  he  wishes 
to  have  answered.  But  this  equita- 
ble mode  is  never  to  be  resorted  to, 
tin  the  common  law  rules  of  evidence 
fail,  and  the  party  has  nu  other  re- 
lief, 280 

3»  Upon  a  summary  process  a  defendant 
is  never  to  be  called  upon  to  admit  or 
deny  a  debt  on  oath,  nor  has  the 
plaintiff  a  right  to  resort  to  equitable 
principles,  where  he  has  a  remedy 
at  common  law,  32o 

4.  An  imparlance  is  not  Allowable  as  a 
matter  of  bourse  on  a  sumnMuy  pro- 
cess, though  on  cause  shewn,  it  will 
be  gran  tea  as  in  other  cases  where  a 
cause  is  postponed  oo  reasonable 
grounds  offered  to  the  coiut,        32r 

Ste  Imparlance. 


PROHIBITION. 

1.  A  prohibition  will  not  lie  against  com- 

missioners, for  laying  off  and  making 
a  new  street,  agreeably  to  the  di- 
rections of  an  act  of  the  legislature, 
becMMe  the  owners  have  not  been 
compensated  for  the  land  over  which 
it  is  to  run,  38 

See  East  Bay  Street 

2.  A  prohibition  will   lay  to  an  inferior 

court,  where  it  takes  cognisance  of  a 


*  As  the  reader  ivho  is  onaequaSnteil  with  the  proceedings  in  the  courts  of  Stnah  Carolitutt 
may  not  understand  correctly  what  is  meant  by  a  ntmtnart^  froceM,  which  is  frequently  men- 
tioned in  the  preceding  reports,  it  may  be  necessary  to  inibrm  him,  that  by  an  act  of  the 
legjislature  of  the  state,  a  power  is  eiven  to  the  judges'of  the  e<mrt  of  oonini<m  pleas  (in  order 
lo  prevent  expense  and  delay)  to  hear  and  finally  determine,  iti  a  gttmmury  maimer,  all  mat- 
ters where  the  denumtl  it  under  HM.  tterfing-f  without  tl>e  intervention  oi'ajury ;  hence  the 
origin  of  the  mtmnuiryfirocete,  in  which  the  parties  have  all  the  advantages  ot'Uiw  and  equity, 
for  which  reason  he  will  frequently  find  the  principles  of  both  jurisdicUons,  in  those  tmaU 
saaee,  blended  together.  But  either  party  may,  it'  he  cliooaes,  take  his  case  from  the  decision 
of  the  judge,  and  send  it  to  a  jnry  of  his  country,  if  he  prefers  their  verdict  to  the  decree  or 
judgment  of  the  conrt,  which,  liowever,  h  very  seldom  dune. 

Vol.  n.  4  R 
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note  of  tund  on  which  a  credit  has 
been  given,  in  order  to  give  it  juris- 
diction, 180 

PROTEST. 

1.  A  protest  of  master  and  mariners 
good  evidence  of  stress  of  weather, 
to  justify  a  deviation  from  the  true 
course  of  a  voyag-e,  and  for  departing 
from  convoy,  in  order  to  charge  the 
underwriters,  237 

%  A  protest  of  master  and  mariners  ia 
the  best  evidence  of  the  original  cap- 
ture, thoui:^'^  the  condemnation  of  the 
vessel,  afterwards,  will  corroborate 
the  fact,  and  shew  the  grounds  of 
capture  more  fully,  i^ 

3.  A  pr  itest  of  an  inland  bill  of  exchange 
or  note  of  hand,  ia  not  always  neces<.> 
sary ;  other  reaaonable  notice  is  suf. 
ficient,  374 

See  Indotisor  and  Indorsee. 

But  a  protest  on  a  foreign  bill  of  ex- 
change is  indispensably  necessary, 

^.  A  protest  of  a  noUry,  upon  the  infor- 
mation of  his  clerk,  that  the  drawer 
was  not  to  be  found  to  demand  pay- 
ment from  him,  is  not  good.  The 
protest  shofld  be  founded  on  his  own 
knowledge,  on  inquiry  at  the  draw- 
er's resiaenoe,  or  place  of  abode»  410 

POSTMASTER. 

A  postmaster  is  not  liable  for  money  lost 
out  of  a  letter  delivered  to  the  charge 
of  his  deputy,  when  he  is  not  present 
at  ibe  time  of  delivery  {  but  such  de- 
puty shall  be  answerable  for  his  own 
negligeuce,  or  want  of  due  care,  551 


RECORDS. 

Deeds  first  recorded,  to  have  a  preference. 
While  the  county  court  system  was 
in  force,  all  deeds  for  lands  were 
to  be  recorded  in  the  counties  where 
they  lay,  within  six  months  ;  but 
in  the  other  parts  of  the  state, 
where  there  were  no  county  courts, 
no  time  was  fixed  for  recording  them. 
The  only  risk  the  grantee  run  was 
that  of  another  deed  for  the   same 


land,  ftom  the  same  grmteBt  beiiif 
put  first  on  record,  which  gave  the 
second  deed  aprefereace*  351 

RELEASE. 

A  release  of  one  co-obligor  to  a  bond,  i« 
a  release  to  the  whole  ;  and  the  as- 
signee of  such  bond  may  go  over 
against  the  grantor  of  the  bond^  and 
recover  the  amount  from  h\a\  on 
the  ground  of  failure  of  considera- 
tion, 5ir 

REPLEVIN. 

In  an  action  on  a  replevin  bond,  the 
measure  of  damages  must  depend  on 
the  value  of  the  goods  where  they 
are  not  forthcoming,  and  the  rent  ex* 
ceeds  the  valuation  of  them.  But  if 
the  value  of  the  goods  be  more  thae 
the  rent,  then  the  rent  in  arrear  is 
the  true  measure  of  damages,  408 
No  interest,  however,  is  allowable 
in  either  case,  as  the  condition  of  the 
bond  is  for  the  return  of  the  goods 
distrained^  or  p^y  the  yalue,  ik 

See  Interest. 

RESERVATION. 

A  resen'ation  of  lands  for  a  town,  for  the 
use  of  the  inhabitants  of  a  township, 
is  a  corenant  between  the  state  and 
the  people,  that  it  shall  be  appropria- 
ted to  and  for  no  other  use  or  purr 
pose,  and  any  grant  on  the  said  land, 
afterwards,  to  an  individual  far  his 
private  use,  must  be  founded  in 
fraud,  or  obtained  on  false  sugges- 
tions, 195 
The  state  becomes  a  trustee  for 
the  inhabitants  of  such  township  af- 
ter the  reservation  is  made,          203 

RICE. 

All  rice  shipped  in  South  Carolina  for  a 
foreign  market,  must  be  examined  at 
the  snipping  port,  before  it  is  put  on 
shipboard;  otherwise  the  shlppeir 
takes  it  at  his  own  risk ;  and  its  qua- 
lity is  not  afterwards  to  be  tested  b^ 
an  examination  at  the  port  of  dehr 
very,  or  place  to  which  it  is  exported. 

See  Contract  496. 
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mOABS  AND  WQHmAYS. 

!•  The  legislntiire  of  the  state  has  aright 
to  ap[)ropriate  vacant  unoccupied 
laiids  to  the  purposes  of  making 
streets  and  public  highways,  and  al- 
so all  necessary  materials  for  keeping 
them  in  i-epair,  witjiout  making  any 
compensation  to  tlie  owners  of  the 
lands  over  which  lliey  may  pass,     3H 

2.  Every  parish  and  district  throughout 
the  state  is  bound  to  keep  its  own 
roads,  bridges  and  causeys  in  re- 
pair, and  to  ciefhiy  the  necessary  ex- 
penses attehdtng  the  same^  63 


yet  if  there  are  strong  grounds  of 
fraud  about  it,  the  court  will  grant  a 
new  trial  to  have  tiiem  cleared  up,  546 

See  New  Trial. 


SCIRE  FACIAS. 

In  a  judgment  on  a  tcire  fadatf  the  plains- 
tiff'  is  entitled  to  his  execution  tfi- 
ttantert  and  is  not  obliged  to  wait  30 
days  after  the  ribing  of  the  court,  as 
in  common  cases,  68 

SEAWORTHINESS. 

1.  Where  s  vessel  proves  leaky,  and  unfit 
'  for  sea  the  day  after  she  leaves  port, 
without  any  violent  g«le  of  wind  or 
aecident  to  make  her  unseaworthy, 
it  is  strongly  presumptive  she  was  so 
when  she  sailed,  unless  tlie  pi*esump- 
tion  is  removed  by  strong  evidence  to 
the  contrary,  503 

3.  Where  a  vessel  proves  leaky  and  unfit 
for  sea,  while  taking  in  her  cargo, 
the  freigtiters  may  take  out  such  part 
of  the  cargv)  as  was  put  on  board,  and 
ship  it  on  board  of  another  vessel. 
They  are  not  obliged  to  wait  until 
she  IS  repaired ;  ntlierwise,  if  she 
had  sailed  and  had  met  with  an  acci- 
,  dent  in  the  course  of  her  voyage,  493 

SET-OFF. 

See  Discount ;  also  Torts  and  Trespasses. 

SETTLEMENT. 


SHERIFF. 

1.  A  sheriff  ought  to  return  money  into 

court,  which  is  raised  by  the  sale  of 
property  claimed  by  a  third  person, 
to  abide  tlie  decision  of  the  court 
upon  the  subject,  and  then  to  make 
his  return  on  the  execution,  agree- 
ably to  the  decision  of  the  couit,  67 
A  bond  given  him  to  indemnify  him  for 
not  making  such  return,  is  void,     r6^ 

2.  A  sheriil'  is  liable  for  money  paid  to  a 

clerk  in  the  sheriflf's  office,  who  em* 
bezzles  it,  although  such  clerk  may 
not  have  been  autliurized  by  him  to 
receive  money;  the  bare  placing  him 
in  a  public  office,  and  in  a  public 
situation,  holds  out  an  idea  of  trust* 
and  makes  the  sheriff  responsible,  90 
See  also  page  112.  where  the  same 
point  was  determined. 

3.  Where  a  sheriff'  has  made  a  levy  by 

virtue  of  tiji.fa.  he  may  proceed  to 
sell  personal  property  after  the  expi- 
ration of  the  year  and  day  fbr  renew* 
ing  the  execution,  or  even  after  he 
is  out  of  office,  126 

See  Execution. 

4w  At  sheriffs'  sales,  the  claim  of  a  wi- 
dow's  dower  is  no  reason  why  a  pur- 
chaser should  not  pay  the  bid  for  a 
house  and  lot,  169 

Caveat  emptor  is  a  good  rule  in  such 
cases,  ib. 

See  Caveat  Mmfter, 

5.  A  sheriff's  deputy,  taking  insufficient 

bail,  makes  his  principal  liable,     175 

6.  A  sheriirs  deed  good,  although  the^. 

fa,  is  not  produced  on  the  trial,    441 

7.  Where  a  sheriff's*  sale  and  deed  are 

both  made  several  months  aftar  the 
return  day  mentioned  in  the^. /a.,  it 
is  bad,  because  the  sheriff's  authori- 
ty had  ceased  before  the  sale  waa 
made,  unless  ihtfi.fa,  had  been  re* 
newed,  524 


A  marriage  settlement  not  to  be  deemed 
fraudulent  because  it  is  voluntary^ 
unless  it  is  made  to  defeat  creditors  ; 


SLANDER. 


1.  In  an  action  of  slander,  the  court  will 
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•^domgBMitanewtiWoo  Mseount 
Qt  heavy  damag««,  md^u  they  are 
wiyouttageoui,      .  "^  204 

-J.  m  slander,  where  some  counts  in  the 
declaratiim  are  food,  tmd  others  bad. 
*  general  finOingr  wiU  support  the 
good  counts,  '^^^     ^^ 

Same  point  also,  439. 

See  Pleas  and  Headings.. 


SLAVE. 

^^  t^^t"^  *1*  *?*^^  '•  actionable  by  the 

Sm,^\I!^^"  ^'ow^lto  protect  him, 

ur»5^o^^*^*  himselTcwi  main! 
tain  no  action,  ^^ 

iLlju        i"w'>ehave,    complaint 

5^! P'*!^'  •"^'^'^^  ^"  not  gJTe  re- 
dress    then  application    should    be 

madeto  a  mi^istrate,  whose  duty  it 
be  mM^r  ^^^^'^wo^-ble  salisfacfion 
be  made  for  the  injary  complained 

ZiJl^-^''  "!5?  ^"«^^t  to  take  or  re- 
renge  himself  by  his  own  arm,      ih. 

SOLK  TRADER. 

Where  k/me  anert  keeps  a  shop  and 
f arries  on  trade  for  a  number  ofyears 
m  her  own  name,  in  which  the  hus- 
band never  intermeddles,  or  has  no 
concern,  it  will  constitute  her  a 
sole  dealer,  jgj 

».  A  feme  to^tm  who  carHes  on  dealinn 
on  her  own  account  for  many  yean, 
agwnat  whom  a  creditor  has  obuined 
a  judgment,  shall  not  be  allowed  to 
impeach  it  on  the  ground  of  couture, 

ffc^ '!!!'*' ^"••**"^'n^»  because    • 
8he  ought  to  have  taken  advantage  of 

See  Feme  Cenert  /  also.  Judgment 
SOUND  PRICE. 

A  sound  pri^  deserves  a  sound  commo- 
Uity,  and  raises  an  implied  warranty 
to  repay  back  the  consideration  mo- 
ney, „  coMt  the  tkifif  eold  turn  out 
mnemuKf  «j8o 

^"t  where  a  purchaser  is  fuUy  inform- 
ed  of  all  the  circumstances,  and  has 
had  a  fair  and  fiiU  opportunity  of  in- 
fonmnghimaelfofthem,  he  shall  be 


ZS^t^JfJ^^  th«iih  It  tUfO 
outtobeakMuigone,  qoa 

^nadMuacyofeonsidenrtioo  is  not  « 
good  ground  alone  for  acttlng  aside  * 
oonttact,  where  the«  ia  nilS^rSS 

SUNDAY. 
If  a  verdict  be  delivered  In  after   13 

corded  on  Sunday  mormiig,it  ia  void, 

333 

SURVEYS  OF  LAND. 

1.  All  rules  of  survey,  made  under  tbe 
authority  of  the  court,  should  be  di- 
rected to  a  sworn  surveyor,  or  a  law- 
ful  deputy  under  the  surveyor-gene- 
ral, as  no  others  can  swear  the  chain- 
carriers,  and  no  ex* /»4rie  survey  shall 
be  received  in  evidence,  unless  due 
and  reasonable  notice  shall  have  been 
given  to  the  opposite  par^,  of  the 
tune  of  mafang  it,  and  proof  made  of 
It,  and  also  of  the  opponent's  negleet 
or  refusal  to  attend  on  such  survey 

3.  On  aU  resurveys  of  land  by  oider  of 
court,  where  marked  (rees  or  lines 
can  be  found,  or  other  natural  bounda- 
ries or  comers  they  ought  to  goFem 
mmakmgsuch  resurveys,  but  where 
they  cannot  be  found,  then  courses 
and  distances  eught  to  be  resorted  to, 
as  the  next  best  staadacdsb  515 


TRADESMEN'S  BOOKS. 

Tbe  original  entries  or  books  of  accounts 
of  tradesmen  and  mechanics,  are 
good  evidence  to  prove  work  and  la- 
bour, &C.  3^ 

TAVERN  LICENSES. 

Tavern  licenses,  and  licenses  for  bilTiaid 
tables,  are  to  be  made  out  and  issued 
by  the  Clerks  of  the  coorta^f  sessions 
in  the  different  districts  throughout 
tlie  state,  upon  tbe  recommendtttiim 
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•f  Ukr ^coiihiiiioneni  ^'  the  high 
ro^»  and  not  bjr  the  comanaMonen 
thaoMOlmwy  «r  othren  Mtiiif^  under 
their  authfiiiitgr,  316 

And  all  bonds  taken  for  the  good  be- 
haviour ef  taveni*heepers»  &c.  are  to 
he  deposited  in  theclerks' offices,  8cc 


ib. 


TAXES. 


Taxes  due  to  the  state  are  to  have  a 'pre- 
ference to  aU  private  debts,  judg- 
inentSy  or  mortgages,  &c. ;  they 
create  a  lien  nammount  to  einety 
other  demand  whatever,  244 

And  where  a  man  does  not  make  a 
due  retom  of  his  taxable  property,  he 
is  liable  to  he  doubly  taxed,  250 

TORTS  AND  TRESPASSES. 

1.  The  action  of  trespass  to  try  title  to 

Umd^  is  substituted  in  lieu  of  the  old 
action  of  ejectment,  in  which  metne 
profits  may  be  recovered  as  well  as 
possession  of  the  land,  115.  119 

A  second  action  of  trespass  to  try  ti* 
tie  to  land,  is  allowed  to  every  man, 
after  failure  in  the  first  action,  if  it 
be  commenced  within  two  years  after 
the  determination  of  the  first,       115 

See  Action;  also, Ejectment 

2.  Torts  and  trespasaes  cannot  be  set  off 
»     or  discounted  against  any  peeuniary 

demand,  351 

And  where  tbey  are  blended  toge- 
ther, the  court  will  oblige  a  party  to 
discriminate  between  them  and  debt* 

ib. 

3.  In  the  action  to  try  title,  it  is  necessanr 

that  some  trespass,  however  small, 
has  been  committed  on  the  premises, 
in  order  to  maintain  this  suit,       421 

4.  In  support  of  the  action  of  trespass  to 

try  title  to  land,  the  plaintiff  is  not 
confined  to  any  one  kind  of  title,  but 
may  re Ly  on  as  many  as  he  pleases, 
and  if  any  one  is  sufficient  to  bear 
him  out,  it  will  entitle  him  to  a  ver- 
dict, 4r4 

TRIAL  AND  NEW  TRIAL. 

1.  The  court  will  in  all  cases,  where  ju- 
ries find  against  the  plain  rules  of 


la^,  or  against  evidence,  order  new 
trials,  ttniee  pmtie;  8cc.  until  twelve 
men  can  be  found,  firm  enoufe^i  to 
support  tile  legal  histitutions  of  the 
country,  33 

3.  No  motion  for  a  new  trial  in  a  crimi- 
nal case,  where  infamous  or  corpo- 
ral inmishment  is  either  certain  or 
probable,  will  be  heard,  unl^s  the 
defendant  is  present  in  court,  ready 
to  abide  the  judgment,  34. 99 

3.  In  order  to  put  olT  a  trial,  some  g^ood 
grounds  ought  to  be  stated  to  the 
court  on<)ath,  to  justify  a  delay ;  but 
an  agreement  net  to  press  en  a  cause 
till  both  parties  are  ready,  is  nuga* 
tory ;  as  it  might  happep  that  when 
one  was  ready,  the  other  might  not ; 
so,  peradventure,  the  cauie  never 
would  be  tried,  440 

4.  On  a  motion  to  put  off  a  cause  on  ac- 
count of  the  absence  of  witnesses  to 
support  a  discount,  in  which  torta 
and  money  were  blended  tosether, 
the  court  ruled  that  the  detendant 
should  state  which  of  the  items  he 
meant  to  prove  by  his  witnessea,  as 
torts  and  trespasses  were  not  in  their 
nature  discountable ;  and  so  if  his 
witnesses  were  to  prove  torts  or  tres- 
passes, that  would  be  no  gnmnd  to 
put  the  trial  off.  A  proper  diseri- 
minatioii  was  therefore  necessary, 
before  the  court  could  judge  of  the 
motioa,  351 


U 


UMPIRE. 

See  Awards. 

UNDERWRITERS. 

Underwriters  upon  a  policy  of  insutrance 
become  liable  upon  capture  of  a  ship 
or  vessel,  and  the  insured  then  have 
a  right  to  abandon.  But  if  the  cap- 
tain or  supercargo  think  it  advisable 
for  all  concerned  to  interpose  a  claim 
in  a  court  of  vice-admiralty,  it  is  not 
too  late  for  the  inauredto  make  their 
election  to  abandon  after  the  decision 
in  tlie  court  of  vice<«admiralty  is 
known,  307 

Where,  upon  a  claim  being  put  in. 
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a  vice-ftdrniralty  court  orden  the  ▼ea- 
sel and  cargo  to  be  restored  to  daim- 
ants»  upon  giving  security  to  captors 
for  the  appraised  valuation,  to  be 
paid  if  an  appeal  is  affirmed^  this  is 
not  to  be  considered  as  a  restitution 
of  the  property,  only  an  interlocutory 
decree  ;  which  may  be  compared  to 
goods  seized  for  rent  at  common  law, 
and  replevied  on  giving  bond  and  se- 
curity ;  it  is  not  conclusive  and  defi- 
nitive  between  the  parties,  307 

The  delay  and  uncertainty  are  risks 
within  the  policy,  fbr  which  the  un- 
derwriters are  answerable,  ib. 

USURY. 

1.  A  note,  usurious  in  its  creation,  is 
void  in  the  hands  of  an  innocent  in- 
dorsee, for  valuable  consideration, 
though  he  knew  nothing  of  the 
transaction,  33 

Such  indorsee  may,  however,  reco- 
ver the  amount  from  the  indorsor,  on 
a  count  for  money  had  and  received, 

ib. 
See  Indorsor. 

A  broker  negotiating  the  business 
between  the  boiTower  and  lender,  is 
a  competent  witness  to  prove  the  usu- 
rious transaction,  23 
3.  In  all  usurious  cases,  the  defendant 
himself  is  a  competent  witness  under 
the  act,  to  prove  the  usury ;  and  the 
plaintiff  may  also  be  sworn,  to  rebut 
what  is  offered  to  be  sworn  by  the 
defendant,                                      I77 


VENDUE. 

A  vendue  master,  who  pays  away  money 
to  his  employer,  for  the  proceeds  of 
goods  sold  at  auction,  which  arc  af- 
terwards claimed  by  a  third  person, 
(without  notice  from  such  third  per- 
son of  his  claim,)  is  not  liable  for 
money  had  and  received  to  his  use. 


VERDICT. 
Where  a  jury,  in  a  crim/mal  case,   will 


give  a  vetdict  agihist  a  defendant^ 
without,  or  cotttrary  to  evidence,  the 
ttmtt  will,  upon  report  of  the  jttdge» 
set  it  aside,  ami  order  a  new  triai, 

530 
ee  New  Trid. 


W 


Warranty. 

L  Selling  for  a  sound  price  warruits  a 
sound  property,  39Q 

See  Contract ;  also,  Sound  Price. 

3.  Warranting  a  ship  to  sail  with  convoy, 
means  sading  all  the  way  with  con* 
voy,  unless  driven  out  of  the  true 
course  by  stress  of  weather,         237 

WILL. 

1.  Where  two  of  the  witnesses  to  a  will 
are  dead,  and  the  third  out  of  the 
state,  proof  of  their  hand- writings  by 
any  one  credible  witness,  is  suffi- 
cient proof  to  esUblish  a  will,      18T 

3.  In  the  construction  of  wills,  the  inten- 
tion of  the  testator  is  the  principal 
thing  to  be  reg^arded  j  as  where  dis- 
tinct estates  are  devised  to  the 
youngest  and  next  youngest  children 
of  the  testator,  who  should  arrive  at 
21  years  of  age ;  and  the  two  yoan|^- 
est  at  the  time  of  the  testator^s  death, 
both  die  before  they  come  of  age. 
In  that  case,  the  two  next  youngest 
children  of  the  testator  who  survive 
and  arrive  at  21  years  of  age,  shall 
take  the  estates,  as  contingent  re- 
mainders, in  the  order  given  by  the 
testator,  255 

3.  Where  all  the  witnesses  to  a  will  are 
leg-atees,  and  are  to  take  a  beneficiarr 
interest  under  it,  none  of  them  can 
be  admitted  to  prove  it,  unless  a  re- 
lease is  ^vtn  by  one  of  them,  of  all 
his  claim  under  such  wiU,  448 

Where  all  the  witnesses  to  a  will  are 
dead,  the  proof  of  the  hand- writings 
of  two  of  Uiem  not  sufficient  to  es- 
tablish the  will,  the  hand-writings  of 
the  whole  should  be  proved,  before 
the  proof  of  tJietestatoi-'s  Is  allowed, 

4U 
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WITNESS. 

1.  A  pupt7  offering  a  contempt  to  a  jus- 

tice of  the  peace,  is  not  a  competent 
witness  to  criminate  the  jusiice  so  as 
to  make  him  liable  in  damares,  in  a 
special  action  on  the  case  for  false 
imprisonmentf  1 

2.  Witnesses  may  be  compelled  by  tub- 

pana,  to  appear  and  make  affidavits  of 
extenoating  circumstances,  on  the 
sentence  day  of  the  court  of  sessions, 
as  well  as  to  give  evidence  on  a  trial 
before  a  jury,  62 

3.  The  obligee  of  a  bond,  who  has  assign- 

ed it  over  to  a  third  person  for  a  va- 
luable consideration,  is  an  incompe* 
tent  witness  to  prove  payment  of  it 
by  the  obligor,  93 

4.  In  usurious  cases,  both  plaintiff  and 

defendant  are  competent  witnesses, 

177 

$.  Where  all  the  witnesses  to  a  bargain 
and  sale  are  dead  or  out  of  the  state, 
their  hand-writings  must  be  proved, 
before  the  grantor's  to  the  deed,  187 

i.  Where  a  witness  has  got  his  release 
to  make  him  competent,  he  is  not  to 
be  confined  to  any  one  point  in  the 
case,  but  may  be  examined  touching 
any  and  all  the  points  in  it,  463 

7.  A  witness  who  has  been  a  confederate 
in  an  offence  cognisable  by  a  justice 
of  the  peace,  is  not  competent  to 
contradict  the  warrant  of  commit- 
ment by  the  justice,  for  a  contempt 
offered  to  him  in  his  office,  1 

See  Justice  of  the  Peace. 

WRIT. 

^*  A  writ  of  right  nerer  was  in  use  in 


this  state.  Ejectment  formerly,  and 
trespass  to  try  title,  under  the  act  of 
1791,  were  the  only  modes  of  try- 
ing title  to  lands  in  this  state,       135 

2.  On  the  execution  of  a  writ  of  inquiry, 

the  jury  are  bound  to  give  some  da- 
mages, however  small,  to  the  plaintiff; 
as  the  defendant's  suffering  a  judg* 
me nt  to  go  against  him  W  dc3ault» 
admits  that  something  is  due,      405 

3.  Where  a  writ  or  process  is  lodged  af- 

ter the  return  day  of  a  court,  and  be- 
fore the  first  day  of  the  sitting  there- 
of, it  may  be  made  returnable  to 
the  second  court,  507 

4.  Where  a  case  is  put  upon  the  writ  of 

inquiry  docket,  the  defendant  has  a 
right  to  set  aside  the  interlocutory 
judgment,  when  the  cause  is  callea, 
and  move  for  leave  to  plead  doublci 
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YEAR  AND  DAY. 

The  time  which  determines  the  right  of 
the  parties  in  many  instances,  does 
not  expire  for  renewing  execution*,  un- 
til the  last  day  the  execution  has  to 
mm  in  court  {  although  it  may  ex- 
ceed the  calendar  year  and  day  from 
the  time  of  its  being  lodged  in  the 
sheriff's  office,  13Q 

Any  delay,  occasioned  by  the  defend- 
ant himself,    by    injunction    out  of 
chancery,  or  a  motion  for  a  new  trials 
or  in  arrest  of  judgment,  &c.  not  tot 
be  taken  into  the  account,  \%^ 
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